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ACT:

Re- openi ng of assessnent-Re-opening nade on a letter of
the Bank Manager addressed to the Income Tax O ficer-1ncome-
tax Act, 1922, section 34-Evidence Act applicability of tax
cases-Burden of proof on whomlies in cases of re-opening of
assessnent.

HEADNOTE:

The appellant firm Ms. Kishinchand Chellaram was
assessed to tax for the assessment  year  1947-48, the
rel evant accounting year being the year -ending 6th April
1947. The concerned Income Tax Officer~ on an informtion
that a sumof Rs. 1,07,350 purported to have been sent by
the assessee by a telegraphic transfer through the Punjab
Nati onal Bank Ltd., Madras, to i'ts Bonbay Branch favouring
one Nathirmal on 16-10-1946, has escaped assessnent, call ed
upon the assessee, through his letters dated 24th February,
1955 and 4th March, 1955 to explain the sane. The | ncone Tax
Oficer did not refer to the letters dated 14th January,
1955 and 10th February, 1955 addressed by himto the Bank
Manager nor the reply of the Manager dated 18th February,
1955 in the said two letters addressed to the assessee. Nor
were the copies supplied to the assessee. nor - even nade
avail able on record before all authorities including the
Supreme Court. The assessee through its letter dated 24th
March, 1955 replied that as per its records no . such
remttance was ever sent by it fromMdras to Nathirml in
Bonbay. On 2nd February, 1956, the Income Tax O ficer for
the second tinme called the very sane particulars-to which
the assessee by its letter dated 9th February, 1956 once
again denied the remittance by it. Despite this, by his
letter dated 4th March, 1957 addressed to the assessee, the
Income Tax O ficer repeated his earlier request to it to
explain about the remttance, conplaining at the sane tine
of silence by the assessee to his letter dated 2nd February,
1956. The assessee in its reply dated 13th March, 1957 while
inviting attention to its earlier replies dated 24th March
1955 & 9th February, 1956 reiterated that no anmount of Rs.
1,07,350 was remtted by it from Midras to Nathirnal
Disbelieving it, the Inconme Tax Oficer, by his order
brought to tax the anobunt of Rs. 1,07,350 on the ground that
it represented the concealed income of the assessee and
observed that "there was no reason to doubt the banker’s
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statenent that the amount was remtted by Ms. Kishinchand
Chel | aram from Madras".

The assessee preferred an appeal to the Assistant
Appel | ate Conmmi ssioner. At this stage, it came to |light that
the purported telegraphic transfer was applied for by one
"Tilok Chand Co Ms. K Chellaram 181, Munt Road, Madras”
and it was received at Bonbay by one "N.B. Bani". In spite
of the plea of the assessee that the transaction did not
relate to its firm the Assistant Appellate
721
Conmi ssi oner holding that the assessee has not discharged
the burden of proof |Iying on it to explain the anount,
rejected the appeal. Further appeal to the Tribunal and a
reference called for by 'the High Court at the instance of
the assessee was al so answered against it. Hence the appea
after obtaining special |eave of the Court.

Al'l owi ng the appeal, the Court,

N

HELD: (1) There was no material evidence at all on the
basi s of “which the Tribunal could conme to the finding that
the anmount of Rs. 1,07,350 was renitted by the assessee from
Madras and that it represented the conceal ed i ncome of the
assessee. [ 731E].

In the face of ‘the application for remttance signed in
the name of Tilok/ Chand, that this anount was sent by the
assessee and the finding to that effect —reached by the
Tribunal is unreasonable and perverse. Wat at the hi ghest
could be said to be established by the material evidence on
record is that Tilok  Chand remtted the anmount of Rs.
1,07,350 from Madras -and this anobunt was received by
Nat hirmal in Bonbay. Even if it is accepted that Til ok Chand
and Nathirmal were enployees of the assessee as held by the
Tribunal, the wutnopbst that could be said is that an enpl oyee
of the assessee in Midras renmtted the anount @of Rs.
1,07,350 to another enployee in Bombay. But, from this
premse it does not at all followthat the remttance was
made by the enpl oyee in Madras on behalf of the assessee or
that it was received by the enployee i n Bonbay on behal f of
the assessee. The burden was on the Revenue to show that the
amount of Rs. 1,07,350 said to have been renmitted from
Madras to Bonbay bel onged to the assessee and it was not
enough for the Revenue to show that the amount was renmitted
by Tilok Chand, an enpl oyee of the assessee, to Nathirmal,
anot her enployee of the assessee. It is quite possible that
Til ok Chand had resources of his own from which he could
remit the anount of Rs. 1,07,350 to Nathirmal. It was for
the Revenue to rule out this possibility by bringing proper
evidence on record, for the burden of showng that the
amount was renmtted by the assessee was on the Revenue.
[ 730H 731D

The two documents viz. the letters dated 18t h February,
1955 and 9th March, 1957 did not constitute any materia
evi dence which the Tribunal could legitimately have taken
into account for the purpose of arriving at the finding that
the amount of Rs. 1,07,350 was renmitted by the assessee from
Madras to Bonbay because while the forner was not disclosed
to the assessee by the Revenue Authorities till the hearing
before the Tribunal in regard to the preparation of the
suppl enental statement of the case, giving the assessee an
opportunity to cross-exam ne the WManager of the Bank, the
latter was not disclosed to the assessee at any stage.
Further, there is no explanation given by the Revenue as to
how these two inportant docunents were not traceable
earlier. Even if these two letters were to be taken into
account, they did not supply any reasonable basis for
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reaching the finding that it was the assessee which sent the
remttance of Rs. 1,07,350. There can be no doubt that if
the anmpbunt had been remitted by Til ok Chand on behal f of the
assessee he would have signed the application for
tel egraphic transfer on behalf of the assessee and not in
his own name. This apart it 1is inpossible to believe that
the Manager of the Bank could have failed to appear before
the Income Tax Oficer in answer to the summons dated 5th
March, 1957 and there is no doubt that this statement nust
have been recorded and the said statenent also withheld.
[ 729H 730A; 729B, C, 730B, E 729F-G
722

(2) It is true that the proceedings under the Incone
Tax | aw are not governed by the strict rules of evidence and
therefore it mght be “saidthat even without «calling the
Manager of the Bank “in evidence to prove this letter, it
could be taken into account as evidence. But before the
| ncome-Tax Authorities could rely wupon it, they were bound
to produce it before the assessee so that the assessee could
controvert the statenments contained in it by asking for an
opportunity to  cross-examine the Mnager of the Bank with
reference to the statenents made by him Moreover, this
letter was said to have been addressed by the Manager of the
Bank to the Income  Tax O ficer on 18th February, 1955 in
relation to a rem'ttance alleged to have been sent on 16th
Cctober, 1946 and it /is inpossible to believe in the absence
of any evidence to that effect, that the Manager who wote
this letter on 18th' February, 1955 nust have been incharge
of the Madras Ofice on 16th October, 1946 so as to have
personal know edge as to who remtted the ambunt of Rs.
1,07,350. The Revenue authorities ought to have cal |l ed upon
the Manager of the Bank to produce the documents and papers
on the basis of which he made the statenents contained in
his letter and confronted the assessee with those docunents
and papers but instead of doing so, the Revenue authorities
chose to rely nerely on the statenents contained in the
letter and that too, wthout showing the letter to the
assessee. [ 728A-F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2728 of
1972.

Appeal by Special Leave fromthe Judgnent and Order
dated 22-2-1971 of the Bonbay High Court in |.T.R No.
76/ 63.

H G Advani, Ashok Advani Bar-at-Law, Hi ranandan, Ms.
Sheila Sethi and K. Bal asubramani am for the Appell ant.

P. J. Francis and Mss A Subhashini for the
Respondent .

The Judgnent of the Court was delivered by

BHAGMATI  J.-The short question which arises for
determnation in this appeal by special |eave is whether
there was any material evidence to justify the finding that
a sum of Rs. 1,07,350 was renmitted by the assessee from
Madras to Bonbay and that it represented the undisclosed
i ncone of the assessee. The assessee before us is the firm
of Ms. Kishinchand Chellaram and the assessnent year with
which we are concerned is 1947-48, the rel evant accounting
year being the year ending 6th April 1947. The origina
assessment of the assessee for this assessment year was
conpleted I ong back, but it seenms that sonme information was
received by the Incone Tax O ficer that a sum of Rs.
1,07,350 was remtted by the assessee from Madras by two
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telegraphic transfers through the Punjab National Bank
Limted and the Income Tax Oficer therefore addressed two
letters dated 14th January 1955 and 10th February 1955 to
the Manager of the Punjab National Bank Limted making
inquiries about this remttance. Neither these two letters
nor their copies

723

appear to have been brought on record and it was comon
ground between the parties that they were at no tine
di scl osed to the assessee and even now the copies of these
two letters which ought to be in the record of the |Incone
Tax Departments have not been produced before us. The
Manager of the Punjab National Bank Limted replied to the
inquiries nmade by the Incone Tax Officer by his letter dated
18th February 1955 in ~which he stated: "one telegraphic
tel egraphic transfer of ~ Rs. 1, 07,350 sent by M s.
Ki shi nchand Chel |l aram from Madras was received by us on 16-
10-46. T.T. receipt was issued by wus on the same day in
favour of ~ one M. ~Nathirmal and paid in cash on the sane
day." Though this letter of the Manager of the Punjab
National Bank Limted was~ on the vrecord of the |Inconme Tax
Oficer, he did not disclose it to the assessee nor did he
make any reference to it in the letters dated 24th February
1955 and 4th March 1955 which he addressed to the assessee
maki ng inquiries about the remttance of Rs. 1,07,350 said
to have been nmade by the assessee from Madras to Nat hirnal
in Bombay. These two |letters addressed by the |nconme Tax
Oficer also nmake'inquiries in regard to various other
matters besides the remttance of Rs. 1,07,350 and the
assessee replied to these inquiries by its letter dated 24th
March 1955 in which anongst other things it pointed out that
it was not able to trace any entry in its Madras books in
regard to this remttance of Rs. 1,07,350 indicating clearly
that no such remittance was sent by it from Midras to
Nat hi rmal in Bonbay. There was no further conmunication from
the Incone Tax Oficer to the assessee until 2nd February
1955 when the Income Tax O ficer once again addressed a
letter to the assessee reiterating that one telegraphic
transfer of Rs. 1,07,350 was sent by the assessee from
Madras on 16th Cctober, 1946 in favour of Punjab Nationa
Bank Limted, Kalba Devi Road, Bonmbay and this anmunt was
paid to one Nathirmal in cash on the sane day and requesting
the assessee to explain the nature of this transaction and
to produce the relevant proofs of having accounted for this
amount in its books of account. The assessee reiterated by
its reply dated 9th February 1956 that it —had once again
| ooked into its books of account but did not find any entry
inregard to the remttance of Rs. 1,07,350 and in_the
absence of such entry, it was not in a position to say
anything further in the nmatter. Then again there was a | ul
in the correspondence for a period of about one year and on
4th March 1957, the Incone Tax Officer once again addressed
aletter to the assessee repeating its request to explain
the nature of the remttance of Rs. 1,07,350 and to produce
rel evant books of account and conpl ai ning that the assessee
did not seemto have given any reply

724

to his earlier letter dated 2nd February 1956. This
conpl aint was, of course, unjustified because the assessee
had replied to the earlier letter of the Incone Tax O ficer
by its letter dated 9th February 1956. But even so the
assessee once again reiterated in its reply dated 13th March
1957 that no anpbunt of Rs. 1,07,350 was renitted by the
assessee from Madras and pointed out that Nathirnmal was a
conmmon nane in the Sindhi conmunity and requested the Income
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Tax Oficer to kindly give his father’s nane to enable the
assessee to look into the matter further and also to inform
the assessee as to who on behalf of the assessee purported
to have sent the telegraphic transfer from Madras. The
Income Tax O ficer did not give any further information to
the assessee and proceeded to make an order of reassessnent
under section 34 of the Indian Income Tax Act, 1922 bringing
to tax the anmbunt of Rs. 1,07,350 on the ground that it
represented the conceal ed i ncomre of the assessee. The Incone
Tax O ficer observed in the order that the Punjab Nationa
Bank Limted had stated that one tel egraphic transfer of Rs.
1,07,350 was sent by Ms. Kishinchand Chel |l aram from Madr as
and received by themon 16-10-1946, and "there was no reason
to doubt the banker’s statement that the ambunt was renitted
by Ms. Kishinchand Chellaram from Madras." It was also
stated in the order that the telegraphic transfer was
encashed by one Nathirmal who was identified by an officer
of the ~bank and” whose address was the sane as that of the
Bonbay office  of the assessee, —and it was found from
assessee records that this Nathirmal was an enpl oyee of the
assessee in the rel evant accounting year and, therefore, the
conclusion was irresistible that the telegraphic transfer
was sent by the assessee fromits Madras office and encashed
by the assessee’s enployee on its behal f in Bonbay and since
it was not accounted for in the books of account it must be
held to be the undiscl osed i ncone of the assessee.

The assessee being aggri eved by the order of the Incone
Tax OFficer preferred an appeal to the Assistant Appellate
Conmi ssioner. It was pointed out on behalf of the assessee
at the hearing of the appeal that Nathirmal who was supposed
to have received the amount of Rs. 1,07,350 sent by
tel egraphic transfer from Madras and to have signed the
voucher in regard to the receipt of this anount as 'N B.
Bani’ had left the service of the assessee |ong back and a
grievance was nade that it was not known as to who was the
person who was supposed to have nmade the remttance on
behal f of the assessee, becausein the absence /of this
information, it was not possible for the assessee to neet

the case of the Revenue. The Appel | ate Assi st ant
Conmi ssi oner thereupon obtained fromthe
725

Madras office of the Punjab National Bank Limted a copy of
the telegraphic transfer application by which the anount of
Rs. 1,07,350 was remitted and this copy which was disclosed
to the assessee showed that the application was signed by
one Tilok Chand as follows: "Tilok Chand, Co Ms. K

Chell aram 181, Munt Road, Madras". The assessee pointed
out to the Appellate Assistant Conm ssioner that there were
two Tilok Chand’s working in the assessee’s office at ‘Madras
at the material tine, one was Tilok Chand Thadani- and the
other was Til ok Chand Chell aram and both these Tilok Chands
had left the service of the assessee | ong back. The assessee
informed the Appellate Assistant Conmi ssioner that the
wher eabouts of Til ok Chand Thadani were not known and so far
as Tilok Chand Chell aram was concerned, he was then at Hong
Kong. It was also pointed out to the Appellate Assistant
Comm ssioner that the business in Madras was carried on by
the assessee in the nane of Ms. K Kishinchand Chell aram
and not Ms. K Chellaramand that the remttance of Rs.

1,07,350 said to have been made by Til ok Chand was not on
behal f of the assessee nor was it sent to the assessee and
that its inclusion as undisclosed i ncome of the assessee was
not at all justified. The Appellate Assistant Conm ssioner
however negatived these contentions of the assessee and held
that the remttance of the anobunt of Rs. 1,07,350 was by an
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enpl oyee of the assessee from Madras to another enpl oyee in
Bonbay and the Bank had also reported that the renittance
related to the assessee and hence the burden was on the
assessee to explain and prove the nature and source of the
remttance and since this burden was not discharged, the
inclusion of the amobunt in the assessnment of the assessee
was |iable to be sustained. The Appellate Assistant
Conmi ssi oner accordingly rejected the appeal and confirned
the assessment of the assessee.

The assessee thereupon preferred a further appeal to
the Tribunal but this appeal was also unsuccessful. The
Tribunal relied on the letter of the Bank dated 18th
February 1955 to which we have already referred earlier, and
surprisingly enough, though this letter was strongly relied
upon both by the Appellate Assistant Comrm ssioner and the
Tri bunal , and an extract of it was given in the order of the
Appel | ate Assistant Comm ssioner, it was not pr oduced
before the assessee nor was a copy of it given to the
assessee. 'The  Tribunal also placed reliance on another
letter dated 9th March 1957 addressed by the Bank to the
assessee where it was stated by the manager of the Bank that
they had received one telegraphic transfer from Madras
office on 16th October 1946 favouring Nathirmal and this
amount was remtted by the assessee
726
through their Madras office. This letter was admittedly
witten by the nanager of the Bank to the assessee in reply
to the assessee’'s |etter dated 7th March 1957 but obvi ously
it did not carry the matter any further since it was in the
sane ternms as the letter dated 18th February 1955 addressed
by the manager of the Bank to the Incone Tax O ficer. The
Tri bunal then proceeded to observe that:-

"The assessee was not in a position to show that
the respective enployees in Madras and Bonbay were
carrying on any business and were in a position to send
fromone place to another such a large sum of Rs.
1,07,350. The assessee nerely informed the Incone Tax
Oficer that it had nothing to do with this anpbunt. It
woul d have been easy for the assessee to have the said
persons examined so as to show that the sumof Rs.
1, 07,350 cannot represent any anmount belonging to the
assessee. But for the reasons best known to itself it
did not choose to do so. By remtting the anpunt as
cash and by not bringing it into its books the assessee
cannot escape the consequences of having to-explain the
source for this and especially when the bank through
whi ch the anount was renmitted has in categorical termns
stated that the remtter from Madras was the assessee
It would have been open to the assessee to establish
the contrary by showing that the bank’'s statenment that
the assessee did renit the amount s not correct and
thus displace the evidence on record, but it did not
choose to examine the bank officers with reference to
this aspect either. Therefore, this is a case where a
sumof Rs. 1,07,350 has been remtted by the assessee
as shown by the bank’s letter from Mdras to its
enpl oyee i n Bonbay whi ch has not been brought to books.
In the said circunmstances, it is for the assessee to
explain the source for the fund and it cannot escape
the consequence by nerely adopting an attitude of non-
co- operation."

The Tribunal accordingly held that the assessee had not
satisfactorily explained the source of the anount of Rs.
1,07,350 and the Income Tax O ficer was therefore justified
in adding this amount as the wundisclosed incone of the
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assessee.

This order of the Tribunal led to the filing of an
application for a reference by the assessee and on the
application being rejected by the Tribunal, the assessee
preferred an application to the Hi gh Court for directing the
Tribunal to nmake a reference and on this application, the
Hi gh Court directed the Tribunal to refer the followng
qguestion for the opinion of the H gh Court:

727
"Whet her there was any material evidence to
justify the findings of the Tribunal that the anpunt
remtted by an enployee of the Mdras Branch to an
enpl oyee of the Bonbay Branch was the income of the
firmof Ms. Kishinchand Chellaram from undisclosed
source ?"

The Tribunal thereupon drew up a statement of the case
and referred the above-question to the Hgh Court. The
entire evidence in the case was considered by the H gh Court
and taking the view that there was material evidence to
justify the finding that the amount of Rs. 1,07,350 remtted
by Til okchand to Nathirnmal was the undi scl osed i nconme of the
assessee, the Hi gh Court answered the question in favour of
the Revenue and agai nst the assessee. The assessee thereupon
preferred the present appeal wth special |eave obtained
fromthis Court.

The sol e question which arises for determnation in the
appeal is whether there was any material evidence to justify
the findings of the Tribunal that the anmount of Rs. 1,07, 350
said to have been ‘remtted by Tilokchand from Madras
represented the undi sclosed i ncome of the assessee. The only
evi dence on which the Tribunal could rely for the purpose of
arriving at this finding was the letter dated 18th February
1955 said to have been addressed by the  Manager  of the
Punjab National Bank Linmted to the Income tax Oficer. Now

it is difficult to see how this letter could at 'all be
relied upon by the Tribunal as a material piece of evidence
supportive of its finding. Inthe first place, this letter

was not disclosed to assessee by the Incone Tax Officer and
even though the Appellate Assistant. Conm ssioner reproduced
an extract fromit in his order, he did not care to produce
it before the assessee or give a copy of it to the assessee.
The sane position also obtained before the Tribunal and the
High Court and it was only when a suppl enental statenent of
the case was called for by this Court by its order dated
16t h August, 1979 that, according to the Income Tax O ficer

this letter was traced by himand even then it was not shown
by him to the assessee but it was forwarded to the Tribuna

and it was for the first time at the hearing before the
Tribunal in regard to the preparation of the supplenenta

statement of the case that this letter was shown to the
assessee. It will therefore be seen that, even if ‘we assune
that this letter was in fact addressed by the manager of the
Punj ab National Bank Limted to the Income Tax O ficer, no
reliance could be placed upon it, since it was not shown to
the assessee wuntil at the stage of preparation of the
suppl enental statenent of the case and no opportunity to
cross-exani ne the

728

manager of the Bank could in the circunstances be sought or
avail ed of by the assessee. It is true that the proceedi ngs
under the Incone Tax |aw are not governed by the strict
rules of evidence and therefore it mght be said that even
wi thout calling the Manager of the Bank in evidence to prove
this letter, it could be taken into account as evidence. But
before the Income Tax Authorities could rely upon it, they
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were bound to produce it before the assessee so that the
assessee could controvert the statements contained in it by
asking for an opportunity to cross exani ne the Manager of
the Bank with reference to the statenents made by him
Moreover, this letter was said to have been addressed by the
Manager of the Bank to the Income Tax O ficer on 18th
February 1955 in relation to a remttance alleged to have
been sent on 16th Cctober, 1946 and it is inpossible to
believe in the absence of any evidence to that effect, that
manager who wote this letter on 18th February 1955 nust
have been in-charge of the Madras Ofice on 16th Cctober
1946 so as to have personal know edge as to who remtted the
amount of Rs. 1,07,350. Wat the Manager of the Bank wote
inthis letter could not possibly be based on his persona
know edge and it does not appear fromthe letter as to what
were the original -docunents and papers from which he
gathered the information conveyed by himto the Incone Tax
Oficer. The statenments contained in this |letter addressed
by the Manager of the Bank to the Income Tax O ficer were in
the nature ~of hearsay evidence and could not be relied upon
by the Revenue authorities. The Revenue authorities could
have very well called -upon the manager of the Bank to
produce the documents and papers on the basis of which he
made the statenents contained in his letter and confronted
the assessee with those docunents and papers but instead of
doi ng so, the Revenue authorities chose to rely nerely on
the statenents contained in the letter and that too. w thout
showing the letter to the assessee. There is also one other
i mportant circunmstance which deserves to be noted. It
appears that when the letter dated 9th MNarch. 1957 was
addressed by the nmanager of the Bank to the assessee, a copy
of it was forwarded by the manager to the Incone Tax O ficer
and this copy contained the foll ow ng endorsenent: -
"Copy to M. T. K Surendran, 2nd |ncone-tax
Oficer, Inconme-Tax Ofice, CI1V Ward, Bonbay for
information with reference to his summons dated 5-3-
1957. One only T. T. for Rs. (1,07,350 was received with
particulars as above. M. Nathirnal was identified by
M. B. N Millaya, the then Oificer in our office."
729
This copy of the letter dated 9th March 1957 was obvi ously
inthe record of the Income Tax Oficer —but it was  not
di sclosed to the assessee at any stage and according to the
I ncome Tax Officer, it was not traceable until the case came
back to himfor evidence in connection with the preparation
of the supplenental statenent of the case. He then seened to
trace it and forwarded it alongwith his report to the
Tribunal and it was at the hearing before the Tribunal in
connection with supplenental statenent of the case that it
was showmn to the assessee for the first tinme.” It is
difficult to understand how this copy of the |etter dated
9th March 1957 as also the letter dated 18th February 1955
said to have been addressed by the Manager of the Bank to
the Incone Tax O ficer were not traceable in the records of
the Incone Tax Oficer all this tine and they cane to be
traced only when the suppl enental statenent of the case was
called for by this Court. There is no explanation given by
the Revenue as to why these two inportant docunments were not
traceable and they were not disclosed to the assessee. The
reason perhaps was, and this was the suggesti on nade by the
| earned counsel appearing on behalf of the assessee, that
the Revenue authorities did not wish to give an opportunity
to the assessee to call the manager of the Bank for cross-
exam nation, lest the edifice which they wanted to construct
for taxing the assessee on the amount of Rs. 1,07,350 m ght
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be jeopardised. It is interesting to note that the
endorsenent nade at the foot of the copy of the letter dated
9th March 1957 sent to the Income Tax Oficer clearly shows
that the Manager of the Bank was served by the Income Tax
Oficer with a sumons dated 5th March 1957 and one can
reasonably presume that the Manager of the Bank nmust have
appeared in answer to the summons before the Incone Tax
Oficer and given his statenent. But no such statenment has
been produced by the Revenue authorities nor are we told as
to what happened when the Manager of the Bank appeared in
obedi ence to the sunmons. It is inpossible to believe that
the Manager of the Bank should have failed to appear before
the Inconme Tax O ficer in answer to the summons and there is
no doubt that his statement nust have been recorded. The
guestion then 1is, why ~has this statenent been kept back by
the Revenue authorities ? Even if we assume that the |Income
Tax O ficer did not record the statenent of the Manager of
the Bank, it is difficult to appreciate why he should not
have done so-and probed into the matter further with a view
to finding “out what was the basis on which the manager had
made the statenent that the remttance was sent by the
assessee. W are clearly of the viewthat the letters dated
18th February 1955 and 9th March 1957 did not constitute any
mat eri al evi dence which

730

the Tribunal could legitimtely take into account for the
purpose of arriving at the finding that the amount of Rs.
1,07,350 was renmitted by the assessee from Mdras, and if
these two letters are elinmnated fromconsideration, it is
obvious that there was no material evidence at all before
the Tribunal which could support this finding.

But even if these two letters dated 18th February 1955
and 9th March 1957 were to be taken into account, we do not
think they supply any reasonable basis for reaching the
finding that it was the assessee which sent the remittance
of Rs. 1,07,350. It is undoubtedly true that the Manager of
the Bank stated in these two letters that the amount of Rs.
1,07,350 was remtted by the assessee through the Madras
office of the Bank, but this statenment which was obviously
not based on the personal know edge of the manager, which
was not supported by any docunents or papers produced by the
manager and in regard to which it was not known as to what
was the material on which it was based, was clearly belied
by the original application for remttance which was signed
by Tilokchand in his own name and not on behalf of the
assessee. The primary evidence before the Tribunal in regard
to the remttance of the amount of Rs. 1,07,350 was the
application signed by Tilokchand and this @ application
clearly showed that it was Tilokchand and not the assessee
which remitted the ambunt of Rs. 1,07,350 from Madras. There
can be no doubt that if the amount had been renitted by
Ti |l okchand on behalf of the assessee, he woul d have si gned
the application on behalf of the assessee and not in his own
nane. We fail to appreciate how, in the face of this primary
evi dence showing Tilokchand as the person who renmitted the
amount of Rs. 1,07,350 the Tribunal could possibly accept
the unsupported statement of the Manager of the Bank, based
on hearsay, that the anmount was remitted by the assessee.
Unfortunately, the Revenue authorities did not produce
copies of the letters dated 14th January 1955 and 10th
February 1955 addressed by the Income Tax Oficer to the
Manager of the Bank. Copies of these letters, if produced,
woul d perhaps have shown that the suggestion that the anopunt
of Rs. 1,07,350 was remitted by the assessee was nade by the
Income Tax O ficer and taking the cue fromthis suggestion
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the Manager of the Bank nmight have stated that the
telegraphic transfer of Rs. 1,07,350 was sent by the
assessee. It is to our mind inpossible to hold, in the face
of the application for remttance signed in the nane of
Ti |l okchand, that this amunt was sent by the assessee and
the finding to that effect reached by the Tribunal nust be
held to be unreasonable and perverse. What at the highest
could be said to be established by the material evidence on
record is that Tilokchand remtted the
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amount of Rs. 1,07,350 from Madras and this anmount was
received by Nathirmal in Bonmbay. Even if we accept that
Til okchand and Nathirnal were enployees of the assessee as
held by the Tribunal, the utnost that could be said is that
an enpl oyee of the assessee in Madras remtted the anmount of
Rs. 1,07,350 to another enployee in Bonbay. But fromthis
premse it does not at-all followthat the remttance was
made by  the enployee in Madras on behalf of the assessee or
that it was received by the enployee in Bonbay on behal f of
the assessee. The burden was on the Revenue to show that the
amount of - Rs.~1,07,350 said to have been remtted from
Madras to Bonbay belonged to the assessee and it was not
enough for the Revenue to show that the anmount was renitted
by Til okchand, an enployee of the assessee, to Nathirmal
anot her enpl oyee of the assessee. It is quite possible that
Ti | okchand had resources of his owmn fromwhich he could
remt the anount of Rs. 1,07,350 to Nathirmal. It was for
the Revenue to rule out this possibility by bringing proper
evi dence on record, for the burden of showng that the
amount was remtted by the assessee was on the Revenue.
Unfortunately, for the Revenue, neither Tilokchand nor
Nathirmal was in the service of the assessee at the tine
when the assessnent was reopened and the assessee coul d not
therefore be expected to call them in~ evidence for the
pur pose of hel ping the Revenue to di scharge the burden which
lay upon it. W nust therefore hold that there was no
materi al evidence at all before the Tribunal on the basis of
which the Tribunal could cone to the finding that the anount
of Rs. 1,07,350 was renmtted by the assessee from Madras and
that it represented the conceal ed i ncone of the assessee.

We accordingly allow the appeal, set aside the judgnent
of the H gh Court and answer the question referred by the
Tribunal in favour of the assessee and agai nst the Revenue.
The Revenue will pay the costs of the assessee throughout.

S R Appeal allowed.
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