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ACT:
Central Excise  Rules 1944-Rule 8(1) Item 7-provisos-
Scope of -

HEADNOTE

Exercising the power of exenption conferred under rule
8(1) of the Central Excise Rules, 1944, the Centra
CGovernment by a notification dated January 5, 1957 exenpted
certain varieties of cotton fabrics from the whole of the
excise duty leviable thereon. Item7 set out one of such
varieties as under: "Cotton fabrics produced...powerloons...
provided that the nunmber of  powerloons producing cotton
fabrics in such factories does not exceed four."

By a notification dated Novenmber 26, 1960 a provi so was
added to this itemstating that "this exenption shall not be
applicable to a manufacturer who comences production for
the first time on or after the Decenber 1, 1960 by acquiring
power| oons from any other person who is —or has been a
licensee of a powerloomfactory.” From March 1, 196l item7
was substituted and from April 1, 1961 a provi so was added
toitem 7, the effect of both of which was that while from
March 1, 1961 the benefit of exenption from excise duty was
avail able only to those nmanufacturers who had not nore than
two powerloonms in their factories, fromand after April 1,
1961 even this limted exenption was w thdrawn /from
manuf acturers who comenced production for the first time on
or after April 1, 1961 by acquiring powerloons “from any
person who was or had been a |licensee of powerloom factory.

From March 18, 1961 a second proviso to item7 was
added which provides "where a person enploys not nore than
four powerloons and the said powerloons are worked in - not
nore than one shift no duty shall be payable in respect
t hereof ".

From April 1, 1961 a third proviso was added stating
"where a person commences manufacture of the said fabrics
for the first time on or after April 1, 1961 by acquiring
power | oons from any other person who is or has been a
licensee of powerloomfactory the rate per shift per nonth
per powerl oom shall be the next higher rate if any".

The respondents had acquired powerloons after April 1,
1961 from persons who were or had been |icensees and were
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manuf acturing cotton fabrics on those powerloons prior to
April 1, 1961. They clained that since each of them had not
nore than four powerloons which worked in not nore than one
shift he was exenpt from paynment of excise duty by virtue of
the second proviso to item 7.

The Superintendent of Central Excise on the other hand
contended that the third proviso carved out an exception
fromthe second proviso and since
514
each of the respondents conmenced manufacture of cotton
fabrics for the first time after April 1, 1961 he was not
exenpt from paynment of excise duty but was liable to pay
duty at the next higher rate provided in the anended
notification of March 18, 1961

Appeal s of the respondents having been rejected by the
Assistant Collector and the Collector they filed wits in
the Hgh Court challenging the levy of excise duty. Their
wit petitions were allowed by the H gh Court.

Al l owi ng-the appeal s
N

HELD: (1) It is a well settled rule of interpretation
applicable alike to the rule making authority as to the
| egi sl ature that where there are two expressions which could
have been wused to ‘convey a certain intention, but one of
these expressions /conveys that intention less clearly than
the other, it is proper to conclude that if the draftsman
used that one of the two expressi ons which would convey the
intention less clearly, he does not intend to convey that
intention at all. [523 A

It is clear on a plain grammatical construction of the
proviso under Item 7 of the Notification dated 5th January,
1957 that the prescription of the date 1st April, 1961 has
reference only to commencenent of production of the cotton
fabrics and not to the acquisition of the powerlooms. Wat
is required is that the production of cotton fabrics nust
have been commenced by the manufacturer for the first time

on or after 1st April, 1961 and not that the powerl oons al so
nust have been acquired by himon or after that date. [520
C D

2 (a) Even though each of the respondents owned not
nore than four powerlooms he would be liable to pay excise
duty at the next higher rate under the third proviso to the
notification dated March 18, 1961, if he started manufacture
of cotton fabrics on his powerloons for the first tinme on or

after April 1, 1961, irrespective whether- he acquired the
power| oons from a |licensee before or after that date. [522
C D

(b) The exenption under item7 is not applicable to a
manuf acturer who has commenced his production  of ~cotton
fabrics for the first tinme on or after April 1, 1961, by
acquiring powerloons from another person who is or-has been
a licensee of a powerloomfactory. Two conditions which mnust
exi st before the mschief of the proviso is attracted are:
(1) the manufacturer mnust have comenced production- of
cotton fabrics for the first time on or after April 1, 1961
and (2) the powerloons on which he manufactures cotton
fabrics nust have been acquired by himfroma person who is
or has been a licensee of a powerloom factory. The event
which attracts the applicability of the proviso is that the
manuf acturer should have comrenced production of cotton
fabrics on these powerloons for the first time on or after
April 1, 1961. If this condition is satisfied the proviso
cones into play and wi thdraws the exenption which would
ot herwi se have been avail able to the manufacturer under item
7. [519H 520B, E]
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(3) The Ilanguage and structure of the third proviso
being identical wth the |anguage and structure of the
proviso under item7 of the notification dated 5th January,
1957 the sane view must govern the interpretation of the
third proviso. [521 E]

515

The third proviso on its proper interpretation, enacts
a substantive provision for paynent of excise duty at the
next higher rate in the cases therein specified and this
substantive provision overrides the second proviso which
exenpts a manuf act urer enpl oyi ng not nore than four
power | oons and working not nore than one shift from paynent
of excise duty in those cases which do not fall within the
third proviso and where a case, is covered by the third
proviso the second proviso would be inapplicable and the
manuf acturer would be liable to pay excise duty at the next
hi gher rate. [522 A-B]

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Apptal Nos. 1285-
1296 of 1970.

Appeal s by Special Leave fromthe  Judgnent and order
dated 6-3-1969 of 'the  Mysore H gh Court in WP. Nos. 2560-
61/66 and 46, 47, 50, 51, 975, 1718, 1719, 1921, 1979 and
1980/ 67.

G L. Sanghi, M N Shroff and M ss A Subhashini for
the Appell ants.

R B. Datar for the Respondent.

The Judgrment of the Court was delivered by

BHAGMATI, J.-These appeal s by special leave are
directed against the judgnment of the Karnataka High Court
allowing 12 wit petitions filed by different respondents.
Each of the respondents owned at the material tine not nore
than 4 powerloons and carried on business of manufacturing
cotton fabrics on those powerloonms. The case of the
respondents was that each of them acquired his powerl oons

fromperson who were or had been licensees and started
manuf acturing cotton fabrics on those powerloons prior to
1st April, 1961. The respondents clainmed that since each of

them had not nmore than 4 powerloons in his factory,” no
excise duty was payable on the cotton fabrics manufactured
by him and this claim for exenption was based on a
notification dated 5th January, 1957 i ssued by the
CGovernment of India in exercise of the powers conferred upon
it by Rule 8(1) of the Central Excise Rules, 1944. The
Superintendent of Central Excise, however. rejected the
claimfor exenption on the ground that though the powerl oons
owned by each of the respondents were not nore than 4,
manuf acture of cotton fabrics on themhad started-after 1st
April, 1961 and none of the respondents was, therefore,
entitled to exenption from paynment of excise duty on the
cotton fabrics manufactured by him The excise duty was
accordingly levied on each of the respondents by the
Superi ntendent of Central Excise and this |levy was confirned
in appeal by the Assistant Collector and in further appea
by the Collector of Central Excise. Each of the respondents
thereupon preferred a wit petition in the Karnataka Hi gh
Court challenging the | evy of excise

516

duty and praying that a wit of mandanus may be issued
agai nst the Excise Authorities directing themnot to enforce
the notice demanding excise duty. The wit petitions were
allowed by the High Court and hence the Union of India
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preferred the present appeals after obtaining special |eave
fromthis Court.

Before we proceed to exam ne the rival contentions of
the parties in regard to the controversy arising in these
appeals, it is necessary to set out briefly the relevant
provisions of |aw having a bearing on this controversy. The
Central Excise and Salt Act, 1944 by section 3 read with
Item 19 provided for |levy of excise duty on all varieties of
cotton fabrics including cotton fabrics manufactured on
power | oons. Section 37 sub-section (2) of the Act conferred
power on the Central CGovernnent to nake Rul es providing for
a nunber of matters including inter alia clause (xvii) which
was in the follow ng terns:

"Exenpt any goods from the whole or any part of
duty inmposed by this Act."

The Central Covernment in exercise of this rul e-nmaking
power made the Central ~Excise Rules, 1944 of which Rule 8
cl ause (1) provided that "the Central Government may from
time to time by notification inthe official Gazette exenpt,
subj ect .to “such conditions as may be specified in the
notification, any excisable goods fromthe whole or any part
of the duty leviable on such goods." In exercise of this
power of exenption conferred under Rule 8 clause (1) the
Central Governnment ~issued a notification dated 5th January,
1957 exenpting certain varieties of cotton fabrics fromthe
whol e of the excise duty leviable thereon and one of such
varieties set out in ltem?7 was as under

"Cotton fabrics produced in factories commonly
known as powerl| oons (w thout spinning plants) provided
that the nunber of powerl oonms producing cotton fabrics
in such factories does not exceed four."

This item was |later substituted by another itemby a
notification of the Central Governnent dated 19t h January,
1957 and the substituted itemwas as follows:

"Cotton fabrics manufactured by or on behalf of
the same person in one or nore factories comonly known
as powerl oons (w thout spinning plants), in which |ess
than 5 powerloons in all are installed."

The scope of the exenption granted wunder this item was
restricted by the addition of the follow ng proviso by a
Central CGovernment notification dated 26th Novenber. 1960:
517

"Provi ded that this exenption shall not be
applicable to a manufacturer who comences production
of the said fabrics for the first time on or after the
1st Decenber, 1960 by acquiring powerloons from any
other person who is. or has been a licensee of
power | oom factory."

There was a further change nmade by a notification
i ssued by the Central Government on 1st March, 1961 and the
then existing Item 7 was substituted by the following Item

"(7) Cotton fabrics manufactured by or on behal f
of the sanme person in one or nore factories conmonly
known as powerl oons (w thout spinning plants) in which
less than 3 powerloons in all but not roller |ocker
machine are installed."

The result was that the exenption granted under Item 7 was
consi derably narrowed down and the proviso taking away the
exenption in certain cases was deleted. But again, by a

notification dated 1st April, 1961, the Central Governnent
i ntroduced the followi ng proviso under Item 7:
"Provi ded that this exenption shall not be

applicable to a manufacturer who comences production
of the said fabrics for the first time on or after the
1st April, 1961 by acquiring powerloonms from any ot her




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 9

person who is or has been a Ilicensee of powerloom

factory."

Thus from 1st March, 1961 the benefit of the exenption from
excise duty was available only to those manufacturers who
had not nore than 2 powerloons in all in their factories and
fromand after 1st April, 1961 even this limted exenption
was W t hdrawn from manufacturers who comenced production of
cotton fabrics for the first tine on or after 1st April
1961 by acquiring powerloons from any person who was or had
been a |icensee of powerloomfactory.

Now in the present appeals each of the respondents
owned admittedly not nore than 4 powerloons, but it does not
appear from the record ‘before us as to whether any of them
owned nore than 2 powerloons. If it is found that any of the
respondents owned nore than. 2 powerl oons, he would not be
within the exenption granted  under Item 7 of the amended
Notification dated 5th January. 1957 and exci se duty woul d
be payable on the cotton fabrics manufactured by him But
even if any of the respondents owned not nore than 2
power | oons and was, therefore, within the exenption granted
under item 7 of the amended notification dated 5th January,
1957, the question would still arise whether he forfeited
the exenption by reason of the proviso to Item 7 introduced
by the notification dated 1st
518
April, 1961. The answer to this question would depend upon
the true construction of the proviso and we shall presently
consi der this question, but before we do so, it is necessary
to refer to some other notifications issued by the Centra
CGovernment under the Central Excise Rules, 1944.

On 1st March, 1961, the Central Governnent in exercise
of the power conferred wupon it wunder Rule  96-J of the
Central Excise Rules, 1944 issued a notification providing
for a compounded |l evy schene for paynment of excise duty on
cotton fabrics. By this notification, the Central Covernment
fixed different rates "per shift, per nonth, per powerl oom
enployed by or on behalf of (the sane person’ in the
manuf acture of cotton fabrics" dependi ng upon the nunber of
power | oons enpl oyed by such person. The rates prescribed for
a case where nmore than 2 but not nore than 24 powerl oomns
were enpl oyed were Rs. 20 where nedi umand/or coarse fabrics
were manufactured and Rs. 25 where the —powerloons were
enployed in the manufacture of superfine and/or fine
fabrics. There was a proviso at the foot of the notification
(hereinafter referred to as the first proviso) which laid
down as to how the conputation should be made where roller
| ocker machi nes were enployed. The rates prescribed for a
case where nore than 2 but not nore than 24 powerl oons. were
enpl oyed, were partially nodified with retrospective effect
by a subsequent notification i ssued by the Centra
Governnment on 18th March, 1961 and the new rates were Rs. 10
and Rs. 12.50 in respect of the first 4 powerloons and Rs.
20 and Rs. 25 in respect of the balance. The first proviso
dealing with the case where roller |ocker nachines were
enpl oyed however, remmined unchanged. Then cane another
notification of the Central Governnent dated 1st April, 1961
by which the notification dated 18th March, 1961 was anended
by substituting the words "where nore than 2 but not nore
than 24 powerloonms are enployed" by the words "where not
nore than 24 powerl oons are enployed” and adding a further
proviso (hereinafter referred to as the third proviso) after
the existing first proviso:

"Provided also that where a person comences
manuf acture of the said fabrics for the first time on
or after the 1st April, 1961, by acquiring powerl oomnms
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fromany other person who is, or has been. a licensee

of powerloom factory, the rate per shift, per nonth,

per powerl oom shall be the next higher rate, if any."
This was followed by a notification dated 20th April, 1961
issued by the Central Government by which after the first
proviso, the followng proviso (hereinafter referred to as
the second proviso) was inserted in the notification dated
18th March, 1961
519

"Provided further that where a person enpl oys not

nore than four powerloonms and the said powerloons are

worked in not nore than one shift, no duty shall be

payabl e in respect thereof."
The result was that from18th March, 1961 upto 1st April,
1961, a manufacturer having nore than two but not nore than
24 powerl oonms was |liable to pay excise duty at the rates set
out in the amended notificatioon dated 18th March, 1961 and
fromilst April, 1961 to 21st April, 1961, the position was
that if such-a nanufacturer was found to have commenced
manuf act ureof cotton fabrics for the first time on or after
1st April, 1961 by acquiring powerloonms from another person
who was or had been a |licensee of powerloomfactory, the
rate at which excise  duty would be payabl e by himwould be
the next higher rate specified in the amended notification
dated 18th March, /1961. So far as a manufacturer having two
or less powerloons was concerned, he was during the period
from18th March, 1961 wupto 1st April, 1961 exenpt from
exci se duty by reason of the notification dated 5th January,
1957, but from 1st « April, 1961 to 21st April, 1961 this
exenption stood with-drawn if it was found that the
manuf act urer had comenced manufacture of cotton fabrics for
the first tinme on or after 1st April, 1961 by ‘acquiring
power | oons from another person who was  or had been a
i censee of power| oom factory -and in such a case a
manuf acturer would be |liable to pay excise duty at the next
hi gher rate prescribed in the amended notification dated
18th March, 1961. This was the position which obtained upto
20th April, 1961, when the second proviso was introduced
exenpting a manuf acturer enpl oying not nore than 4
power | oons and working even in not nore than-one shift from
payment of excise duty. Each of the respondents had
admttedly not nore than 4 powerl oons and it was the case of
the respondents that these powerloons were worked in not
nore than one shift and hence the respondents cl ai ned that
they were exenpted fromliability for paynment of ‘excise duty
by virtue of the second proviso. But the answer nade on
behal f of the Revenue was that the third proviso carved out
an exception fromthe second proviso and since each of the
respondents commenced nanufacture of cotton fabrics for the
first tine after 1st April, 1961, he was not exenpt from
paynment of excise duty, but was liable to pay the sane at
the next higher rate provided in the anmended notification
dated 18th March, 1961

Now going back to the proviso wunder Item 7 of the
notification dated 5th January, 1957, we find that the
| anguage of this proviso is clear and explicit and does not
adnmt of any doubt or equivocation. It says in so many terms
that the exenption under Item 7 shall not be applicable to a
manuf act urer who has conmenced his production
520
of cotton fabrics for the first tine on or after 1st April
1961 by acquiring powerl oons from another person who is or
has been a licensee of powerloom factory. There are two
condi tions which nust exist before the nischief of the
proviso is attracted. One is that the manufacturer must have
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commenced production of cotton fabrics for the first tinme on
or after 1st April, 1961 and the other is that the
power | oons on whi ch he nmanufactures cotton fabrics nust have
been acquired by him froma person who is or has been a

licensee of powerloomfactory. It is clear on a plain
grammatical construction that the prescription of the date,
1st April, 1961, has reference only to comencenent of

production of the cotton fabrics and not to the acquisition
of the powerloons. What is required is that the production
of cotton fabrics must have been conmenced by the
manuf acturer for the first time on or after 1st April, 1961
and not that the powerl oons al so must have been acquired by
himon or after that date. It is inmaterial as to when the
manuf acturer acquired the powerloons; he may have acquired
themprior to 1st April, 1961; that is totally irrelevant.
The only attribute that the powerloons nust satisfy is that
they nust have been acquired from a person who is or has
been a Ticensee of powerloomfactory and if this attribute
is present, then it is of no consequence as to when the
power | oons were acquired by the nmanufacturer. The event
which then attracts the applicability of the proviso is that
the manuf acturer shoul d have conmenced production of cotton
fabrics on these powerloons for the first time on or after
1st April, 1961. If this condition is satisfied, the proviso
cones into play and withdraws the exenption which would
ot herwi se have been available to the nmanufacturer under the
main Item 7. If the intention of the Central Governnment in
framing the proviso was that not ~only the production of
cotton fabrics on the powerl oons should have comrenced on or
after 1st April, 1961, but that the powerloons al so should
have been acquired by the manufacturer —on or after that
date, the Central Governnent could have easily expressed
such intention by using appropriate l-anguage in the proviso.
The Central CGovernnent could have transposed the words "on
or after the 1st April, 1961" and put them at the end of the
proviso. That would have clearly conveyed the intention of
the Central Governnent that the powerl oons nmust be acquired
by the manufacturer on or after 1st April, 1961 and if the
power | oons are acquired on or after 1st April, 1961, it nust
follow a fortiorari that the production of cotton fabrics on
the powerl oons by the manuf acturer would necessarily
conmmence on or after that date. But the Central Governnent
advi sedly placed the words "on or after the 1st April, 1961"
after the clause referring to commencenent of production-and
before the clause relating to acquisition of powerloons. It
is a

521

well settled rule of interpretation applicable alike to the
rul e nmaking authority as to the legislature that where there
are two expressions which could have been used to convey a
certain intention, but one of these expressions conveys that
intention less clearly than the other, it 1is proper to
conclude that if the draftsman used that one of the two
expressions which would convey the intention |less clearly,
he does not intend to convey that intention at all
Moreover, here the dictates of granmmar as well as | anguage
conpel us to take the view that the date 1st April, 1961 has
reference only to commencenent of production and not to
acquisition of the powerloons. It is to our mnd clear that
if a manufacturer is found to have conmenced production of
cotton fabrics on powerloons for the first tine on or after
1st April, 1961, he would fall wthin the mschief of the
proviso and it would be entirely immterial as to when he
acquired the powerloons, whether before or after 1st April
1961, so long as the powerloons are acquired froma person
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who is or has been a |licensee of powerloomfactory. The Hi gh
Court was, therefore, clearly in error in construing the
| anguage of this proviso to nmean that the powerl oons al so
nmust have been acquired by the manufacturer on or after 1st
April, 1961 in order to attract the applicability of the
pr ovi so.

The sane construction nust obviously be placed on the
third proviso introduced in the notification dated 18th
March, 1961 by the notification of 1st April, 1961. The
| anguage and structure of the third proviso are identica
with the |anguage and structure of the proviso under Item?7
of the notification dated 5th January, 1957 and the same
view nust, therefore, govern the interpretation of the third
proviso. It is unnecessary to repeat what we have said in
the foregoing paragraph, because what we have said there
applies fully and conpletely in regard to the interpretation
of the third proviso and, therefore, in order to determ ne
whet her this proviso is applicable to any of the
respondents, we have to consider. whether the respondent
concer ned commrenced manufacture of  cotton fabrics on the
power -1 oonms for the first-time on or after 1st April, 1961
i rrespective whether he acquired the powerloons before or
after that date. The  only relevant inquiry necessary to be
made is as to when the manufacturer of cotton fabrics on the
power | oons was commenced for the first time by the
respondent. If it was on or after 1st April, 1961, the
m schief of the third proviso would be attracted and the
respondent would be'liable to pay excise duty at the next
hi gher rate. OF course, the second proviso introduced in the
notification dated 18th March, 1961 with effect from 20th

April, 1961 provided that where a person enploys not nore
than 4 powerloons and these powerloons are worked in not
nore than one shift, no excise duty shall be payable in
respect thereof,

522

but the third proviso on its proper-interpretation, enacts a
substantive provision for paynent ‘of excise duty at 'the next
hi gher rate in the cases therein specified ‘and this
substantive provision overrides the second proviso. The
second proviso exenpts a nanufacturer enploying not nore
than 4 powerloons and working not nore than one shift from
payment of excise duty in those cases which do not fal
within the third proviso and where a case is covered by the
third proviso, the second proviso would be inapplicable and
the manufacturer would be liable to pay excise duty, at the
next higher rate. This is the only way in which the two
provi sos can be harnoniously construed in a manner which
woul d give effect to both.

We are, therefore, of the view that even though each of
the respondents in the present case owned not nore than four
power |l oons, he would be Iliable to pay excise duty at the
next higher rate under the third proviso to the notification
dated 18th March, 1961, if he started manufacture of cotton
fabrics on his powerloons for the first tine on or after 1st
April, 1961, irrespective whether he acquired the powerl oons
fromthe |licensee before or after that date. W nust,
therefore, set aside the judgnent of the Hi gh Court and send
the matter back to the High Court so that the H gh Court may
decide the wit petitions of the respondents in accordance
with law and in the light of the observations contained in
this judgment.

We accordingly allow the appeals, set aside the
judgrment of the High Court and remand the wit petitions to
the Hgh Court for disposal in accordance with the |aw
Though the appellants have succeeded, they wll pay the
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costs of the respondents as provided in the order granting

speci al | eave.

N. K. A Appeal s al | owed.
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