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ACT:

H ndu Law Interpretation of ancient texts of Smritis
and commentaries on Hndu Law, care to be taken-"Putrika
Putra" (appointed daughter’s son who by agreenent or
adopti on becones the son of the father), practice of-
Applicability in Benaras and Mthila schools of |aw during
the tinme of Raja Dhrub Singh-Wether the said practice was
perm ssible by the Mtakshara 1aw Rule of ~ desuetude or
obsol escence, expl ai ned:

HEADNOTE

Raja Ugra Sen, who was governed by the Benaras Schoo
of Mtakshara |aw established "Bettiah Raj" in or about the
mddle of 17th century. It was (known as Riyasat of Sirkar

Chanparan consisting of four Perghunnas known as Mjhwa,
Si ntown, Babra and Maihsi and an inpartible estate. After
the death of his great grand son, Raja Dhrub Singh dying
issueless in 1762, Raja Jugal Kishore Singh, son of Raja
Dhrub Singh’s daughter Benga Babui, entered into possession
of the estate of "Bettiah Raj". The East India Conpany
officers seized the estate fromhimand later allotted only
the zanmi ndari of Majhwa and Sinrown, while those of Mihs

and Babra were allotted to Srikishen Singh and  Abdhoot
Singh. The ||ast nmale holder of Raja Jugal Kishore Singh was
Mahar aj a Bahadur Narendra Ki shore Singh who died issuel ess
on March 26, 1893, |eaving behind himtwo wi dows Maharan

Sheo Ratna Kuer and Maharani Janki Kuer, who succeeded him

one after the other. During the lifetine of Maharani Sheo
Ratna Kuer, two suits were filed clainmng the estate but
they were lost in all courts including the Privy Council. In

1897, the managenent of the estate was taken over by the
court of Wards Bihar and the Government of Utar Pradesh in
respect of the areas falling in these two States. Mharan

Janki Kuer died on Novenber 27, 1954. The State of Bihar

therefore, nade an application before the Board of Revenue,
Bi har, praying that the estate of Mharaja Narendra Singh
which was held by |late Maharani Janki Kuer as a Ilimted
owner but rmanaged by the Court of Wards be handed over to
the State of Bihar by virtue of the rule of escheat. The
Board of Revenue published a Notification <calling upon
interested parties to prefer the claim if any, to the
properties conprised in the estate. Since there were severa
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claimants taking inconsistent pleas, the Board of Revenue
declined to release the estate in favour of any of the
claimants and as per its order dated January 18, 1955
directed that the properties would be retained by the Court
of Wards wuntil the dispute as to its succession was
determ ned by conpetent Civil Court. The title suit having
been lost. The appellants have come up in appeals by
certificate. The State of Bihar which clained title by the
rul e of escheat also preferred appeal s.

Dismissing Givil Appeals Nos. 114-119 of 1976, the
Court
N

HELD: (1) Wile interpreting the ancient texts of
Snritis and comentaries on H ndu Dharnasastra, it should be
borne in mnd the dynamic role pl ayed by | ear ned
comentators who were |i ke Roman Juris Consults. The
2
commentators tried to interpret the texts so as to bring
themin conformty with the prevailing conditions in the
cont enporary society. That~ such was the role of a
comentator is clear even fromthe Mtakshara itself at
least in two places-first, on the point of allotment of a
| arger share at a partition to the eldest son and secondly
on the question of ~right of inheritance of all agnates.
[ 56F- H]

(2) Etynologically, the word 'putrika nmeans a daughter
(especially a daughter appointed toraise nale issue to be
adopted by a father who has no sons), and "putrika-putra
means a daughter’s son who by agreenent or adopti on becones
the son of her father [20C D

A careful readi ng of the anci ent t ext s- Manu
Yaj naval kya, (M takshara) (Vi j nanesvar a) and Apar ar ka
(Apar adi tya) Baudhayana Dharmasutra, Vishnu Dharnasastra,
Vasi sht ha Dharmasutra, Parasara Madhava, Snriti Chandrika of
Devannabhatta, Dattaka-Chandrika and Dattaka M mansa by
Nanda Pandita-leads to the inference that the institution of
"Putrika Putra" had becone obsolete and not recogni sed by
H ndu society for several centuries prior to the'tinme when
Snriti-Chandrika or Dattaka Chandrika were written and these
two conmentaries belong to a period far behind the life tine
of Raja Dhrub Singh [32B-(C

Further, absence of cases before courts within |iving
menory in which a claimhad been preferred on the basis of
application in "Putrika-Putra" form showed that the said
practice had becone obsol ete. [34A]

Thakoor Jeebnath Singh v. The Court of Wards, (1875) 2
. A 163 (PC), quoted with approval.

Sri Raja Venkata Narasimha Appa Row Bahadur v.. Sr
Raj esh Sraneni Venkata Purushotana Jaganadha  Gopala Row
Bahadur & Ors., |I.L.R (1908) 31 Mad 310: Babui Rita Kuer v.
Puran Mal, A l1.R 1916 Patna 8 approved.

Tri bhawan Nath Singh v. Deputy Comm ssioner, Fyzabad &
Os,. Al.R 1918 Qudh 225, overrul ed.

(3) Al digests, lectures and treatises support the
view that the practice of appointing a daughter as a putrika
and of treating her son as "putrika-putra" had becone
obsol ete several centuries ago. And, the reason for the
abandonnent of the practice of appointing a daughter to
rai se a son by the H ndu society is clear fromthe foll ow ng
situation. [46C, 49F]

In ancient times, the daughter and daughter’s son were
gi ven preference over even the widow of a person in the
matter of succession. Ancient commentators |ike Madhathith
and Haradatta had declared that the w dow was no heir and
notw t hst andi ng sone texts in her favour, her right was not
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fully recognised till Yajnaval kya stated that the w dow
would succeed to the estate of a sonless person. In
Yaj naval kya Snriti, the order of succession to a rmale was

indicated in the following order (1) son, grandson, great
grandson, (2) putrika-putra, (3) other subsidiary or
secondary sons, (4) widow and (5) daughter. 1t was not
expressly stated that daughter’s son would succeed, but the
parents were shown as the successors. Vijnanesvara, however,
interpreted the word "cha", whi ch neant "al so" in
"Duhi taraschaiva" in the text of Yajnaval kya |aying down the
conpact series of heirs as referring to daughter’s son. But
for this interpretation a daughter’s son would have cone in
as an heir after all agnates (gotrajas), as the daughter’s
son is only a cognate (Bandhu). As a result of this
interpretation, the daughter’s son was pronoted in rank next
only to his maternal~ grand-nother and his nother whose
interest in the estate was only a limted one. [48H, 49A-C,
E- F]

3

Wen a person had two or nore daughters, the
appoi nt nent _of - one of them would give her prinmacy over the
wi fe and the other daughters (not so appointed) and her son
(appoi nt ed daughter’s-son) woul d succeed to the excl usion of
the wife and other ‘daughters and their sons and also to the
exclusion of his own “uterine brothers (i.e. the other sons
of the appointed daughter). Wereas in the case of plurality
of sons all sons  would succeed equally, in the case of
appoi ntnent of a daughter, other daughters ‘and their sons
alongwith the w fe would get excluded. To prevent this kind
of inequality which would arise anong the  daughters and
daughter’s sons, the practice of appointing a single
daughter as a putrika to raise an i ssue cane to be abandoned
in course of time when people were satisfied that their
religious feelings were satisfied by the statenent of Manu
that all sons of daughters whether appointed or not had the
right to offer oblations and their filial yearnings were
satisfied by the pronmotion of the daughter’s sons in the
order of succession next only to the son as the w fe and
daught ers had been interposed only as |imted holders. [49F-
H, 50A-(C

Ghanta Chinna Ramasubbayya & - Anr. V. Mopar thi
Chenchuramayya, 74 |1.A. 162, foll owed.

(4) It is incorrect to suggest that the theory of "a
practice once recognised by |aw beconing obsolete" was
unknown and that it would continue to be in existence unti
it was taken away by a conpetent |egislature. The court can
declare it to be so. [53(Q

Shiromani & Os. v. HemKumar & Os., [1968] 3 S.C R
639, applied.

(5) The contention that the rule agai nst t he
appoi ntnent of a daughter by a H ndu to beget an‘issue for
hinmself in Kali age enunciated by Saunaka and ot hers shoul d
be treated as only directory and if any person appointed a
daughter for that purpose in contravention of that rule
still her son would becone "putrika-putra" of the person so
appointing, with all the privileges of a putrika putra is
highly tenuous. Were there is predonminant opinion of
conment ators supporting its non-existence in the |ast few
centuries extending to a period, in the instant case, prior
tothe life of Raja Dhrub Singh and there are good reasons
for the H ndu Society abandoning it, it would be
i nappropriate to resurrect the practice. [58E-F, 61A-C]

Sri Balusu @Gurulingaswam v. Sri Bal usu Ranal akshmanma
JUDGVENT:

(6) The -evidence on record makes it clear that the
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famly of Raja Dhrub Singh was governed by the Benaras
School of Hindu Law and not by the Mthila School. Further
the material on record is not sufficient to lead to the
conclusion that the institution of putrika putra was in
vogue during the relevant time even anbngst persons governed
by the Mthila School. Throughout India including the area
governed by the Mthila School, the practice of appointing a
daughter to raise an issue (putrika putra) had becone
obsolete by the tine Raja Dhrub Singh was alleged to have
taken Raja Jugal Kishore Singh as putrika putra. In fact
Raja Dhrub Singh as found by the H gh Court, had not
appoi nted his daughter as a putrika to beget a putrika putra
for him It follows that the appellants who claimthe estate
on the above basis cannot succeed. [62F-G 63F]

The applicability ~of the above rule to Nanmbuderies of
Keral a i s however not decided. [62G H
4

&

ClVIL APPELLATE JURISDICTION: Civil Appeal Nos. 114-119
of 1976.

Fromthe Judgment and Decree dated 15-12-1972 of the
Patna Hi gh Court in F-A. Nos. 130, 85, 86, 87, 131, and 134
of 1966.

D. V. Patel, S S Johar and S. N Mshra for the
Appel lants in CA Nos. 114-119 of 1976.

V. M Tarkunde, U R Lalit, K K Jain, D. Goburdhan
and P. P. Singh for Respondents 5-22 in CA Nos. 114-115/76.

L. M Singhvi (Dr.), U P. Singh and S. S. Jha for the
Respondents in CA 114-119/76.

The Judgnent of the Court was delivered by

VENKATARAM AH, J. The above six appeals by certificate
and Civil Appeals Nos. 494-496 of 1975 arise out of a common
judgrment dated Decenber 15, 1972 of the H gh Court of
Judi cature at Patna passed in First Appeals Nos. 85 to 87,
130, 131 and 134 of 1966. After the above six appeals and
Cvil Appeals Nos. 494-496 of 1975 were heard together for
sonetine, we found that the above six appeals i.e. Cvi
Appeal s Nos. 114-119 of 1976 could be disposed  of by a
separate judgnent. We, therefore, proceeded with the consent
of the 1learned counsel for the parties to hear fully G vi
Appeal s Nos. 114-119 of 1976. By this common judgnent, we
propose to dispose of the above six appeals. ~The further
hearing of Civil Appeals Nos. 494-496 of 1975 is deferred.

The question which arises for our consideration in the
above Civil Appeals Nos. 114-119 of 1976 is  whether. the
appel l ants and others either claimng under the appellants
or alongwith themare entitled to an estate popul arly known
as 'Bettiah Raj’ which was under the managenent of “the Court
of Wards, Bihar. The Ilast male holder of the said estate,
Mahar aj a Harendra Kishore Singh Bahadur died issueless on
March 26, 1893 | eaving behind himtw w dows, Maharani Sheo
Rat na Kuer and Maharani Janki Kuer. Mharani Sheo Ratna Kuer
who succeeded to the estate of Mharaja Harendra Kishore
Singh on his death as his senior widow died on March 24,
1896 and on her death Maharani Janki Kuer becane entitled to
the possession of the estate. Since it was found that
Mahar ani Janki Kuer was not able to adm nister the estate,
its managenent was taken over by the Court of Wards, Bihar
in the year 1897. WMharani Janki Kuer who was a limted
hol der of the estate died on Novenber 27, 1954. On her
death, disputes arose anobngst several persons who were
parties to the suits
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out of which the above appeals arise regarding the title to
the "Bettiah Raj’ estate. The State of Bihar, however,
claimed that none of the claimants was the heir of the |ast
mal e hol der and that since there was no heir at |aw as such
at the time when the Iimted estate of Maharani Janki Kuer
cane to an end on her death, the entire estate alongwith the
net incone which the Court of Wards had realized fromit
became the property of the State of Bihar by virtue of the
rule of escheat. W shall refer to the respective
subm ssions of the parties at a | ater stage.

It is not disputed that Raja Ugra Sen, the founder of
the "Bettiah Raj’ was governed by the Benares School of
Mtakshara law as his famly had mgrated from the South
Western part of the present State of Utar Pradesh to the
State of Bihar although in the course of the pleadings,
there is a suggestion that +the famly was also being
governed by the Mthila School of Mtakshara which was in
force in the State of Bihar

The 'question for decision inthe instant case may no
doubt ultimately appear to be a sinple one but in order to
determ ne the said question, it is necessary to relate the
facts which spread over nearly three centuries and refer to
a nunber of Snritis, comrentaries and deci sions.

The major part of the estate of 'Bettiah Raj’ is
situated in Chanparan District of the State of Bihar. Sone
of its properties are situated in the State of Utar Pradesh
al so. The principality known as~ 'Bettiah Raj ’ was
established by Raja Ugrasen in-or  about the mddle of the
17th century. It was then known as Reasut of Sirkar
Chanpar an consi sting of four - pergunnahs known as_ Mj hwa,
Si ntown, Babra and Maihsi. It was an inpartible estate. Raja
Ugrasen was succeeded by his son, Raja Guz Singh in the year
1659. Raja Dalip Singh, son of Raja Guz Singh cane to the
gaddi in the year 1694 and he was succeeded by his son, Raja
Dhrub Singh in the year 1715. Raja Dhrub Singh died in 1762
without a nale issue but |eaving a daughter by nane Benga
Babui, who had married one Raghunath Singh, a  Bhum har
Brahm n of Gautamgotra. It is said that he had another
daughter also, but it is not necessary to investigate into
that fact in these cases. On the death of Raja Dhrub Singh
who was a Jethoria Brahmin of +the Kashyap gotra, his
daughter’s son (Benga Babui’s son), Raja Jugal Kishore Singh
entered into possession of the estate of 'Bettiah Raj’ -and
was in possession thereof at the date when the East India
Conpany assuned the Government of the province. On the
assunption of the Governnent of Bengal by the “East India
Conpany, Raja Jugal Kishore Singh offered sone resistance to
their
6
authority and the Conpany’'s troops were despatched to
enforce his submission. Raja Jugal Kishore Singh fled into
the nei ghbouring State of Bundel khand and his estates were
sei zed and placed under the managenment of the Conpany’s
officers. During the absence of Raja Jugal Kishore Singh
Sri Kishen Singh and Abdhoot Singh who were respectively
sons of Prithi Singh and Satrajit Singh, younger brothers of
Raja Dalip Singh, found favour with the East |ndia Conpany.
After sone negotiations, the Government decided to allot the
zam ndari of Maj hwa and Sinrown pergunnahs which formed part
of "Bettiah Raj’ estate to Raja Jugal Kishore Singh and to
| eave Babra and Miihsi in possession of Srikishen and
Abdhoot Singh. On his return, Raja Jugal Kishore Singh
accepted the decision of the East |ndia Conpany which was
formal |y announced on July 24, 1771 in the following termns: -
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"The Conmittee of Revenue having approved of the
reinstatement of Raja Jugal Kishore, we have now
granted to himthe zam ndari of Mjhwa and Sinrown
pergunnahs, and have settled his revenue as follows..."
Accordingly, Raja Jugal Kishore Singh executed a

kabulyat in accordance with the terns inmposed by the
Government under the grant and got into possession of
pergunnahs Maj hwa and Sinrown. He was agai n di spossessed in
the following year as he failed to pay the Governnent
revenue. Srikishen and Abdhoot refused to execute a kabul yat
for the two other pergunnahs alone and they were also
di spossessed. The entire Sirkar thus passed into the
possession of the Governnment and was held by farners of
revenue on tenporary settlenents until the year 1791. Raja
Jugal Kishore Singh received an allowance for main- tenance
fromthe Governnent and died in or about the year 1783
| eaving a son, Bir Kishore Singh. Thereafter on Cctober 10,
1789, M. Montgonerie, the then Collector, initiated fresh
proceedi ngs regarding the settlenent of Sirkar Chanparun,
the estate in question, and on Septenber 22, 1790, the
Gover nor - General -i n-Council” (Lord Cornwallis) addressed the
following letter to the Board of Revenue:-

"It appearing fromour proceedings that the |late
Raj a Jugal Kishore was driven out'  of the country for
acts of rebellion, and upon his being allowed to return
into the conmpany’s dominions, that the |ate President
and Council thought proper to divide the zam ndari of
Chanparun, allotting to Jugal Kishore the districts of
Maj hwa and Sinrown, and to Srikishen Singh and Abdhoot
Singh those of Miihsi and Babra, we direct that the
heirs of the late RajaJugal Kishore and Srikishen
Si ngh and Abdhoot Singh be respectively restored to the
possessi on and nanagemnent of the

above districts (with ‘the exception of such parts
thereof as nmay bel ong to other zam ndars or tal uqdars,
being the proprietors of the(soil, who are to pay their
revenues imrediately to the Collector of the district),
and that the decennial settlenent be concluded with
them agreeably to the General Regulations."

Al the parties were dissatisfied with the above
decision. Bir Kishore Singh who clained to be entitled to
the entire Sirkar Chanparun, however, in obedienceto the
orders of the Governor-General took possession of the two
pergunnahs Maj hwa and Simmown allotted to. himand gave in
his agreements for the settlenent of themand at the sane
time prayed that he mght be put into possession of the
other two pergunnahs also. Srikishen and Abdhoot . also
claimed the entire estate on the ground that Raja  Juga
Ki shore Singh was not a nenber of the fanily and had no
title to the estate as "by the H ndu Shastra the fenale
branch is not entitled to a share of the estate, much | ess
the whole." They accordingly at first refused to give in
their kabulyats for the pergunnahs Mai hsi and Babra; but on
M. Mntgonerie’'s advice they ultimately did so under
protest and were placed in possession of those two
pergunnahs. Separate dow settlenents of Governnent revenue
on the mahals in pergunnahs Maj hwa and Sinrown and on those
i n pergunnahs Maihsi and Babra were made with and accepted
by Bir Ki shore Singh and by Sri ki shen and Abdhut
respectively. The Sirkar Chanparun was thus divided de facto
into distinct zamindaris to be held by the grantees at
revenues allotted to each of them separately. Then started
the first phase of judicial proceedings which even now
continue to be devil the estate which Raja Bir Kishore Singh




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 49

acquired pursuant to the orders of Governor-General-in-
Council. On the 6th day of My, 1808, Ganga Prasad Si ngh
the eldest son of Raja Srikishen Singh, who had died by
then, instituted a suit in the Zila Court of Saran claimng
upon a plea of title by inheritance to recover fromRaja Bir
Ki shore Singh possession of pergunnahs Maj hwa and Sinr own
and certain salt mahals all of which were fornerly part of
Sirkar Chanparun on the following allegations; that in the
year 1762 wupon due consideration of right to succession as
established in the family, Raja Dhrub Singh had made over
while he was still alive the rajgy of the Sirkar of
Chanparun to his father, Raja Srikishen Singh, son of Prith
Singh and at the sane tine executed in his favour a deed of
conveyance of the rajgy and the nilkeut of the estate
conprising the whole of the Sirkar aforesaid and gave him
entry into the zamindari. He further alleged that when in
the year 1763 the  British Governnent was established, the
| ands conprised in the said Sirkar were attached but that
Raja Srikishen Singh continued to receive the nalikana and
ot her rights annexed to
8
the zanmindari upto 1770 and that in the follow ng year, the
settlenent of the whole Sirkar was nade with himand from
the year 1772 to 1790 although the business of the Sirkar
was conducted by the Am ns and Mot ahdars appointed for the
purpose and Comm ssioner appointed tenporarily for the
collection of the revenue and at other times, his father
Raja Srikishen received the malikana. He then proceeded to
state the manner in  which, wupon the formation of the
decenni al settlenment in 1790, Raja Srikishenwas deprived of
the possession of the pergunnahs which he clainmed to recover
and alleged certain fraudul ent practices whereby possession
had been obtained by Raja Bir Kishore Singh. The suit was
transferred fromthe Zillah Court of Saran to the Provincia
Court of Patna. The suit was contested by Raja Bir Kishore
Singh. In the course of the witten statenent, his counse
inter alia pleaded:-
"The whol e of the above statenent of plaintiff is

both fal se and fraudul ent for the real fact is that the

Maj hwa, Sinrown, Mihsi and Babra pergunnahs  formng

the Chanparun Sirkar were the rajgy, the zamndary, and

the mlkeut of Raja Dhrub Singh, an ancestor of ny
client and the said Raja held the sole possession of
themwi thout foreign interference or participation. It
is necessary to state that he had no son born to him
but Raja Jugal Kishore Singh, the father of ny client
was his grandson and the issue of a daughter he had by
his senior Rani, Raja Dhrub Singh aforesaid having
adopted Raja Jugal Kishore Singh, the father of ny
client, at the time of his birth, conducted the
ceremonies of his adoption and marriage in‘the usua
manner, and having after wards given himthe tilak he
established him upon the rajgy of the whole of the

Chanparun Sirkar".

The Provincial Court dismssed the suit by its judgnent
dat ed Decenber 29, 1812 solely on the ground of limtation
whereupon Raja Dindayal Singh (the |egal representative of
the original plaintiff, Raja Ganga Prasad Singh, who died in
the meanwhile) filed an appeal before the Sadar D wan
Adal at during the pendency of which Raja Bir Kishore Singh
died (in 1816) and was succeeded by his elder son, Raja
Anand Ki shore Singh. The appeal was dismssed on July 9,
1817. In its elaborate judgnment, the Sadar Diwani Adal at
rejected the case of the plaintiff in that suit relating to
the conveyance of the rajgy by Raja Dhrub Singh in favour of
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Raja Srikishen Singh holding that the docunent relied upon
was a forgery. The above decision of the Sadar D wani Adal at
was affirnmed by the Judicial Commttee of the Privy Counci
in Rajah Dundial Singh & O's. v. Rajah Anand

9

Ki shore Singh(1) by its judgnment dated Decenber 5 and 7,
1837. The Judicial Commttee affirned the judgnent of the
courts below on the sole ground of limtation

Raj a Anand Kishore Singh continued on the Gaddi and in
1837, the hereditary title of Mharaja Bahadur was conferred
upon him Upon his death in 1838, w thout any issue, he was
succeeded by his younger brother, Maharaja Bahadur Nawa
Ki shore Singh. Maharaja Bahadur Nawal Ki shore Singh had two
sons, Rajendra Kishore Singh and Mahendra Ki shore Singh and
upon his death in the year 1855, Mharaja Bahadur Rajendra
Ki shore Singh succeeded to the estate. WMharaja Bahadur
Raj endra Ki shore Singh died in 1883 and his brother Mhendra
Ki shore Singh having pre-deceased him he was succeeded by
Mahar aj a 'Bahadur Harendra Kishore Singh who as stated
earlier was the last nale holder of the estate and died
i ssuel ess-on_March 26, 1893 | eaving behind himtwo w dows,
Mahar ani Sheo Ratna Kuer and Maharani Janki Kuer. So great
was the esteemin which Maharaja Harendra Ki shore Singh was
held by the Government that the Lt. Governor of Bengal came
to Bettiah personally to offer his condol ence. The occasion
was used by Raja  Deoki Nandan Singh (one of the great
grandsons of Raja Srikishen Singh) to put forward his claim
to the Bettiah Raj. On April 11, 1893, he presented a
nmenorial to the Lt. Governor clainming that the late Mbharaja
was his "Gotra Sapinda". In the menorial, he stated thus:

"Raja Dhrub Si ngh™ had no issue. - Therefore,
according to the provisions of the H ndu Law he
converted his daughter’s son Jugal Kishore Singh who
bel onged to the Gautam Gotra to Kashyap Gotra and then
adopting him as his son appointed him to be his
successor. The Maharaja Bahadur was in the 5th |inea
descent from Jugal Kishore Singh, the petitioner is in
the 4th lineal descent fromRaja Srikishen Singh.. That
under the provisions of Kulachar law Your Honour’s
hunbl e petitioner is the |legal heir and successor of
the deceased Maharaja and.. fully capable of managing
the Raj."

A reading of the above extract of the nmenorial shows
that the case put forward by Raja Deoki Nandan Singh was
directly contrary to the case put forward by his predecessor
in the suit of 1808. Wiereas in the wearlier suit, his
predecessor had pleaded that Raja Jugal Kishore Singh was
the daughter’s son of Raja Dhrub Singh and was  not,
therefore a nenber of the famly of Raja Dhrub Singh, Raja
Bir Kishore Singh had pl eaded that Raja Jugal Kishore Singh
havi ng been adopted by

10
Raja Dhrub Singh was a nmenber of the famly of Raja Dhrub
Singh. In the above said nmenorial, it was pleaded by the

successor of the plaintiff in the suit of 1808 that Raja
Jugal Kishore Singh who belonged to Gautam Gotra had been
adopted by Raja Dhrub Singh who belonged to Kashyap CGotra
and had been appointed by himas his successor

On the death of Maharaja Harendra Kishore Singh, the
estate came into the possession of his senior w dow,
Maharani Sheo Ratna Kuer. Wthin about two years fromthe
date of the death of Maharaja Harendra Ki shore Singh, a suit
was instituted in Title Suit No. 139 of 1895 on the file of
t he Subordinate Judge of Tirhoot by Ram Nandan Singh, fifth
in descent from Raja Ganga Prasad Singh (who was the
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plaintiff in the suit of 1808) agai nst Maharani Sheo Ratna
Kuer claimng the estate of Raja Harendra Ki shore Singh. The
main pleas raised by him in the suit were that the
succession to the Bettiah Raj was governed by the custom of
mal e |inear prinmogeniture; that fenales were excluded from
succeeding to the Raj; that Raja Jugal Kishore Singh had
been adopted by Raja Dhrub Singh as his son and that he
bei ng an agnate was entitled to the possession of the estate
of Maharaja Harendra Kishore Singh. Another suit viz. Title
Suit No. 108 of 1896 was filed by Grja Nandan Si ngh whose
father Deo Nandan Singh had submitted the nenorial to the
Lt. CGovernor of Bengal on April 11, 1893. This G rja Nandan
Singh was fourth in descent from Doostdaman Singh, a younger
brother of Raja Ganga Prasad Singh and while supporting the
stand of the plaintiff, Ram Nandan Singh in the Title Suit
No. 139 of 1895 on the point of Raja Jugal Kishore’'s
adoption by Raja Dhrub ~Singh and exclusion of fermales from
succession to the Raj, he pleaded that he was entitled to
succeed to the Raj by the rule of propinquity, as all the
branches of = the famly were joint in status, there being no
customof - _nmale linear prinogeniture as put forward in the
suit of Ram Nandan Singh i.e. in the Title Suit No. 139 of
1895.

Both the suits were contested by " Mharani Sheo Ratna
Kuer. During the pendency of the two suits, she died and
Mahar ani Janki Kuer, the second w dow of Maharaja Harendra
Ki shore Singh was brought on record as the defendant in both
the suits.

Title Suit No. 139 of 1895 was decreed by the tria
Court but on appeal by Mharani “Janki Kuer, the said decree
was set aside and the suit was dism ssed by the H gh Court
of Judicature at Fort WIliamin Bengal by its  judgnent
dated April 14, 1889. Against the decree of the H gh Court,
Ram Nandan Singh filed an appeal before the Privy Council
The Privy Council affirmed the decree of the Hi gh Court in
Ram Nandan Si ngh v. Janki Kuer(1l) The Privy
11
Council held that the two pergunnahs WMjhwa and Sinrown
whi ch were granted pursuant to the orders of Lord Cornwallis
to Raja Bir Kishore Singh becane the separate property of
Raja Bir Kishore Singh free from any coparcenery right of
successi on of the branches of the famly then represented by
Sri ki shen and Abdhoot. They held that fromthe letter of
Lord Cornwalis dated Septenber 22, 1790 extracted above, it
was clear that Raja Jugal Kishore Singh had been driven out
fromthe country for the acts of rebellion and that the
CGovernment was at liberty to divide the Sirkar into two
portions and to grant one portion to Raja Bir Kishore Singh
and another portion to Srikishen and Abdhoot @ in direct
exerci se of sovereign authority. It further held that the
grants so made by the CGovernnent proceeded fromgrace and
favour alone. It was further held that the estate which was
granted in favour of Raja Bir Kishore Singh became his
separate and self-acquired property though wth all the
incidents of the family tenure of the old estate as an
inmpartible Raj Consequently, the plaintiff was not entitled
toclaim it on the basis of the custom of nmale |I|inear
prinmogeniture. The Privy Council also held that there was no
i nconsi stency between a custom of inpartibility and the
rights of females to inherit and therefore, Maharani Sheo
Rat na Kuer and after her Mharani Janki Kuer coul d succeed
to the estate of their husband, Maharaja Harendra Ki shore
Singh and remain in possession thereof. The Privy Council
however, declined to decide the question whether Raja Juga
Ki shore Singh had been adopted by his nmaternal grandfather
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Raja Dhrub Singh or becane his son and a nmenber of his

famly by sonme customary node of affiliation i.e. as Putrika

Putra and | eft the question open in the followi ng terns:-
"There remains only the issue whether Raja Juga

Ki shore was adopted by his maternal grandfather Raja
Dhrub Singh, or becane his son and a nenber of his
famly by sone customary node of affiliation. The
determ nation of this issue against the appellant would
be fatal to his case, because in that case he woul d not
be able to prove that he was of the sanme famly as the
late Sir Harendra. The |earned judges have not found it
necessary for the decision of the present case to
decide this issue, ‘and their Lordships agree with them
inthinking that it is the better course not to do so,
because the sanme issue nay hereafter arise for decision
between different parties."

The other suit i.e: Title Suit No. 108 of 1896 which
was filed by Grja Nandan Singh was dism ssed by the tria
court and / the appeal filed by himbefore the H gh Court of
Judi cature at Fort WIlliam in Bengal (Calcutta) was also
di sm ssed -on April 14, 1889, the same day on which the Hi gh
Court had di sposed of the appeal in the other suit.

12

A few vyears |later, ~one Bishun Prakash Narain Singh
fifth in descent from Abdhoot Singh also filed a suit in
Title Suit No. 34 of 1905 in the court of the Subordinate
Judge of Chapra, claining title to the estate of Mharaja
Harendra Ki shore Siingh on the footing that his branch of the
famly was joint in status with -Maharaja Harendra Ki shore
Singh and so he was entitled to succeed to himunder the
rul es of survivorship. That suit failed in all the courts
including the Privy Council whose judgnent is reported in
Raj kumar Babu Bi shun Prakash Maraai n Si ngh-v. Mharani Janki
Kuer & Os.(1) The geneal ogy of the family relied onin the
above suit which is found at page 858 in 24 Cal. W N. is
given below to facilitate the under st andi ng of the
rel ati onshi p anongst the parties:-

Raa Ugrasen Singh (died 1659)
|

Raja Gaj Singh (died 1694)
|

| | |
Raj a Dal eep Si ngh Pirthi Singh Satrajit Singh

(died 1715) (dead) (dead)
| | |
| | Bi shun Prakash
Raj a Dhrub Si ngh Sri ki shen Si ngh Nar ayan Si ngh
(died 1762) (dead) (Plaintiff)

| | (Fifth in descent
| | fromSatrajit

| | Si ngh)
Daughter’s son = -----mmmm oo
(Putrika Putra) | |
Raj a Jugal Kishore Ram Nandan G rja Nandan
Si ngh (died 1785) Si ngh Si ngh
| ( Def endant ( Def endant
| No. 2) No. 3)
Raj a Jugal Kishore (Fifth in (Fourth in
Si ngh (di ed 1816) descent from descent from
| Sri ki shen Si ngh) Sri ki shen Si ngh)

Mahar aj a Anand Mahar aj a Nawa
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Ki shore Si ngh Ki shore Si ngh
(died 1838) (di ed 1855)
|
| |
Mahar aj a Raj endra Mahendr a
Ki shore Si ngh Ki shore Si ngh
(died 1883) (died before his

| br ot her)
|

Maharaja Sir Harendra

Ki shore Si ngh, who died

childl ess on 26th March

1893,
| eavi ng
(1) Rani Sheor at an-Koer
di ed

(2) RaniJanki~ Koer
Def endant No. 1

13

It should be mentioned here that in none of the suits-
Title Suit No. 139 of 1895, Title Suit No. 108 of 1896 and
Title Suit No. 34 of 1905 referred to above, the question
whet her Raja Jugal Kishore Singh had becone a nenber of the
famly of Raja Dhrub “Singh either by virtue of adoption or
as Putrika Putra (appoi nted daughter’s son) was deci ded even
though the plaintiff in each of the above suits had raised
such a plea

As rmentioned earlier after Mahar ani/ Janki Kuer
succeeded to the estate of Mharaja Harendra Kishore Singh
on the death of Mharani Sheo Rat na Kuer, the managenent of
the estate was taken over by the Court of Wards, Bihar in
1897, a declaration being nade that Maharani Janki Kuer was
i nconmpetent to manage the estate. Since the properties of
the estate were spread over both in the State of Bihar and
inthe State of Uttar Pradesh, the Bi har properties came to
be managed by the Court of Wards, ‘Bihar while those /in Utar
Pradesh were being managed by the State of Uttar Pradesh
t hrough the Coll ector of Gorakhpur. Mharani Janki Kuer took
up her residence at Allahabad where she eventually died
childless and intestate on Novenber 27, 1954. Shortly after
her death on Decenber 6, 1954, the State of Bi har made an
application before the Board of Revenue, Bihar praying that
the estate of Maharaja Harendra Ki shore Singh which was held
by Maharani Janki Kuer as a linmited heir and nmanaged by the
Court of Wards and the CGovernnent of Utar Pradesh, as
stated above shoul d be rel eased fromthe managenment of Court
of Wards and handed over to the Bihar State Government since
the State of Bihar had becone entitled to the estate by
virtue of the rule of escheat, as there was no heir of the
last male holder who could lay claim to it. Upon this
application, the Board of Revenue directed the issue of a
Notification which was published in the Oficial Gazette
calling upon interested parties to prefer their clains, if
any, to the properties conprised in the estate. |In pursuance
of this Notification about one dozen persons cane forward,
sone of whomclained to be entitled to the stridhana and
personal properties of late Maharani, such as cash,
jewel lery etc.; some others claimed to be entitled to
mai nt enance all owance out of the estate while sonme others
clainmed the entire estate on the footing that the title to
the estate had passed to them by succession which opened
upon the death of Mharani Janki Kuer. Anpngst the persons
who thus clained title to the estate, mention nmay be nade of
Bhagwati Prasad Singh of village Baraini, in the District of
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Mrzapur (Uttar Pradesh) and Suresh Nandan Singh of Sheohar
The Board of Revenue, however, declined to release the
estate in favour of any of the claimnts and on January 18,
1955 passed an order to the effect that the Court of Wards
woul d retain

14

charge of the properties conprised in the estate until the
dispute as to its succession was determ ned by a conpetent
civil court. Thereafter one Ram Bux Singh instituted a suit
being Title Suit No. 3 of 1955 on the file of the Cvi
Judge at Varanasi claimng title to the estate. That suit
was, however, allowed to be withdrawn with the perm ssion of
the court.

Subsequently cane to be instituted Title Suit No. 44 of
1955 on the file of the Subordi nate Judge at Patna by Suresh
Nandan Singh. On his  death, his son, Davendra Nandan Singh
and his w dow Ram~ Surat Kuer -~ were brought on record as
plaintiffs. That suit was dismssed alongwith two other
suits with which alone we are concerned in these appeals
reference_to which wll be nade hereafter. Since the
plaintiffs in the above suit were -also defendants in the
said two other suits, the plaintiffs therein filed three
First Appeals Nos. 169, 170 and 171 of 1966 before the High
Court of Patna against the decrees passed in the three
suits. All the aforesaid three appeals were dismssed for
non- prosecution by the Hgh Court. We  are, therefore, not
concerned with the claim of the plaintiffs-in that suit in
these appeal s.

The two ot her suits that were filed were Title Suit No.
25 of 1958 and Title Suit No. 5 of 1961. Title Suit No. 25
of 1958 was filed by Anbika Prasad Singh and others claimng
the estate on the basis that Raja Jugal Kishore Singh
succeeded to the gaddi of Sirkar Chanparun as the adopted
and affiliated son and successor of Raja Dhrub Singh and not
as his daughter’s son as alleged -subsequently by some
others; that the |l ast male holder of the estate was Maharaja
Har endra Ki shore Singh, the great | grandson of the said Raja
Jugal Kishore Singh and that plaintiff No. 1 in'the suit,
Anbi ka Prasad Singh being nearest in degree  anong the
reversioners to the last nmale holder to Maharaja Harendra
Ki shore Singh as the descendent of Satrajit Singh, the ful
brother of Raja Dalip Singh was the legal heir to the estate
in question. It was pleaded that plaintiffs Nos. 2 and 4 to
8 and 10 to 13 being next in degree to the plaintiff No. 1
and plaintiff No. 14 being the wife of plaintiff No. 7 and
plaintiff No. 9 being the nother of plaintiffs Nos. 10 to 13
had also joined the suit in order to avoid multiplicity of
suits and conflict of interest. It was also  alleged that
there was an agreenent anongst sone of the plaintiffs
entered into on Septenber 22, 1955 to claim the estate
jointly and that subsequently the said agreenent had been
repudi ated and a fresh fanmily arrangenent had been entered
into by the plaintiffs which was bonafide settling ‘their
clains to the estate. Under the said famly arrangement, it
had been agreed that the estate in the event of their
succeeding in the suit should be distributed anongst
15
themin accordance with the terns contained therein. They
clained that in any event, the plaintiffs in the said suit
al one were entitled to the estate and no ot hers.

The next suit with which we are concerned in these
appeals is Title Suit No. 5 of 1961 which was filed by Radha
Krishna Singh and others. The case of the plaintiffs in this
suit was that Raja Dhrub Singh died | eaving behind himtwo
daughters viz. Benga Babui and Chinga Babui; that Benga
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Babui was married to Babu Raghunath Singh of Gautam Gotra
who was by caste a Bhumihar; that Raja Dhrub Singh had
beconme separated fromhis other agnatic relations, nanely
the heirs of Prithvi Singh of village Sheohar and Satrajit
Singh of village Madhubani; that on his death which took
place in 1762, Raja Jugal Kishore Singh succeeded himas his
daughter’s son and that plaintiffs 1 to 8, sons of Bhagwati
Prasad Singh who belonged to the fam |y of Raghunath Singh
were the nearest heirs of the last nmale holder, Mbharaja
Harendra Ki shore Singh. In substance, their case was that
Raj a Jugal Kishore Singh who succeeded to the estate of Raja
Dhrub Singh continued to be a nmenber of his natural father’s
famly and had not becone either by adoption or by
affiliation a nenber of the famly of Raja Dhrub Singh. It
was further alleged that plaintiffs 1 to 8 were nmen of poor
nmeans and could not ~arrange for noney to fight out the
l[itigation and they, therefore, had conveyed one-half of
their right in the suit estate under a registered sale deed
dat ed Decenber 12, 1958 in favour of plaintiffs 9 to 15. In
view of . the said deed, according to the plaintiffs in the
said suit, plaintiffs 1 to 8 were entitled to one-half of
the estate and the other half belonged to plaintiffs 9 to
15. On the above basis, Title Suit No. 5 of 1961 was fil ed
by the plaintiffs therein for a declaration of their title.
The plaintiffs in/Title Suit No. 44 of 1955 were inpl eaded
as defendants in Title Suit No. 25 of 1958 and Title Suit
No. 5 of 1961. The plaintiffs in Title Suit No. 25 of 1958
were inpl eaded as defendants in the other suits. Simlarly
the plaintiffs in Title Suit. No. 5 of 1961 were inpl eaded
as defendants in the two other  suits. The  State of Bihar
which had preferred its claimon the basis of the rule of
escheat was al so i npl eaded as defendant in each of the three
suits. The defendants in each of the suits other than the
State of Bihar denied the claim of the plaintiffs in that
suit. The State of Bihar pleaded in all the three suits that
none of the plaintiffs was an heir of the |last male hol der
The Additional Subordinate Judge, Patna who tried all the
three suits together disnmissed all of themby his judgnment
dated February 15, 1966. The principal issues which arose
for decision before the trial court were:

(1) Was Raj a Jugal Kishore Singh the Putrika-Putra of

Raja Dhrub Si ngh by appoi nted  daughter  and
affiliated as such as
16
alleged by the plaintiffs in Title Suit No. 44 of
1955 and Title Suit No. 25 of 1958?
(2) WAs succession to Bettiah Estate governed by the
Mthila or the Benares School of Hi ndu Law?

(3) Was the Bettiah Estate self-acquired or the joint

property of Raja Jugal Kishore Singh?

(4) Was the succession to the Bettiah estate governed

by the rule of prinopgeniture?

(5) VWet her any of the plaintiffs was the heir of the

| ast mal e hol der; and

(6) Has the Bettiah estate vested in the State  of

Bi har by escheat?

At the conclusion of the trial, the trial court held
that the customof taking a son as Putrika-Putra had becone
obsolete by the time Raja Dhrub Singh was alleged to have
taken Raja Jugal Kishore Singh as the Putrika-Putra and,
therefore, Raja Jugal Kishore Singh was not the Putrika-
putra of Raja Dhrub Singh; that the succession to the estate
of Maharaja Harendra Kishore Singh was governed by the
Benares School of Hindu law, that the estate having been
acquired by force of arms was the self-acquired property of
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Raj a Jugal Kishore Singh; that the succession of the Bettiah
estate was not governed by the rule of prinogeniture; that
inview of the finding that Raja Jugal Kishore Singh was
nei ther putrika-putra nor was he affiliated to of famly of
Raja Dhrub Singh by adoption in any form the plaintiffs in
Title Suit No. 25 of 1958 and Title Suit No. 44 of 1955
could not claimto be the heirs of the last male hol der
that the plaintiffs in Title Suit No. 5 of 1961 had not
established that they were the reversioners to the estate
and as none of the plaintiffs in the three suits had
established that they were entitled to the estate it had
vested in the State of Bihar by virtue of the rule of
escheat .

It is already stated that the three First Appeal s Nos.
169 to 171 of 1966 filed on the file of the Hi gh Court by
the plaintiffs in Title Suit No. 44 of 1955 were disnissed
for non-prosecution. Aggrieved by the decree of the tria
court, the plaintiffsin Title Suit No. 25 of 1958 filed
First Appeals  Nos. 130, 131 and 134 of 1966 on the file of
the Hi gh Court of Patna and the plaintiffs in Title Suit No.
5 of 1961 filed First Appeals Nos. 85, 86 and 87 of 1966 on
the file of the said Court. The above said six appeals were
heard by a Bench of three|earned Judges of the H gh Court
viz. G N Prasad, ~ J., ‘A N Mikherji; J. and Madan Mhan
Prasad, J., G N. /Prasad, J. held that the custom of taking
a son as Putrika-Putra had beconme obsolete by the tinme Raja
Dhrub Singh was alleged to have taken Raja Jugal Kishore
Singh as putrika-putra and so Raja Jugal Kishore Singh had
17
not becone a nenber of the famly of Raja Dhrub Singh and
that the plaintiffs in Title Suit No. 25 of 1958 had not
therefore established their claim to the estate. He agreed
with the finding of A N Mikherji, J. that the plaintiffs
in Title Suit No. 5 of 1961 had established their title to
the estate. A N Mikherji, J.held that the plaintiffs in
Title Suit No. 5 of 1961 were entitled to succeed in their
action and agreed with the finding of G N Prasad, J. that
Raja Jugal Kishore Singh had not  becone a nenber of the
famly of Raja Dhrub Singh either as a putrika-putra or by
adoption for the reasons given by G N Prasad, J. Madan
Mohan Prasad, J. agreed wth the opinions of G~ N Prasad
and A N Mikherji, JJ. that the institution of putrika-
putra had becone obsolete during the life-tine of Raja Dhrub
Singh and that Raja Jugal Kishore Singh had not been taken
as putrika-putra or in adoption by Raja Dhrub~ Singh. He
however, did not agree w th the opinion expressed by A N
Mukherji, J. which had the concurrence of G N _Prasad. J.
that the plaintiffs in Title Suit No. 5 of 1961 had
established that the plaintiffs 1 to 8 in Title Suit No. 5
of 1961 were the nearest reversioners entitled to the
estate. In view of the aforesaid opinions, the appeals filed
by the plaintiffs in Title Suit No. 25 of 1958 were
di smssed since all the three Judges were unaninmously of
opi nion that Raja Jugal Kishore Singh had not beconme a
menber of the famly of Raja Dhrub Singh either as putrika-
putra or by adoption and all the appeals filed by the
plaintiffs in Title Suit No. 5 of 1961 were allowed. In the
result, Title Suit No. 5 of 1961 was decreed as prayed for
Consequently the claimof the State of Bi har was negatived.
Aggri eved by the decree passed in the six appeals referred
to above, the plaintiffs in Title Suit No. 25 of 1958
applied to the Hi gh Court for the issue of a certificate to
prefer appeals to this Court. The State of Bihar also made a
simlar application. It should be nentioned here that in the
course of the hearing of the appeals before the H gh Court,
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one of the contentions wurged by the parties other than the
plaintiffs in Title Suit No. 25 of 1958 was that the
decision of the Privy Council in Ghanta Chinna Ramasubbayya
& Anr. v. Mparthi Chenchuramayya, Mnor & Os.(1) was
bi nding on the courts in India and that it was not open to
the plaintiffs in Title Suit No. 25 of 1958 to urge that
Raja Dhrub Singh could take Raja Jugal Kishore Singh as
putrika-putra. G N Prasad, J. with whom A N Mikherji, J.
agreed had held relying on the above decision of the Privy
Council that the institution of putrika-putra had becone
obsol ete during the relevant period. It was contended by the
plaintiffs in Title Suit No. 25 of 1958 that the decision of
the Privy Council in Ghanta Chi nna Ranmasubbayya & Anr. v.

18

Mopart hi  Chenchuramayya, Mnor & Os. (supra) was not
bi nding on Indian courts after India became a Republic. The
Di vi si on Bench which heard the applications for the issue of
certificates being of opinion that the case of the
plaintiffs in Title Suit No. 25 of 1958 involved a
substanti'al question of lawas to the interpretation of the
Constitution viz. whether the decision of the Privy Counci
in Chanta Chi nna Ramasubbayya & Anr. V. Mopart h
Chenchuranayya, Mnors & O's.(supra) was binding on the
Indian Courts after India becane a Republic issued a
certificate in favour of the plaintiffs in Title Suit No. 25
of 1958 under Article 132(1) of the Constitution. On the
applications filed by the State of ~Bihar, the Hi gh Court
issued a certificate under Article 133 of the Constitution
certifying that the case involved substantial questions of
| aw of general inportance which in the opinion of the H gh
Court needed to be decided by the Supreme Court. On the
basis of the above certificates, plaintiffs in Title Suit
No. 25 of 1958 filed Civil Appeals Nos. 114-119 of 1976 and
the State of Bihar filed Cvil Appeals Nos. 494-496 of 1975.
After the above appeals were filed the respondents in G vi
Appeal s Nos. 114-119 of 1976 who had succeeded in the High
Court filed a petition beforethis Court to revoke the
certificate issued by the H gh Court under Article 132(1) of
the Constitution. Wen the above appeals were taken up for
hearing alongwith the petition for revocation of the
certificate, the appellants in Cvil Appeals Nos. 114-119 of
1976 filed a Special Leave Petition under Article 136 of the
Constitution requesting this Court to grant themleave to
canvass questions ot her than those relating to the
interpretation of the Constitution in support of their case.
W have heard the parties on the above Special Leave
Petition also. As mentioned earlier, we propose to dispose
of by this Judgnment G vil Appeals Nos. 114-119 of 1975 and
the Special Leave Petition referred to above.

At the outset it is to be noted that the appellants in
Civil Appeals Nos. 114-119 of 1975 can succeed only if they
establish that Raja Jugal Kishore Singh had becore the son
of Raja Dhrub Singh in a nanner known to law. In the instant
case even though there was sone amount of anbiguity at some
early stages of these proceedings in the trial court as to
the true case of the appellants, finally they took the
position that Raja Jugal Kishore Singh had beconme the son
(putrika-putra) of Raja Dhrub Singh as the latter had
appoi nted his daughter i.e. the nother of the former as his
putrika for the purpose of begetting a son who would be his
(latter’s) putrika-putra. The State of Bihar and the other
contesting parties clained that the practice of appointing a
daughter to beget a son who would be putrika-putra had
become obsol ete by the time such appointnment was alleged to
19
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have taken place in this case; that even if such a practice
was i n vogue, Raja Dhrub Singh had in fact not nmade any such
appointnent and lastly the appellants who clained on the
above basis were not the nearest reversioners of the |ast
mal e hol der. Fromthe pleadings relevant for the purpose of
these appeal s, three questions arise for consideration:-

(1) Wiether the practice of appointing a daughter as
putrika for begetting a son who would be putrika-
putra was in vogue during the life-tinme of Raja
Dhrub Si ngh?

(2) If the answer to question No. (1) is in the
affirmati ve, whether Raja Dhrub Singh had in fact
appoi nted his ‘daughter (the nother of Raja Juga
Ki shore Singh) as his putrika? and

(3) If the answers to questions Nos. (1) and (2) are
inthe affirmative, whether the appellants were
the nearest reversioners to the last male hol der-
Mahar aja Harendra Kishore Singh, if he had |lived
till"the ~date on which the linmted estate ceased
ie. till the death of Mharani Janki Kuer which
took pl ace on Novenber 27, 19547

Fromthe points formul ated above, it is evident that if
the appellants in these appeals i.e. plaintiffsin Title
Suit No. 25 of 1958 establish that Raja Jugal Kishore Singh
was the putrika-putra of Raja Dhrub Singh, the plaintiffs in
Title Suit No. 5 of 1961 have to fail but if the appellants
fail to establish that fact, they fail irrespective of the
result of the dispute between the plaintiffs.in Title Suit
No. 5 of 1961 and the State off Bihar. It is in these
circunstances, we proposed to dispose of “these and the
connected appeals in two parts.

In order to determ ne whether the practice of taking a
son as putrika-putra was prevalent at the time when Raja
Dhrub Singh is alleged to have taken Raja Jugal | Kishore
Singh as putrika-putra, we have to exam ne the several texts
and practices prevailing in Indiaat the relevant point of
time. According to Yajnaval kya, the sources of H ndu Dharnma
are those enunerated in the following text:-

Shruti snritih sadacharah swasya cha priyanmat manah

samyakasankal paj ah kanmo dhar mmool ni.dang snrittam

(The sources of Dharma are described to be (1) the
Vedas, (2) the Snritis, (3) the practices of good men, (4)
what is acceptable to one’s own soul, and (5) the desire
produced by a virtuous resolves).

Wiile interpreting the Snritis one difficulty which has
to be encountered is the uncertainty about their chronol ogy.
Anot her difficulty felt by nany jurists while interpreting
themis the existence
20
of conflicting texts, sonetines in the same Smiti. This
appears to be on account of the successive changes in the
views of society, which my have taken place over severa
centuries. Very often the prevailing practices and custons
at a given point of time mght be quite different fromthose
obtaining sone centuries before that tinme Maxi ns which have
| ong ceased to correspond with actual life are reproduced in
subsequent treatises, as pointed out by John. D. Mayne,
ei ther wi thout comment or with a non-natural interpretation
"Extinct usages are detailed without a suggestion that they
have beconme extinct froman idea that it is sacrilegious to
omt anything that has once found a place in the Holy Wit..
Anot her inference is also legitinate that while sone Snritis
nodified their rules to provide for |ater usages and altered
conditions of society, other Snritis repeated the previous
rul es whi ch had becone obsolete, side by side with the |ater
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rules. (See Mayne’'s Treatise on 'Hindu | aw and Usage' (1953
Edition) pp 20-21).

Etymol ogically, the word 'putrika neans a daughter
(especially a daughter appointed to raise nale issue to be
adopted by a father who has no sons), and ’'putrika-putra
means a daughter’s son who by agreenent or adopti on becones
the son of her father (Vide Sanskrit-English Dictionary by
Sir M Mnier-WIllians). According to Hemadri, the author of
Chaturvarga Chintamani (13th Century), a 'Putrika-putra can
be of four descriptions. The foll owi ng passage appearing at
page 1046 in Volune Il, Part (4) of the Collection of H ndu
Law Text s- Yaj naval kya-Snriti with the comentaries of the
M takshara etc. (translated by J. R Gharpure) refers to the
four kinds of putrika-putras:

"The putrika-putra  is of four descriptions. (1)

The first is the daughter appointed to be a son. (See

Vi sishtha XVII. 15" Putrikaiveti ) (2) The next is her

son. He is called "the son of an appointed daughter"”,

wi t hout any special contract. He is, how ever, to be

di st'ingui shed fromthe next i.e. the third class. He is

not in the place of a son, but-in the place of a son’'s

son and is a daughter’s son. Accordingly he is
descri bed as a daughter’s son in the text of Sankha and

Li khita: "An appointed daughter is like unto a son, as

Prachetasa has declared: her offspring is termed a son

of an appointed daughter: he offers funeral oblations

to the nmaternal grand-father —and to the paterna
grandsire. There is no difference between a son’s son
and a daughter’s son in respect of benefits conferred."

(3) The third description of a son of an. appointed

daughter is the child born of a daughter who was given

in marriage wth an express stipulation as stated by

Vasi sht ha
21

XVI1.17. He appertains to his maternal grandfather as

an adopted son. (4) The fourth is a child born of a

daughter who was given in marriage with a stipulation

inthis form"the child who shall be born of her, shal
performthe obsequies of both." He belongs as a'son to
both grandfathers. But in the case where she was in

t hought selected for an appointed daughter, she is so

wi thout a conpact, and nerely by an act of the m nd

(Manu Ch. I X 127 and 136), Hemadri quoted in

Col ebr ocke. "

It is well known that in the ancient Hindu |law, the
right of a person to inherit the property of  another
depended principally on his right to offer pinda and udaka
oblations to the other. The first person who was so entitled
was the son. As tine passed the concept of 'sonship was
nodi fied and by the tinme of Manu thirteen kinds of sons were
known-aurasa son who was begotten on a |legally wedded wife
and twelve others who were known as secondary sons (putra
prat hini dhis) and Manu omits any reference to putrika-putra
as such al though in another place he observes :

Aput r oanen vi dhi na sutang kurvit putrikam

Yadpat yam Bhavedasyah Sanepoot hro bhavedith

(He who has no son may nmake his daughter in the
foll owi ng manner an appoi nted daughter (Putrika saying to
her husband) ‘the nmale child born of her shall be my son’).

Anot her readi ng of the sanme sl oka gives the second part
of the above sloka as ‘ yadupat haya bhavadast haya
t hannmast hat hu sadhukar ma’ (The (male) child born of her
shall performny funeral rites).

Yat hai vat hma t hat ha put hrah put hren duhit hasma

Thasyamat mani t hi sht hant hyam kat hmanyo dhananghar et h
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Manu | X 130

(A son is even as one’'s self, a daughter is equal to a
son, how can another (heir) take the estate while (such
daughter who is) one’'s self lives).

Yaj naval kya says that twelve sons including the
legitimate son who is procreated on the lawfully wedded wife
were recognized by law. O them it is said, the legitimte
son is considered to be the primary son and others as
secondary sons. The relevant text reads thus:

Aur sodhar mmapat ni j a stat sanah putri kasut ah

Kshetraj ah kshetra jatastu sagotrerentaren wa

gri he prachanna uttpanno goodhjastu sutah snritah

kani n kanyakaj at o matanmah sut omat ah
22

Akshat ayang kshat ayanba j aat ah paunar bhavah sut ah

Dadyanmata pita wa yang sa putro dattako bhaweta

Kritashcha tabhyang veekritah kritrimh syataswa-

yangkri t ah

dattatma tu swayang Datto garbevi nah sahodhaj ah

Ut asristho grahyate yastu sopi vi dhho bhawet sut ah

The above text is translated by S. S. Setlur in his
book entitled ‘A conplete Collection of H ndu | aw Books on
I nheritance’ thus :-

"The legitimate son is one procreated on the
| awful wedded’ wife. Equal to him /is the son of an
appoi nt ed daughter. The son of the wife is one begotten
on a wife by a sagotra of her husband, or by sone ot her
relative. One, 'secretly produced in the house, is son
of hidden origin. A damsel”s child is one born of an
unmarried womman @ -he is considered as son of his
mat ernal grandsire. A child, begotten on a worman whose
first marriage had not been consummated, or on one who
had been deflowered before marriage, is called the son
of a twice-married woman. He whom his father or his
not her gives for adoption shall be considered as a son
given. A son bought is one who was sold by his father
and nother. A son nmade is one adopted by a man hinself.
One, who gives hinself, is self given. A child
accepted, while yet in the wonb, is one received with a
bride. He who is taken for. adoption having been
forsaken by his parents, is a deserted son."

“Aurasa’ is the son procreated by a man hinself on his
wife married according to sacranental forns prescribed by

Sastra. ‘Putrikaputra’ is the son of an appoi nted daughter.
‘Kshetraja’ is the son begotten on the wife of a person by
anot her person-sagotra or any other. ‘Qudhaja is the son

secretly born in a man’s house when it is not certain who
the father is. ‘Kanina is the son born on an unmarried girl
in her father’'s house before her narriage. ‘Paunarbhava is
the son of a twice narried wonan. ‘Dattaka’ is the son/ given
by his father or nother. ‘Krita is the son bought fromhis
father and nother or fromeither of them ‘Kritrima' is the
son made (adopted) by a person hinself with the consent of
the adoptee only. ‘Svayandatta’ is a person who gives
hinself to a man as his son. ‘Sahodhaja is the son born of
a wonan who was pregnhant at the tine of his narriage.
‘Apavi dha’ is a person who is received by another as his son
after he has been abandoned by his parents or either of
them There is one other kind of son called ‘N shada’ who is
the son of a Brahmin by a Sudra who is not referred to in
the above quoted text of Yajnavlkya. Wiile commenting on the
above text, Vijnanesvara explains ‘putrika-

23

putra’ in the Mtakshara (conmposed between 1070-1100 A D.)
as follows : -
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Tat asanmah putri kasut ah t at samah aur asasanmah
putri kayah sutah ataevoursasanah, yathah vashi sthah
abhratri kang pradasyam t ubhyang kanyamal angkrit am
asyang yo jayate putrah sah ne putro bhawedititee athwa
putrikaiv sut ah putri kasut ah sopyour sasanaev
pi travayavananmal patwata matravayavanang bahul yachha,
Yat has vashi shthah tritiyah putrah putrikaivetyarthah
(The son of an appointed daughter (putrika-putra) is

equal to him that is equal to the legitimte son. The term
signifies'son of a daughter’. Accordingly he is equal to the
legitimate son as described by Vasishtha: "This damsel, who
has no brother, | wll give unto thee, decked wth
ornanents: the son who may be born of her shall be ny son."”;
O that termmay signify a daughter becom ng by specia

appoi ntnent a son. Still sheis only simlar to a legitimte
son; for she derives mnore from the nother than from the
father. Accordingly she’is nmentioned by Vasishtha as a son,
but as ~third inrank.” "The appointed daughter is considered
to be the third class of sons.") (Vide S. S. Setlur on ‘A
conpl ete collection of H ndu Law Books on |Inheritance p

30).

Proceedi ng further Vi jnanesvara conments on t he

foll owi ng text of Yajnaval kya :

Pi nddonshahar shchekshang poor vabhawe parah parah
Anmong these, /thenext in order is heir and presents

funeral oblations on failure of the preceding) as under :-

At ekshang poor vokt anang putranang poorvasya

poor vasyabhawe ‘uttrah pi ndadhah shradhdong shaharo

vedi t avyaah

(O these twel ve sons abovenentioned, on failure of the
first, respectively, the next in order, as enunerated, nust
be considered to be the giver of the  funeral oblation or
performer of obsequies, and taker of a share or successor to
the effects.).

Then Vijnanesvara says with reference to what Manu
Smritis has stated about the right of the primary and
secondary sons to succeed to the estate of a person /thus :

“Manu, having promsed two sets of six /sons,
declares the first six to be heirs and ki nsnen; and the
last to be not heirs, but kinsmen-:

"the true legitimate issue, the son of a wife, a son

gi ven, and one nmade by adoption, a son of conceal ed

origin, and
24

one rejected are the six heirs and kinsmen. The son of

an unmarried woman, the son of a pregnhant bride, a son

bought, a son by a twice-married woman, a son self-
given, and a son by a Sudra wonman, are six not heirs
but ki nsnen."

Thereafter he deals with the right of a wonan to
inherit the estate of one, who | eaves no nmale issue. He says
"that sons, principal and secondary, take the heritage, has
been shown. The order of succession anong all on failure of
them is next declared.” And then quotes the follow ng text
of Yaj naval kya : -

Pat ni duhit haraschai va pithrau bhratarastatha

tata suta gotraja bandhuh shi sya sabrahnmachari nah

akshamabhawe poorvasya dhanbhaguttarottarah

swar yat hsya hyaput rasya sarv varnekshwayan vi dhi h

(The wife, and the daughters also, both parents,
brothers likewise, and their sons, gentiles, cognates, a
pupil, and a fellow student: on failure of the first anong
these, the next in order is indeed heir to the estate of one
who departed for heaven |leaving no male issue. This rule
extends to all classes).
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Conmenti ng on the above text, Vijnanesvara says:
Mkhyagaunsut ha dhay grihrantitee ni rupitam

t ekshanbhawe sarwekshang dayadakrana uchyate, poorvokta
dwadash putra yasyang na santi asavaput rah
tashyaput rasya swaryatasya purl okang gat asya ghanbhaka
ghangrahi akshang pat nayadi namanukr ant anang madhye
poorvasya poorvashyabhawe wuttara uttaro ghanbhagiti
sanbandhah

(He, who has no son of any of the twelve descriptions
above-stated is one having ‘no nale issue’. O a nman, thus
| eaving no male progeny, and departing for another world,
the heir, or successor, is that person, ampbng such as have
been here enunerated (the wife and the rest) who is next in
order, on failure of the first mentioned respectively. Such
is the construction of the sentence).

Fromthe foregoing, it is obvious that in the course of
the passages extracted above, Vi j nanesvara was only
commenti ng upon the rel evant text of Yajnaval kya which laid
down the /practice prevalent .in ancient tines. He also
notices that according to Mnu only six of the twelve sons
were entitled to succeed to the estate and the renaining six
were not heirs but Kkinsnen. W have not been shown any
Commentary of Vijnanesvara that at the time when the
M takshara was witten, all the twelve kinds of sons
descri bed by Yajnaval kya were in fact entitled to succeed to
the estate of the deceased and that the wife of the deceased
succeeded to his estate only when none of the
25
twel ve kinds of sons  was existing. Certainly that has not
been the practice for several centuries. In the absence of a
son, grandson or great grandson (aurasa or adopted) the wfe
succeeds to the estate of her husband. The other kinds of
sons including putrika-putra are not-shown to have preceded
the wife.

Baudhayana who bel onged to the Krishna Yajurveda Schoo
and who conposed the Baudhayana Dharma Sutra |ong prior to
the Mtakshara refers to the twelve kinds of sons and
divides them into two classes-one being entitled to share
the inheritance and the other to be nmenbers of the famly
only:

Aur asang putri kaputrang kshetrajang dattkritrimu

goodhhaj ang chapvi dhang cha ri kt habhaj ah prachakchat e

Kani n cha sahodhang cha kritang pounarbhavang tatha

swayangdat ang ni kshadang cha Gotrabhaj ah prachakchte

In regard to this they quote also (the follow ng
verses): -

They call the legitimate son, the son of an appointed
daughter, the son begotten on a wife, the adopted son, the
son nade, the son born secretly, and the son  cast / off,
entitled to share the inheritance.

The spinster’s son, the son taken with a bride, the son
bought, the son of a twice-married wonan, the self-given
son, and the Ni shada-(these) they call rmenbers of (their
father’s famly) (Vide West & Buhler on ‘Hindu Law
I nheritance’ at p. 317).

That some of the secondary sons were not entitled to
succeed accordi ng to Baudhayana nay be noticed here and this
statenment does not agree with the Mtakshara' s Commentary
that all the principal and secondary sons succeed before the
wife. This shows that the statement in the Mtakshara refers
partly to historical facts and partly to existing facts.

Vi shnu Dharmasastra which according to Dr. Jolly
belongs to the third century A D. describes ‘putrika-putra
as follows: -

Put ri kaput rast hrit hayah
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yast wasyaah putrah sa nme putro bhawediti ya pithra

datta sa puthrika

putri kavi dhi naapr ati paditapi bhratrivi hina puthrikaiv

(The third is the son of an appointed daughter. She is
call ed an appointed daughter, who is given away by her
father with the words, ‘The son whom she bears, be mne . A
girl who has no brother is
26
consi dered an appoi nted daughter, though she be not given
away according to the rule of an appointed daughter) (Vide
West & Buhler on ‘H ndu Law I nheritance’ at p. 338).

In this text what needs to be noticed is that a
brot herl ess daughter becones a putrika even if she is not
gi ven according to the prescribed procedure.

Vasi sht ha who according to Dr. Jolly nust have conposed
his Dharnma Sutra several centuries before Christ describes
‘putrika as follows :-

Tritya puthrika, ~ vigyayate, abhratrika pungsah pith-

ri nbhyeti pratichhi nang gachhati putratwanma

Abhrat hri kang pradasyam- tubhyang kanyamal angkritanma

Ashyang yo jayate puthrah sa ne puthro bhawediti

(The third is an -appointed daughter. It is known that
"the girl who has no brother comes back to the mal es of her
own famly, to her father and the rest, returning she
becomes their son/" Here follows the verse to be spoken by
the father when appointing a daughter, "l shall give thee to
the husband, a brotherless dansel, decked -with ornanents;
the son whom she 'may bear, he be ny son." (Vide West &
Buhl er on ‘ H ndu Law lnheritance’ at p. 331).

In the above text  "the girl who has no brother cones
back to the nales of her own famly, to her father and the
rest, returning she becones their son" apparently refers to
the follow ng Shloka in Rig Veda :-

Abhr at ew punsa aeti pratich

Gartarugi v sanye dhnanana

j ayew patya ushat ee suvasa

Uksha hashtreva nirirnite apshah

-Rig Veda, |, Sukta 124. Stanza 7.

(She goes to the West, as (a worman who has) no brot her
(repairs) to her male (relatives), and as one ascending the
hall (of justice) for the recovery of property. (She mounts
inthe sky to claimher lustre) and like a wife desirous to
pl ease her husband, Ushas puts on becomng attire, and
smling as it were, displays her charms).

Apararka or Aparaditya was a king who ruled in the
twelfth century. H's commentary on the Yajnavalkya Snriti is
considered to be of paramount authority and.is referred to
with respect in many of the
27
|ater Digests. After referring to the primary and secondary
sons enunerated by Yaj naval kya, Apararka observes :-

Put hr aprati ni dhi nang nadhye dattakah avang kal i yuge

gr ahyah

At hah aev kal ou ni vart hant ha i tyanuvrittau
shaunkenokt am " dat hour set ar ekshang t hu put hr at hwen
pari grahah " ithee.

(O the different kinds of substitutes for son, only
the Dattaka is valid during the Kaliyuga. Therefore Shaunaka
says: "the acceptance of sons other than Datta and Aurasa"
is prohibited in the Kaliyuga.) (Vide Ghose on 'H ndu Law
Vol. Il at p. 254.)

The verse of Shaunaka quoted by Apararka is found in
the verses on Kalivarjya collected and printed at page 1013
of Vol. Il1l of P. V. Kane's History of Dharmasastra. The
17th verse reads (The acceptance of sons other than datta or
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aurasa) is one of the acts not to be done in Kaliyuga.

W find the following text in 'Parasara Madhava' which
is believed to have been witten by Madhavacharya, the prine
m nister of the Vijayanagara kings in or about the vyear
1350:

Dattavyatiri kt anang gounputrarnang ri kt hbhakt ava

Prati padakani wakyani yugantaravi kshyarn

kal ou yuge tekshang putratwen parigrahrnasya

snrityantare nikshi dhat wat a

" Dattourasetrekshantu puthrathwen parigrahah
devarern sutotpattih wanaprasht hashramagrahah

kal ou yugotw nmana dhar mana varj yanahur mani kshi nah
i thee

(The texts establishing the right to inherit of the
subsidiary sons other than the Dattaka or the adopted son
were applicable in past ages (and have no force now) because
in another Smriti their being taken as sons is prohibited in
the Kali Yuga: "The -acceptance as sons of other than the
Dattaka and Aurasa sons,’ the procreation of a son by N yoga
by the " husband’ s younger brother and adopting the Iife of
the Vanaprastha in old age are prohibited by the wse.)
(Vide Chose on 'Hi ndu Law Vol. Il at p. 626).

The quotation in the above Commentary is stated to be
from Adi tya Purana.

The Smriti Chandri ka of Devannabhatta according to Dr.
Julius Jolly is a remarkabl e book on Hindu Dharnasastra for
its originality and for its early .date. Though follow ng
M takshara on nost points of inmportance, it introduces a
great deal of new matter as well particularly with regard to
the rights of woman over Stridhana, relying upon
28
many Snriti texts not referred to in the Mtakshara. It is
believed that the Snriti Chandrika was witten in the
thirteenth century for the author quotes Apararka ' (12th
century) and he in his turn is quoted by Mtram sra (14th

century).

In the chapter entitled "On partition of wealth
recei ved through secondary fathers", Smriti Chandrika
states:

Awang ni rupi t agour nput-hranang surwekshang
yugant ar e put hr at wen par i gr ah, Kal ou tu
datt akasyai kasya "dattourasetar ekshang tu putratwen
pari gr ahah: itee, Kal er adou dhar magupt yar t hang
nmahat mabhi r dat t akour se tarekshang putratwen parigraha
ni varrnat a, putrika kar anmapyasnadev wakyat kal ou
ni varitana, Dat t our set r at wat put ri kayah, awang cha

kal avour saput r apout hr ayor abhawe dattak aev ~gounputhro

bhawati nanya ityanusandheyana

(The secondary sons thus enunerated had all / been
recogni sed as sons in fornmer ages; but, in the Kali age,
adopted son alone is recognized. By the text: "None-is to be
taken as a son except a son of the body or one who is
adopted."” the Ilearned have, in the early period of the Kal
age, prohibited the recognition of any other son than the
legitimate and the adopted, wth the view of nmaintaining
virtue in the world.

The appoi ntment of a daughter to raise up a son to her
father must also be considered by the same text to be
prohibited in the Kali age, such a son not being either one
of the body or adopted. The conclusion hence is that, in the

Kali age, in default of a legitimte son or grandson, the
adopted son alone and none else is recognised as a
subsidiary son. (Vide Setlur on ’'Hondu Law Books on

I nheritance’ at page 272).
It is no doubt true that in sone earlier decisions to
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which a detailed reference at this stage is not necessary
sone statements found in Snriti Chandrika which were
directly in conflict with the Mtakshara were not accepted
and the Mtakshara was given the preference but still as
observed by Mayne there can, however, be little doubt that
its general authority is fairly high on points on which it
does not come into conflict with the Mtakshara and that it
is a work which is referred to throughout India with great
respect-by N lakantha, Mtram sra and ot hers.

Datt aka- Chandri ka which is a recognised treatise on the
| aw of adoption declares in paragraphs Nos. 8 and 9 of
section 1 thus:

"8. A substitute. Now such is of el even
descriptions, the son of the wife and the rest. Thus
Manu (ordains): "Sages declare

29

these eleven sons (the “son of- the wife and the rest) as
specified to be substitutes for the real legitimte son; for
the sake /of preventing a failure of obsequies." Vrihaspati
also. "O' _the thirteen sons who have been enunerated, by
Manu in their— order, the legitimte son and appointed
daughter are the cause of lineage. As oil is substituted by
the virtuous for liquid butter; so are eleven sons by
adoption substituted for the legitimte son and appointed
daughter."

9. O these however in the present age, all are not
recogni sed. For a text recites:-"Sons of many descriptions
who were made by ‘ancient saints cannot now be adopted by
nmen, -by reason of their deficiency of power;"™ and agai nst
those other than the son given, being substitutes, there is
a prohibition in a passage of | aw wherei n after havi ng been
prom sed, - "The adoption, as sons of ~those other than the
legitimate son and son given,"-it _is subjoined,- " "These
rul es sages pronounce to be avoided in the Kali age."

(See 'Hindu Law Books’ edited by Witley-Stokes in 1865 at
page 630).

Dattaka M nmansa witten by Nanda Pandita between 1595-1630
st ates.

"64. "Sons of nany descriptions who were made by
anci ent saints cannot now be adopted by nen by reason
of their deficiency of power etc.", on account of this
text of Vrihaspathi and because, in this passage
("There is no adoption, as sons, of those other than
the son given and the legitimte son etc.") other sons,
are forbidden by Saunaka, in the Kali or present age,
amongst the sons however (who have been nentioned) the
son given, and the legitimate son only are admtted."
(See ' Hi ndu Law Books’ edited by Witley-Stokes in 1865

at page 547).

In Bhagwan Singh v. Bhagwan Singh & O's. (1) a Ful
Bench of the Allahabad H gh Court had to consider the
authority of Dattaka Chandrika and Dattaka M nansa as
sources of Hindu Law. Since sone doubts had been expressed
about it by Mandlik, Golapchandra Sarkar and Dr. Jolly who
were thenselves reputed witers on Hndu Law, after an
el aborat e discussion about several earlier decisions and
treatises on Hi ndu Law published by that time, the majority
of the Full Bench (Edge, C.J., Knox, Blair and Burkitt, JJ.)
expressed the
30
view that Dattaka M nmansa was not on questions of adoption
an 'infallible guide’ in the Benares School of H ndu Law.
But the minority (Banerji and A kman, JJ.) held that Dattaka
M mansa and Dattaka Chandrika were works of paranount
authority on questions relating to adoption in the Benares
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School also. The Privy Council in the appeal filed against
the judgnent of the Full Bench observed in Bhagwan Singh &
O's. v. Bhagwan Singh (Mnor)(1l) & O's. thus:

"Their Lordships have nentioned in the prior
adoption cases the views of Knox, J. as to the
authority of the two Dattaka treatises just quoted. In
the present case the |learned Chief Justice Edge takes
even nore di sparagi ng views of their authority;
denying, if their Lordships rightly wunderstand him
that these works have been recogni sed as any authority
at all in the Benares School of Law. If these were
anything to showthat 1in the Benares School of Law
these works had been excluded or rejected, that would
have to be considered. But their authority has been
affirmed as part of the general Hindu Law, founded on
the Snritis as the source from whence all Schools of
H ndu Law derive their precepts. In Doctor Jolly’'s
Tagore Lecture of 1883, that |earned witer says: "The
Dattaka M mansa and Dattaka ' Chandri ka have furnished
al nost “excl usi vely the scanty basis on which the nodern
| aw of _adoption has ~been based." Both works have been
received in courts of law, including this Board, as
hi gh authority. “1n Rangama v. Atchama (4 Moore’'s Ind.
Ap. Ca. 97) Lord Kingsdown says: " "They enjoy, as we
understand, the highest reputation throughout India."
In 12 Moore, p.. 437, Sir James Colvile quotes with
assent the opinion of Sir WIIiam Macnaghten, that both
works are respected all over India, that when they
di ffer the Chandrika is adhered to in Bengal and by the
Southern jurists;, while the Mmansa is held to be an
infallible guide in the Provinces of Mthila and
Benares. To call it infallible is too strong an
expression, and the estinmates of Sutherland,  and of
West and Buhler, seem nearer the true nmark; but it is
clear that both works nust be accepted as bearing high
authority for so long a tine that they become enbedded
in the general |aw."

The witings of Sir Wl Liam Macnaghten, Morl ey,
Col ebrooke, Sir Thonas Strange, Babu Shyama Charan Sarkar
and J. S. Sironmmni supports the above view.~ In Rajendra
Narai n Lahoree v. Saroda Sonduree Dabee,(2) Uma Sunker
Mitro v. Kali Komul Mozundar (3),
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Lakshmappa v. Ramava(1l), Waman Raghupati Bova v. Krishnaji
Kashiraj Bova(2), M nakshi v. Ramanada(3), Tulshi Ram v.
Behari Lal (4) & Beni Prasad v. Hardai Bibi(5), the I|Indian
Hi gh Courts have accepted the authority of Dattaka M nansa
and Dattaka Chandrika. The Privy Council has al so taken the
sanme view in the Collector of Madura v. Mottoo Ranalinga
Set hupat hy(6).

In Abhiraj Kuer v. Debendra Singh(7) this Court has
dealt with the value to be attached to Dattaka Chandrika and
Dattaka M nmansa as foll ows: -

"Learned Counsel has emphasi sed t hat great
authority attaches to all statements of |aw as regards
adoption that are contained in Dattak M mansa. There is
no doubt that for many years now the Dattak Chandrika
of Kuvera and Dattak M mansa of Nanda Pandit have been
recogni sed to be of great authority on all questions of
adoption. It is true that Prof. Jolly in his Tagore Law
Lectures had in no wuncertain ternms characterised the
latter to be of little value; and eminent scholars like
Dr. Mandlik and Golap Chandra Sarkar while witing in
the latter part of the last century subjected many of
Nanda Pandit’s views to unfavourable criticism Inspite
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of all this the Privy Council in Bhagwan Singh v.
Bhagwan Si ngh (1899) L.R 26 I1.A 153, 161 did
recogni se that both the Dattak Mmansa and Dattak

Chandri ka had been received in courts of |aw including

the Privy Council as high authorities and after draw ng

attention to Lord Kingsdown's statenments as regards
these in Rungama v. Atchama (1846) |I.A 1, 97 and Sir

Janes Colvile's statenent in Collector of Mdura v.

Moottoo Ramlinga Sethupathy (1868) 12 MI.A 397, 437,

stated thus:-"To call it (i.e. Dattak M mansa)

infallible is too strong an expression, and the
estimates of Sutherland and of West and Buhler, seem
nearer the true mark; but it is clear that both works
nmust be accepted as bearing high authority for so |ong
atime that they ~have become enbedded in the genera

law. " While saying this  nmention nust also be nmade of
the observations of the Privy Council in Sri Balusu

Gurulingaswam v.. Shri Balasu Ranal akshmamma (1899)

L.R 26 1.A 113, 136 decided on the sane date (March

11, '1899) but
32

i medi ately before Bhagwan Singh’s case, was decided,

expressing their concurrence with the view that caution

was required in accepting the glosses in Dattaka

M mansa and Dattak Chandri ka where they deviate fromor

added to the Snmrities."

Even when they are read with care it is not possible to
di sbelieve the statenent of |aw with which we are concerned
since they are in conformty wth many other witings
di scussed above.

A careful reading of the texts extracted above |eads to
an inference that the institution of putrika-putra had
becorme obsol ete and not recognised by H-ndu society for
several centuries prior to the time when Snriti Chandrika or
Dattaka Chandrika were witten and these two. Commentaries
belong to a period far behind the life tine of Raja Dhrub
Si ngh.

Sone of the decisions relied on by the parties may now
be considered. The decision in Nursingh Narain & Os. v.
Bhuttun Loll & Ors. (1) (conpiled by D. Sutherland) was not a
case where the claimof a putrika-putra as it was under st ood
in Hndu Law was wupheld. In that case, the Court had to
deci de whether a sister’s daughter could beconme an appoint ed
daughter and her son a putrika-putra. The claimwas rejected
with the foll owi ng observations: -

"There is no doubt that, in ancient times, there
were many |egal substitutes for the sons of the body
(Auras). Manu (Chapter 9, V, 180), and  Yagnyaval kya
(Mtakshara, Chapter |, Section 2) enunerate no'less
than twelve including the legitimte son of the body;
and the latter authority ranks the son of antappointed
daughter ("putrika-putra") next to the legitimte son
and equal to him It is contended by the appellant in
this case that a sister’s daughter may be adopted under
this authority, and becone "an appoi nted daughter", and
her son a "putrika-putra", but we do not see the
slightest resenbl ance between the two cases. The
daughter appointed to raise up issue for her father
must, according to the old H ndoo Law books, be a man’s
own daughter, the child of his own loins; and it is
solely on the ground of this near relationship that the

son of the daughter, viz. the "putrika-putra" is
classed in the same rank with the lawful son of the
body.

It is true that, in default of an "aurasa"
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daught er, -a daughter of the body, that is,-a man could,
under the old H ndoo Law, adopt a subsidiary daughter
as a substitute for her; but these adoptions were "for
the sake of obtaining the heaven-procured by

33
the daughter’s son" (vide Dattaka M mansa, page 138,
section 18), and not for the purpose of obtaining a

"putrika-putra,"” an adopted son by nmeans of an
appoi nted daughter....... We think, therefore, that the
appellant in the present case is not a "putrika-

putra,” that is, he is not the son of an appointed

daughter in the proper sense of the term and has,

according to ancient Hindoo Law, no status in the
fam |y of Holas Narayan.

Taking this view of the case, it is not necessary
for us to enter  at any great length into the second
point. Al the great authorities on Hi ndoo Law adnit
that, except the Dattaka 'and Kritrima, no other forns
of adoption are allowable in the present age."

The last para of the above quotation is of sone
significance so far as these appeal s are concerned.

In Thakoor Jeebnath Singh v. The Court of Wards(1) the
plaintiff laid claimto an inpartible raj, raj of Rangarh on
the ground that he being the father’'s sister’s son of the
| ast holder, Rajah Trilokenath, who died unnmarried was
entitled to the estate in preference to the defendant who
was a distant agnate of the last holder. Odinarily the
plaintiff being a bandhu coul d not exclude the defendant who
was a sagotra sapinda of the |ast holder. He therefore, put
forward the plea that —as his nother was the appointed
daughter of Maharaj Sidnath Singh, the paternal grandfather
of the last holder and he as putrikaputra should be treated
as a son of Mharaj Sidnath Singh entitled to succeed to the
estate. Two questions arose before the Judicial Commttee of
the Privy Council in that case as in the present appeal s-
(1) whether the practice of takinga 'putrika-putra was in
vogue and (2) whether the nother of the plaintiff had in
fact been an ’'appointed daughter’. On the first question
the Privy Council observed that it was not necessary to give
a finding but on the other it held that the plaintiff had
not shown that his nother was in fact an " appointed
daughter’. Even so after referring to the statenments found
in the books of Sir Thomas Strange and Sir WIIliam
Macnaght en, the Privy Council observed that it appeared that
the practice of having a 'putrikaputra had becone obsol ete.
In that connection, it observed thus:-

"It is not necessary in this case to decide that
this is so, although there certainly does not appear to
have arisen in nodern times any instance in the courts
where this custom had been considered. "

34

Absence of cases before courts within living menory in
whi ch a cl ai mhad been preferred on the basis of affiliation
in putrika-putra formshowed that the said practice had
becone obsol ete.

The contention based on the theory that a person could
take a son as ’'putrika-putra’ was rejected by the Madras
H gh Court in the year 1908 in Sri Raja Venkata Narasinha
Appa Row Bahadur v. Sri Rajah Saraneni Venkata Purushot hama
Jaganadha CGopala Row Bahadur & O's.(1) in the follow ng
wor ds: -

"M. Seshagiri Ayyar on behalf of the appell ant
contended, first, that on a proper construction of the
will the testator’s daughter was ’'appointed” by her
father to raise a son for himin accordance with a
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practice which is now generally reputed to be obsol ete.
We need not determ ne whether in any event the | anguage
of the will could be nmade to bear this construction; it
clearly could be so construed only if there were in
exi stence a living custom to which the words can be
referred. It is not such |anguage as could be
interpreted as indicating the testator’'s intention to
revive a dead custom or create a new kind of heir for
hinsel f, wunknown to the law of the present day,
supposing him to have the power to do either of those
things."

I n Nagi ndas Bhagwandas v. Bachoo Hur ki ssaondas(2) while
rejecting the contention that the position of an adopted son
inthe famly of the adoptive father was not that of a
coparcener, the Privy Council observed: -

"It was endeavoured to establish that proposition
by reference to the place which was assigned by Manu
and other early authorities to the twelve then possible
sons of a Hndu. As to this contention it is sufficient
to say  that, whatever nay have been the position and
ri ghts between thenselves of 'such twelve sons in very
renote times, all of those twelve sons, except the
legitimately born and the adopted, are long since
obsol ete. "

A Division Benchof the Patna High Court in Babui Rita
Kuer v. Puran Ml (3) while holding that defendant No. 2 in
that case who was alleged to have been appointed as putrika
by her father had not in fact been so appointed, observed
(but without actual l'y deciding):

"However, the case of ~ Thakoor Jeebnath Singh v.
Court of Wards (1874-75) 2 |I.A 163, a Privy Counci
case, is important in this connexion. The whole
argunent addressed to us is based
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upon the effect of this custom of adoption of a
daughter as putrika. Now the Privy Council have laid it
down that all H ndu text-witers unani nously concur in
hol di ng t he appoi ntnent of a daughter as a son to raise
up issue to a sonless father is now obsolete; and no
recent authority can be found within nodern times where
the custom has received judicial sanction. In the Privy

Council case referred to above a grave doubt is thrown

upon the wvalidity of such a custom and it is there

distinctly stated that if this custom is ever to be
revived, it can only be on the clearest and nost
concl usive evidence. To a like effect. is the case of

Sri Rajah Venkata Narasinmha Appa Row Bahadur v. Sr

Raj a Suraneni Venkata Purushot hama Jaganadha CGopal a Rao

Bahadur (1908) 31 Mad 310, where the customalleged is

considered not to be a living custom M. Myne says at

p. 93, Edn. 8, of his treatise on H ndu Law that the

usage had beconme obsolete fromtime i nmenorial, and was

so decided by the Cvil Courts. However, if this custom
or usage is relied on in any given case it nust be

concl usively and wundeniably proved. | should be slow
indeed to hold, if this obsolete custom can be
established, that all the duties and obligations

i mposed on a Hindu son to discharge the debts of his
father under M takshara Law would apply or attach to a
daughter appointed as a putrika to raise issue to a
sonl ess father the attention of the H gh Court.

The above case is fromthe State of Bihar itself. If
the practice of appointnent of a putrika was in vogue, it
woul d not have mssed the attention of the H gh Court

It is true that some observations made in Lal Tribhawan
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Nat h Si ngh v. Deputy Conm ssioner, Fyzabad & Ors. (1) support
the theory that the institution of putrika-putra was in
vogue even now. Two of the questions involved in that case
were whether Sir Pratap Narain Singh was the Putrika-putra
of Sir Man Singh who was the forner holder of an inpartible
estate, known as taluka Aj udhia and whether the practice of
appoi nting a daughter to bear a son to a Hi ndu was pernmtted
by the Mtakshara and was enforceable. Stuart, A J.C who
delivered the leading judgnent in that case wth whom
Kanhaiya Lal, A J.C. agreed held that Sri Pratap Narain
Singh was not the putrika-putra of Sir Man Singh although
the practice of appointing a daughter bear a son to a Hindu
was permitted by the Mtakshara and was enforceable. It is
seen that the above case had a history. Maharaja Pratap
Narain Singh hinmself had earlier instituted a suit which
ultimately ended up in an appeal before the Privy Council in
Mahar aj ah
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Pertab Narai n- Singh v. Mharanee Sudhao Kooer(1l). In that
case, his plea was that he  (who was also known as Dadwa
Sahi b) was the son of a ~daughter of Maharajah Man Singh
that he had been treated by Mharajah Man Singh 'in al
respects as his own ~son’ wthin the meaning of clause 4 of
section 22 of Act 1 of 1869; that a will made by Maharaj ah
Man Singh on April 22, 1864 had been revoked orally on a
subsequent date and that he had becone entitled to the
estate of Maharajah Man Singh. The Privy Council held that

the will had been' revoked and Maharaj ah had died intestate
and that Maharajah Pratap Singh was the person who under
clause 4 of section 22 of Act 1 of 1869 was entitled to

succeed to the taluk, and that he had made out his claimto
a declaratory decree to that effect.  The Privy  Counci
further held that the declaration was linted to the tal uk
and what passed with it but it didnot affect the succession
to the personal property or property not properly the parce
of the talukdaree estate which was governed by the ordinary
| aw of succession. It is significant that no clai mhad been
preferred by Maharaja Pratap Narain Singh on the ground that
he was a putrika-putra of Mbharaja of Man Singh. He nerely
clained that he was a statutory heir under clause 4 of
section 22 of Act | of 1869 which was passed at the request
of Tal ukdars including Maharajah Man Singh —as can be seen
fromthe decision of the Privy Council in Miharajah Pertab
Narai n Singh's case (supra) which observed thus:-
"So matters stood when the Maharajah, as one of
the | eading menbers of the British India Association of
Tal ukdars, went down to Calcutta in order to take part
in the discussions and negotiations which resulted in

the passing of Act | of 1869. This nust have been in
the latter half of 1868.
Intiaz Ali, the vakil concerned in the drafting

and preparation of this Act on the part '‘of the
tal ukdars, has sworn that clause 4 of the 22nd section
originated with the Maharajah; that it was opposed by
sonme of the talukdars, but finally approved of by the
Sel ect Conmmittee of the Governor-GCeneral’'s Legislative
Council on the bill and passed into |aw. He al so says
that he was told by the Mharajah that his object in
pressing this clause was to provide for the Dadwa
Sahi b. "
(NOTE : ' Maharajah’ referred to above is Maharajah Man
Si ngh and ' Dadwa Sahi b’ is Maharajah Pratap Narain
Si ngh) .
If the practice of appointing a daughter to bear a son
was in vogue then Mharajah Man Singh need not have taken
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the trouble to
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request the British Governnment to get Act | of 1869 passed

and if Maharajah Pratap Narain Singh was a putrika-putra, he

woul d not have refrained fromputting forward that case.

Moreover the Privy Council also clarified the object of

i ntroducing clause 4 of section 22 of Act | of 1869 thus:-

"Their Lordships are disposed to think that the

cl ause nust be construed i rrespectively of t he
spiritual and |egal consequences of an adoption under
the Hindu Law. They appr ehended that a Hi ndu
grandfat her could not, in the ordinary and proper sense
of the termadopt 'his grandson as a son. Nor do they
suppose that, in passing the clause in question, the
Legislature intended to point to the practice (al nost,
if not wholly, obsolete) of constituting, in the person
of a daughter’s son, a "putrika-putra”, or son of an
appoi nted daughter. Such anact, if it can now be done,
woul d be " strong evidence ~of an intention to bring the
grandson within the 4th clause, but is not therefore
essential-in order to do so. ~Mreover, it is to be

observed that the 4th, like every other clause in the
22nd section, appliedto all the tal ukdars whose nanes
are included in the second or third of the Ilists

prepared under the Act, whether they are Hindus,

Mahomedans, or / of any other religion; and it is not

until all the heirs defined by the ten first clauses

are exhausted that, under the 11th cl ause, the person
entitled to succeed becones determ nable by the | aw of
his religion and tribe."

Triloki Nath who failed before the Privy Counci
thereafter filed a review petition before it. That petition
was dismissed in Pertab Narain Singh'v. Subhao Kooer(1) but
he was permitted if he so desired to reopen by suit in India
t he question whether he had been properly represented in the
previous litigation in the Indian Courts. Accordingly a suit
was filed in 1879. That ultinmately was disnissed’ by the
Privy Council in Perturbarain Singh v. Trilokinath Singh(2)
holding that the previous proceedings were ~binding on
Tril okinath Singh. Another suit which had been filed in the
meanwhile in the year 1882 for possession of the estate by
Trilokinath Singh was also dismssed finally by the Privy
Council in Triloki Nath Singh v. Pertab Narain Singh(3) wth
the follow ng observations: -

"Their Lordshi ps, therefore, nerely decl ared

Pratap Narain Singh’s title to the taluks and whatever

descended under Act | of
38

1869. As to other property which was not included in

that Act, Pratap Narain would not have been the heir to

the Maharaja during the lifetime of the w.dow  She

woul d have taken the w dow s estate in all property
except that which was governed by Act 1 of 1869."
Thus ended the first series of [litigation. Now

reverting to the case of Lal Tribhawan Nath Singh (supra) it
shoul d be stated that the suit out of which the said appea
arose was instituted after the death of Mharaja Pratap
Narain Singh in 1906 by Tribhawan Nath Singh, grandson of
Ramadhi n, the eldest brother of Maharaja Man Singh in the
year 1915 for a declaration that he was entitled to the
estate as the heir of Maharaja Pratap Narain Singh under
clause 11 of section 22 of Act | of 1869 which provided that
on the failure of persons referred toin the first ten
cl auses, the ordinary heirs under personal |aw of the | ast
hol der of the taluk was entitled to succeed. He pl eaded t hat
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the widows of Maharaja Pratap Narain Singh were disentitled
to the estate on the ground of unchastity and that he was
the nearest heir living at that tine. The above case was
filed on the assunption that Mharaja Pratap Singh was the
putri ka-putra of Maharaja Man Singh and hence the plaintiff
being an agnate of Maharaja Man Singh was entitled to
succeed. (Note: The claimwas alnost simlar to the claimin
these appeals). The defendants in that suit denied al
allegations of the plaintiff set up in the case and pl eaded
that one Dukh Haran Nath Singh had been adopted by one of
the wi dows of Maharaja Pratap Narain Singh and that even if
they were not entitled to the estate, the estate had to go
tothe famly of Narsingh Narain Singh i.e. the natura
famly of Maharaja Pratap Narain Singh. The trial court
dismissed the suit. In the appeal, the oudh Judicia
Commi ssioner’s Court ~after specifically recording a finding
that Maharaja Pratap Narain Singh was not the putrika-putra
of Maharaja Man Singh held that the practice of appointing a
daughter to bear a son to a Hindu was permtted by the
M t akshar'a and was enforceable.

Rel iance is now placed before us on the above deci sion
of the Qudh Court to establish that even now it is possible
to have a son in the putrika-putra form W have carefully
read the two judgments  of the two Additional Judicia
Conmi ssi oners, Stuart ~and Kanhaiya Lal. W feel that the
guestion whether the practice of taking a son in putrika-
putra form was in vogue at the relevant tinme has not been
considered in detail in the two judgnents. The approach to
this question appears to be bit casual even though the
judgnents on other material issues appear to be quite sound.
Since they had held that no cerenony constituting the nother
of Maharaja Pratap Narain Singh
39
had been performed, they nmight not have gone into the
question of law in depth. They just proceeded on the basis
of some ancient texts including the Mtakshara  without
devoting attention to the practice having becone obsol ete.
Al that Kanhaiya Lal, A J.C says on the above question at
page 259 is "The case with which a son could be obtained by
adoption has had the effect in course of time of rendering
affiliation in the form of putrika-putra nore or |ess
uncommon, but it has by no neans becone obsolete, for the
M takshara gives the putrika-putra the second or predom nant
position after the legitinate son and treats himin every
respect as his substitute."

The | earned Additional Judicial Conm ssioner treats, we
feel inappropriately, the institution of an illatom son-in-
law in vogue in Ml abar or Khanadanad recognised in Punjab
as but relics of the institution of putrika-putra. W have
dealt with el sewhere in this judgnent sonme of the text books
referred to by the | earned Additional Judicial Commssioner
It is to be noticed that the Qudh Court did not refer to any
specific case where a claimbased on the putrika-putratitle
had been upheld. The followi ng remark made by Stuart, A J.C
at page 230 is significant:-

"What reason then could he have had to be the only
person in Qudh known to history who enpl oyed a practice
by which he set aside his daughter to bear hima nale
hei r ?"

We feel for the reasons given by us el sewhere in this
judgrment that the view expressed by the Qudh Court on the
guestion of preval ence of putrika-putra formof affiliation
cannot be accepted as correct.

We shall now advert to some of the digests, |ectures
and treatises on 'Hindu Law . In Col ebrooke’'s Digest of
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H ndu Law (1874 Edition) Volume |Il, page 416, preface to the
first edition of which was witten in 1796, it was observed
t hus:

"Anong the twel ve descriptions of sone begotten in
| awful wedl ock and the rest, any others but the son of
the body and the son given are forbidden in the Cal
age. Thus the Aditya purana, premsing "the filiation
of any but a son lawfully begotten or given in adoption
by his parents", proceeds: "These parts of ancient |aw
were abrogated by wi se legislators, as the cases arose
at the beginning of the Cali age........... In the like
manner sufficient reasons may be assigned or the
prohi bition of appointing a daughter and so forth.
Again, by the term "powers" in the text of Vrihaspati
is meant, not only devotion, but the consequence of it,
nanmel y, conmmand over the senses.

40

Among these  twel ve descriptions of sons, we nust
only now admt the rules concerning a son given in
adoption and one |legally begotten. The | aw concerning
the rest —has been inserted, to conplete that part of
the Book, as well ~as for the use of those who, not
havi ng seen such-prohibitory texts, admt the filiation
of other sons.” Thus, in the country of Odry (Orisa),
it is still the ‘practice with sone people to raise up
i ssue on the wife of a brother."

Sir F. W Macnaghten who was _a judge  of the Suprene
Court of Judicature at Fort WIlliam.in Bengal wites in his
book entitled Considerations on the Hindu Law, as it is
current in Bengal’ (1824 Edition) at page 129:

"Vrihaspati speaks "of the thirteen sons, who have

been enunerated by Meru in their order". And wth
reference to this we find in the Dattaca Chandrika, ' of
these however, in the present lage, all are not
recogni zed. For a text recites, ’'sons of | many

descriptions, who were made by the ancient  Saints,
cannot now be adopted by men, by reason of their
deficiency of power;’ and against those, other than the
son given, being substitutes, there is a prohibition in
a passage of law, wherein, after having been prenised-
"The adoption, as sons of these other than the
legitimate son, and the son given," it is subjoined.
"This rule, sages pronounce to be avoided in the Kali
age.’ "Upon the words, "in a passage of law'  there is
the following note; This passage, which is frequently
cited, is attributed to the Aditya purana, and in its
conplete state is thus, ' The adoption, as sons of those
other than the legitimate son, and son | given;. the
procreation of issue by a brother-in-law, the assum ng
the state of an anchoret; these rules, sages pronounce
to be avoided in the Kali age.’"

Sir Thomas Strange, a former Chief Justice of Mdras
observes in his book on 'Hndu Law (published in '1830)
Vol ume | at pages 74-75 as under

" whence the different sorts of sons
enunerated by different authorities, all resolving
thenselves, with Menu, into twelve;, that 1is, the
| egal | y begotten, and el even subsidiary ones, -reckoning
the son of the appointed daughter (putrika-putra) as
the same in effect wth the one |legally begotten, and
therefore not to be separately accounted; all fornerly,
in their turn and order, capable of succession, for the
doubl e purpose of obsequies, and of inheritance; six

(reckoning, with Menu, the legally begotton,

41
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and the son of the appointed daughter as one), deriving
their pretensions from birth, six, from distinct
adoptions; the first of the twelve, nanely, the issue
mal e of the body |awfully begotten, being the principa
one of the whole as the son given in adoption was
always the preferable one, anong those obtainable
expressly in this nmode. And now, these two, the son by
birth, enphatically so called, (Aurasa), and (Dattaca)
the son by adoption, neaning al ways the son given, are,
general |y speaking, the only subsisting ones, allowed
to be capable of answering the purpose of sons,-the
rest, and all concerning them being parts of ancient
| aw, understood to have been abrogated, as the cases
arose, at the beginning of the present, the Cali age."
Sir Ernest John Trevelyan, a fornmer Judge of the High
Court of Calcutta in his book entitled "H ndu Law as
adm nistered in British'India" (Third Edition) states at
page 107 thus:
“In ‘ancient times the H ndu |aw recognised the
foll owi ng descriptions of sons as |legitinmate sons, viz.

1. Aurasa,.........< ....
2. Kshetraja,...........
3. Putri ka-putra, or son of an appointed daughter. In

ancient ti'mes -a man could appoint his daughter to
raise up/ issue to him The practice is obsolete.
Shastri CGolap Chunder Sarkar, without giving any
i nstances of its application, contends that there
is no reason why it should not be now appli ed.

4. (to) 13.. ..ol

O these the only sons that are now recogni zed by

H ndu law are the Aurasa son and the Dattaka son

According to the Mthila school a Kritrinma son can be

taken in adoption. Adoption in this formis based upon

recent works, and is not referable to the | ancient
practice of taking Kritrim sons.”

Dr. Jullius Jolly in his Tagore Law | ectures delivered
in 1883 entitled "Qutlines of an History of the H ndu Law of
Partition, Inheritance and Adoption" states in hi's Lecture
VIl at page 144 thus:

"The early history of the Law of Adoption may be
traced in those enunerations of subsidiary or secondary
sons, which occupy such a prominent place in the Indian

Law books. Nearly all these substitutes for real sons
are now |ong since obsolete, but they are deserving of
attention, not only from a historical, but from a

practical point of view because the rules regarding
42

them being wearlier in tinme, have in a measure formed

the basis on which adoption in the proper sense of the

term has been framed by the witers of the nmedieval and
nodern I ndian Digests."

That the enuneration of twelve or thirteen and even
fifteen kinds of sons in ancient Snritis owes its origin to
the tendency of ancient witers to deal wth exhaustively
all possible sons a nman could conceive of irrespective of
the fact that all of them mght not have received |ega
sanction in the contenporary society is obvious from the
inclusion in the list of fifteen sons of a son called
Yat rakvachanot padita (son produced in any other manner than
the sons previously enunerated). Referring to such a son
Dr. Jolly observes at page 146 thus:

"Beginning with the son procreated anywhere, who
cones in as the last of all, | nmay observe that the
only other text in which this kind of son is referred
to occurs in the Vishnusnriti; comng in, as it does,
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at t he end of the whole list, the term
Yatrakvachanot padita seens to nean produced in any
ot her manner than the sons previously enunerated," and
may owe its origin to the systematizing spirit of a
| ater age which wished to exhaust all sorts of sonship
that m ght occur anyhow. "

After referring to the relevant texts of Apararka,
Snriti Chandri ka, Battaka  Chandri ka, Madhava

Vi svesvara Bhatta, Vi vada Chi nt amani , Dayabhaga,
Dattaka M nmansa, Nirnaya Sindhu of Kamal akara Vavahara
Mayukha of Nilkantha and the Dharma Sindhu of Kasi

Nat ha, Shri Raj kumar  Sarvadhi kari states in ’'the
Principles of the Hindu Law of Inheritance’ (Tagore Law
Lectures, 1880) at pages 407-409 as foll ows: -

"This catena of texts wll prove to you that the
practice of affiliating different kinds of sons has
become obsol ete at the present day. The only exception
is the dattaka, or the son given by his parents.

It may be said that the Mtakshara, the Dayabhaga,
and the Vivada Chintamani the leading authorities in
the Benares, the Bengal, ~and the Mthila School s-seem
still to countenance the practice. That these schools
do not recognise such a custom is proved beyond
guestion by the other text-witers of these schools,
who have fol | oned the | ead of Vi j nanesvar a,
Ji mut avahana and Vachaspati Msra.. The authority of
Vi svesvara Bhatta, Mdhava, Kamal akara, Nanda Pandit a,
and Jagannatha i's quite enough to

show that the ancient practice of affiliating different
ki nds of sons has fallen-into desuetude in-this age.

The dictum of Jagannatha of ~ the Bengal Schoo
est abl i shes beyond question the fact that the practice
of affiliating daughters in default of male issue, and
the other forms of adoption enumerated by Manu, has
beconme wholly obsolete in the present age.

The sane nmmy be said also of the Benares School
Vi svesvara Bhatta, Madhava, Nirnaya Si ndhu, and Dharnma
Si ndhu give plain and unequivocal answers on this
point-"the practice is forbidden in the present age"

The authority of Visvesvara Bhatta is highly
respected in the Mthila School. The words of Madhava
and Kamal akara carry universal weight. The Dattaka
M mansa and the Dattaka Chandrika, the two standard
treatises on adoption, are the reigning authorities in
all the schools; and we have seen that both of them
strongly denounce the practice.

The Snriti Chandrika and the Vyavahara Mayukha
have forbidden the practice in the Dravira and the
Mahar ashtra School s.

It is plain, therefore, that the adopted son is
the only secondary son recognised in the present age.

It may reasonably be asked, however, "how.is it,
if the practice of affiliating secondary sons  be
obsolete in the present age, that Vijnanesvara,
Vachaspati M sra, and Jinutavahana devote such a | arge
space in their treatises in discussing the rights of
subsi di ary sons?"

The question nay be answered in the words of
Jagannatha: "They did so to conplete that part of the
book. They did so sinply to showthe nature of the
practice as it existed in former ages. They nerely gave
a historical review of the subject, and did not enjoin
the practice in the present age. The fact is, the
practice was still lingering in some parts of the
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country when the authors of the Mtakshara, Chintanani
and the Dayabhaga pronul gated their | aws. The
di scussion of the rights of secondary sons, then was,
in the | anguage of Jagannatha, for the benefit of those
who "not having seen the prohibitory texts stil
admtted the filiation of the subsidiary sons". W can
by no neans admt that the practice universally
prevailed at the tinme of Vijnanesvara, Vachaspati
M sra, and Ji mut avahana.

It was strongly denounced by Vrihaspati and others. But
it is not inprobable that the customwas at its |ast
gasp at the tine of Vijnanesvara. Aprarka, Devandara

and Madhava, coning after the author of the Mtakshara,

abolished it altogether. The custom mi ght have partly
revived in some parts of India at the tine of
Vachaspati Msra and Jinutavahana, and that m ght have
been partly  the reason of their discussing the nature
of the customin their works. Apart fromthe question
whet'her such™ a practice prevailed at the tinme of
Vi j nanesvara, Vachaspati M-sra, -and Ji mutavahana, there
is not the shadow of a doubt that the practice is
obsolete at the present days. Qur authority for making
this statement is the opinion of Devananda, Kanal akar a,

Nanda Pandita, N l'akantha and Jagannatha. The |ast four
aut hors are the nost recent authorities on the subject,

and their evidence as to the non-existence of the
customat the present day cannot be questioned. Their
words authoritatively settle the point that the custom
has been entirely abrogated in the present age."

After quoting the text of Vrihaspati:

Anekdhaah kritah puthra rikshibhiryeapratanah

na shakyant edhuna karttoo shaktihi nai ri dant anai h

(Sons of many descriptions who were nmade by '@ ancient

saints cannot now be adopted by nen, by reason of their
defici ency of power).

Jogendra Smarta Siromani observes in his Commentary on

the "Hindu Law (1885 edition) at page 112 thus:

"Al'l the secondary sons, with the exception of the
Dattaka, have not only becone obsol ete, but according
to the Shastras, they are not sons at all in the
present age."

At page 148 in the sane book, he further observes:

"The Kritrima formof adoption prevails only in
Mthila, Nanda Pandita recognizes it as | ega
notwi t hst andi ng the text of Adita Purana which decl ares
that in the present age all the secondary sons have
beconme obsolete wth the exception of the Dattaka (see
M mansa, section |Il, para 65)."

John D. Mayne, the author of 'Mayne's Treatise on/ Hi ndu

Law and Usage’ (11th Edition) states at page 114:-

45

"The truth is that there were only two kinds of
sons, the aurasa and the adopted son. The list of
twelve or thirteen sons

was obviously due to the systematising habit of
Sanskrit witers."
In "Mulla’s Principles of H ndu Law (14th Edition), it

is stated at page 115 thus:

"The daughter’s son occupies a peculiar position
inthe Hndulaw. He is a bhinna-gotra sapinda or
bandhu, but he cones in before parents and other nore
renote gotraja sapindas. The reason is that according
to the old practice it was conpetent to a H ndu who had
no son to appoint a daughter to raise up issue to him
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Such a daughter, no doubt was the lawful w fe of her
husband, but her son, called putrika putra, becones the
son of her father. Such a son was equal to an aurasa or
legitimate son, and took his rank, according to severa

authorities, as the highest ampbng the secondary sons.
Al t hough the practice of appointing a daughter to raise
up issue for her father becane obsol ete, the daughter’s
son continued to occupy the place that was assigned to
himin the order of inheritance and even now he takes a
pl ace practically next after the male issue, the w dow
and the daughters being sinply interposed during their
respective lives."

The portion wunderlined in the above extract is quoted

with approval by the Privy Council in Granta Chinna
Ramasubbayya & Anr. v. Moparthi Chenchuramayya M nor & Os.
(supra).

N R Raghavachariar on 'Hindu Law Principles &
Precedents’ (5th Edition) wites at page 78:

"But - with~ the settlenent of the society to peace
and ‘order and the recognition and enforcenent by sone
superior power of the mutual rights of the people, the
i dea of famly relationship recei ved a better
refinement and definition, and all the sons excepting
the Aurasa, the Dattaka and the son by a permanently
and exclusively Kkept concubi ne (Dasiputra) have becone
obsolete. But the Putrika putra  form of adoption
perfectly natural and consistent wth the feelings of
af fection which a H ndu has towards his daughter’s son
is still prevalent in Ml abar, though in other parts of
India it has beconme obsolete".

W find a detailed discussion of the aurasa and el even
or twelve kinds of subsidiary sons nentioned by " ancient
snriti witers in 'History of Dharmasastra’ (Vol. IIl) by P
V. Kane at pages 643 to 661. At page 657, the |earned author
wites-
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“In nodern tinmes the courts generally recognize
only two kinds of sons, viz. aurasa and dattaka, the
other kinds of sons being held to be 1ong since
obsol ete. Vide Nagindas v. Bachoo (43 1.A 56 at p.
67). But two more kinds of sons have been recogni zed in
nodern tines in certain provinces only, viz. the
kritrima in Mthila (modern Ti rhoot) and t he
putri kaputra anong the Nanbudri brahmanas of Ml abar
both of which will be dealt with bel ow."

At page 659 in the sane book, Shri P. V. Kane says:

"The putrikaputra is no | onger recogni sed anywhere
in India except anong the Nanbudri brahmanas of
Mal abar . "

Al the above digests, Ilectures and treatises support
the view that the practice of appointing a daughter as a
putrika and of treating her son as putrika putra had becomne
obsol ete several centuries ago.

VWhereas passages in the text books referred to above
point out that the practice of appointing a daughter to
raise an issue had becone obsolete, we find the follow ng
passage in 'A Treatise on H ndu Law by Gol apchandra Sarkar
Sastri (Third Edition) at pages 124-125 striking a slightly
di fferent note:-

"Putrika-putra: It is npst natural that a person
destitude of male issue, should desire to give a
grandson by daughter the position of nmale issue. The
appoi nted daughter’s son is not regarded by Manu as a
secondary son, but is deened by himas a kind of rea
son. This formof adoption appears to prevail in the
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Nort h-Western Provi nces, and nei ghbouring district. The
Tal ukdars of Qudh subnitted a petition to Governnent
for recognising the appointed daughter’s son; and
accordingly in the Qudh Estates Act "son of a daughter
treated in all respects as one’'s own son" is declared
to be heir, in default of nale issue. This sort of
affiliation appears to be npost desirable and perfectly
consistent with Hi ndu feelings and sentinments; there is
no reason why it should not be held valid, when
actually made by a H ndu. The Dattaka-M mansa appears
to have been witten on purpose to invalidate the
affiliation of a daughter’'s son, for the benefit of
agnate rel ations."

W do not think that the above passage in any way
supports the case of the appellants. The author of the above
book appears to make a special plea for reintroducing the
institution of putrika putra. ~He does not refer to any
prevailing practice of affiliation of a putrika putra
47
in accordance with H ndu Sastras. The reference to the
passing of the OQudh Estates Act instead of supporting the
case of the appellants weakens it. W have dealt with this
point in detail while dealing with the case of Lal Tribhawan
Nath Singh (supra). Sir ~E J. Trevelyan also does not
approve of this statenent of Gol apchandra Sarkar Sastri.

Jogendra Chunder Ghose in his ‘book entitled ’'The
Principles of H ndu Law (1903 Edition) observes at pages
77-78:

"It remains to record the changes in the H ndu Law
brought about by the ingenuity of the Judges and
| awyers of our nodern Courts. The position of the son
grandson, and great-grandson renains —unchanged. The
Putrika and the Putrika-Putra —are not recognized in
spite of all the Rishis and-all the Commentators. The
daught er takes after the wi dow according to the text of
Yaj naval kya, but she is given a life-interest against
all authority, and for reasons invented by the Benga
| awyers. The daughter’s sons . cone next, and they are
declared to take per capita against all the Rishis and

all the Commentators who have dealt wi-th that

guestion.”

From the above passage it is clear that the
institutions of putrika and putrika-putra have ~becone
obsol ete. But the tirade agai nst Bengal | awers is

uncharitable. They are not responsible for the change. In
fact it is H ndu society which brought about such a change
We shal | presently deal wth the reasons which were
responsi bl e for such a change.

In the course of the argunents |earned counsel for the
appel | ant s strongly cont ended t hat there was no
justification to deny the right to a Hindu to take-a son in
the putrika putra form when it had been sanctioned by
Yajnavalkya in his Snriti and by Vijnanesvara in his
Commentary, the Mtakshara. It was contended that nerely
because there were no instances where the said practice was
followed in the i mediate past, it could not be held that it
had ceased to be a part of Hindu law. It is seen fromthe
several texts of commentaries extracted in the course of
this judgment that the practice of taking a son in putrika-
putra form had become obsolete in nodern times and there are
good reasons in support of that view Before dealing with
such reasons, we should keep in our view one of the
statements of Vrihaspati which says thus: -

Dhar mapi | oka vi kri kshat ang

na kuryata | oka virudhang
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nachar et

(Even if a rule is propounded by the Snritis, it should
not be practised if it is rejected by the people or is
opposed to their will). A
48
rule of interpretation lays down that if there is a clear
usage to the contrary, the Shastra has to yield. If there is
di vergence of opinion anmongst the Smritis, a Judge should
consult the prevailing practice among the people while
deciding a case. There is another injunction of Vrihaspati
which is very salutary:

Kewal ang shastramashritya

nakartvyo hi nirnayah

yukti hine vicharetu

dharma hani h praj ayate

(The decision (in a case) should not be given by nerely
relying on the Sastras, for in the case of a decision devoid
of reasoning | oss of dharma results).

We shal |l -~ now exam ne the reason for the abandonnent of
the practice of appointing a daughter to raise a son by the
Hi ndu society.  Originally according to a vedic text cited by
Lakshm dhara, a daughter was |ike a son, and a daughter’s
son was like a son’s son. Manu prescribed that he who had no
son might make his  daughter in the followng manner an
appoi nt ed daughter / (putrika) saying to her husband ' The
(male) child born of her, shall performmny funeral rites’

Aput r onena vi di hi na

sutang kurvit putrikam

yadapat yang bhawedasyah

tanmasyat a swadhakar ang

According to Manu-'A son is even as one's self,
daughter is equal to a son, how can another (heir) take the
estate, while (such daughter who is) one’'s self, lives. The
daughter’s son shall take the whole estate of his materna
grand-father who |eaves no nmale issue. Between a son’s son
and the son of a daughter, there is no difference according
tolaw. But if, after a daughter has been appointed, a son
be born (to her father) the division (of the inheritance)
must in that (case) be equal, for there is no right of
primogeniture for a worman". Apastanba decl ared ' The daught er
may take the inheritance of a sonless man'. Yajnaval kya said
"The son of a putrika is equal to him(the son). Narada
stated 'in failure of a son, the daughter succeeds because
she continues the lineage just like a son’

Fromthe above texts, it is obvious-that in ancient
times, the daughter and the daughter’s 'son were given
preference over even the wi dow of a person in the matter of
succession. It is said that ancient
49
comentators |like Medha-thi-thi and Haradatta had decl ared
that the wi dow was no heir and not-w thstandi ng sonme texts
in her favour, her right was not fully recognised till
Yaj naval kya stated that the w dow would succeed to the
estate of a sonless person. In Yajnaval kya Snriti, the order
of succession to a nmamle was indicated in the followng
order: (1) son, grandson, great grandson (2) putrika-putra
(3) other subsidiary or secondary sons, (4) w dow and (5)
daughter. After daughter, it was not expressly stated that
daughter’s son would succeed, but the parents were shown as
the successors. Vijnanesvara, however, interpreted the word

(cha), which neant 'also’ in (Duhitaraschaiva) in the text
of Yajnaval kya laying down the conpact series of heirs as
referring to daughter’s son. The rel evant t ext of

Yaj naval kya has been quoted above. Vijnaneswara interpreted
the word "cha’ referred to above as foll ows: -
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Cha shavdadaduhi trabhave douhitre dhanbhaka yat hah

vi shnuh aput hra pout hra sant hane douhithra
dhanmanpuyuh, poor vekshant u swadhaakar e pout hr a
douhi thraka mata" itee. manurapi akrita wakrita wap

yang vindeta sadhrisha sutang pouthri naat hamahasthen

dadynat pi ndang har edhanmit

(By the inport of the particle, "also', the daughter’s
son succeeds to the estate on failure of daughters. Thus
Vi shnu says "If a man | eaves neither son, nor son’s son, nor
wife, nor female issue, the daughter’'s son shall take his
wealth. For in regard to the obsequies of the ancestors,
daughter’s sons are considered as son’s son. Manu |ikew se
declares 'By that nale child, whom a daughter whether
formal |y appoi nted or not shall produce froma husband of an
equal class, the maternal grandfather becones the grandsire
of a son’s son: let that son give the funeral oblation and
possess the inheritance.) It may be noticed that but for the
above interpretation of the word 'cha’ a daughter’s son
woul d have come in~ as an heir after all agnates as the
daughter’s son is only a cognate (Bandhu). As a result of
the above interpretation, the daughter’'s son was pronoted in
rank next only to his nmaternal grand-nother and his nother
whose interest in the estate was only a linmted one. Viewed
fromthis situation, the reason for abandoning the practice
of appointing a daughter as putrika and treating her son as
putrika putra becones clear. Wen a person had two or nore
daughters, the appointnent of one of themwould give her
primacy over the wife and the other daughters (not so
appoi nted) and her son (appointed daughter’s son) would
succeed to the exclusion of the wife and ot her daughters and
their sons and also to the -exclusion of" his-own uterine
brothers (i.e. the other sons of the appointed daughter).
Whereas in the case of plurality of sons all sons. would
succeed equally, in the case of appointnent of a daughter,
ot her daughters and their sons alongwith the wife would get
excluded. It is
50
probably to prevent this kind of  inequality which would
ari se anong the daughters and daughter’s sons, the practice
of appointing a single daughter as a putrika to raise an
i ssue must have been abandoned when people were satisfied
that their religious feelings were satisfied by the
statenment of Manu that all sons of daughters  whether
appointed or not had the right to offer oblations and their
filial yearnings were satisfied by the pronotion of the
daughter’s sons in the order of succession next only to the
son as the wife and daughters had been interposed only as
[imted hol ders.

In Ghanta Chinna Ramasubbayya & Anr. v. Mparth
Chenchuramayya, Mnor & Ors. (supra), the Privy Counci
after quoting wth approval a passage in D.F. Milla s Book
on H ndu Law (p. 40, 9th Edition) where it had been stated
that although the practice of appointing daughter to raise
up i ssue had becone obsolete, the daughter’s son continued
to occupy the place that was assigned to himin the order of
i nheritance observed thus:

"The daughter’s son owes nuch to Vignaneshwara for
his place in the scheme of the |aw of inheritance for,
in the subjoined inmportant text of Yajnaval kya, which
forns the entire basis of the Mtakshara |aw of

succession the daughter’s son is not expressly
nentioned. "The wife, and the daughters also, both
parents, brothers |ikewi se and their sons, cognhates, a

pupil and a fellow student: on failure of the first
among these, the next in order is indeed heir to the
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estate of one, who departed for heaven | eaving no nale
issue. This rule extends to all persons and cl asses,"
Col ebrook, Mt. Ch. ii s. 1, v. 2. By interpreting the
particle "also" in the above text, Vignaneshwara gave
the daughter’s son a place in the |law of inheritance.
"By the inport of particle "also (sects. 1 and 2) the
daughter’s son succeeds to the estate on failure of
daughters. Thus Vishnu says 'if a nmale |eave neither
son, nor son’s son nor (wife nor female) issue the
daughter’s son shall take his wealth for in regard to
obsequi es daughter’s sons are considered as son's
sons.... ", Colebrook, Mt. Ch. ii, s. 2, v. 6. It is
interesting to note the remark of Mandlik on the above
interpretation by Vignaneshwara. He says: "After the
word daughter’s son in the above text occurs the
particle (Chaiva) 'also’, to give some sense to which
Vi gnaneshwar a-i ntroduces here, the daughter’s son in
conformty with a text of Vishnu, 'the wealth of him
who has neither sons nor grandsons goes to daughter’s
son, . for . .... '"," Conpare Manu ch. IX v. 136.
(Mandlik’s translation, p. 221). By the above ingenious
exposition, the famus compiler of the Mtakshara
shaped the law into conformty with the needs of the
day w t hout appearing to nmake any change and

thus gave the daughter’s son his present place in the
| aw of inheritance".
Dr. Nares Chandra Sen-CGupta in hi's Tagore Law Lectures,

1950 on ' Evol ution of "‘Ancient Indian Law al so subscribes to
the view that the institutions of putrika and putrika-putra
had becone obsol ete several centuries ago and observes at
pages 146-148 thus: -

“"In later Snritis, the Putrikahas |ost all her
i mportance. For already the daughter as such is
mentioned by themas heir, irrespective of her being a
Putrika, after the sons and the wi dow. Manu too, while
he begins by giving the formula by which a girl could
be made a Putrika, in the i mediately follow ng sl okas,
says that a daughter and a daughter’s son as such
inherit to a sonless person. In Yajnaval kya the Putrika
is barely mentioned, but the inheritance of the
daughter after the widowis well settled.

Obsol esence of Putrika

Now i f a daughter and her son inherit as suchand
if every daughter’s son, and not nerely the Putrika’'s
son inherits and, as in Baudhayana, offers oblations to
the nmaternal grand-father as such, “all~ practica
utility of Putrika disappears, and the (institution
naturally ceases to exist.

The obsol escence of this customin the time
of Manu and Visnu and others appears fromthe absence
of further details about this institution in'any of
these Snritis.

Manu, i ndeed, true to its character as an
encycl opedaeic digest of all texts gives us severa
texts relating to the Putrika, which belong to
different strata of the history of law. It is singular
however, that in his enuneration of the twelve kinds of
secondary sons (11X, 159,160) he omits any reference to
the Putrika or her son. In another place (11X 123 et
seq.) however he deals with the Putrika' s son, but his
treatnment of the subject is mxed up with that of the
daughter’s son generally. As already pointed out, he
lays down the law that a Putrika is made by a contract
at the time of marriage (IX, 127), but, imediately
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after that, he follows wth a text laying down that a
daughter’s son as such inherits to a sonl ess person and
offers pindas both to the father and the materna
grand-father (IX, 132). This he enphasizes by saying
that the son’s son and the daughter’s son (not
Putrika’s son alone) are equal in all respects (IX
133, 136, 139). In 11X, 140 he lays down the order in
which the Putrika's son offers pindas to his naterna
ancestors, while in I X, 135 he says that on the Putrika
dying sonless, her husbhand inherits to her, thus
i ndi cating

that a true husband-wife relation for spiritual and
| egal purposes now exists between her and her husband.
If we renenber that the present text of the Manusanhita
was essentially ~a conpilation of all the texts of |aw
which were current-at the date of conpilation in the
nane of Manu and that accordingly nmany texts are
i ncorporated in it which had |ong becone obsol ete at
that' date, we shall be able to assess these texts at
their proper value. It wll then be seen that these
texts, so far as the Putrika's son goes, do not |ay
down anything which was not already laid down by
Gaut ama, Vasistha and Baudhayana.  The other texts,
however, which give to the son of the daughter "akrita
va krita va' pi"- "whether appointed or not" the sane
status as a Putrika's son, belong to-a later stratum
already indicated in Vishnu. ~These texts practically
nullify the provisions about™ Putrika-putra who had
evidently ceased to be an institution of any practica
utility, so nuch so that he finds no place in Manu's
enunerati on of the twelve secondary sons. Later
Smritis, beyond occasi onally nment i oni ng t he
Putri kaputra among the twelve kinds of sons 'do not
speak of them at all

The zeal upon the obsolescence of the  Putrika
along with the various other kinds of secondary sons,
except the Dattaka, was set by the text of the
Adi t yapur ana whi ch gi ves an index expurgatorius of |aws
forbidden in the Kali Age and mentions anong others the
recogni tion of sons other than Aurasa and Dattaka. Thi's
text, as the Snritichandrika, Parasara, Madhava and
ot hers observe, nmakes the institution of Putrika void
inthe Kali Age. Fromthe historical point of view we
can only | ook upon this as a record of-the contenporary
fact, that this practice had gone out of vogue.”
We are broadly in agreenent with the foll owing passage

occurring in Myne's Hi ndu Law (1953 Edition) at pages 181-
182 which while dealing with the reason for putrika-putra
| osing inportance and the energence of the adopted son as
the only other son recogni sed by nodern | aw states:-

53

"Apart from the exceptional kshetraja son, the
prom nence of the putrika-putra or the son of an
appoi nted daughter is an indication of the prevailing
usage which was all in his favour. Hs equality in
status with the aurasa son both for spiritual and
temporal purposes was established from the earliest
times and he had to offer pindas both to his father and
to his maternal grandfather and he took the estate of
his owmn father if he left no other son. In many
respects therefore, he was like the son of two fathers
and

it must have been increasingly felt that his father
shoul d not be deprived of the continuance of his own
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line. The son of the appointed daughter, in offering

pindas to his nother, had to recite the gotra of his

mat ernal grandfather, as in the putrikakarana narri age
the gift of the girl was not conmplete. For religious
purpose, this anonmalous position of a son of two
fathers nust have been found to be unsatisfactory and,
as a consequence, there was the repeated injunction not
to marry brotherless maidens, which would nake it
difficult to secure suitable bridegrooms if the
institution of putrikaputra was insisted upon. There
was al so the injustice to his uterine brothers who were
excluded by their appointed brother fromthe enjoynent
of their maternal grandfather’s property. Besides, the
daughters other than the appointed daughter appear to
have cone into their own by the tine of the Arthasastra
of Kautilya. This nmust have led to the gradua

recognition as heirs to the maternal grandfather of
sons of daughters w thout any appointnment, while at the
sanme time the putrikaputra's duty to offer pinda to the
mat ernal ancestors was i mposed also on the daughter’s
son. But —as the daughter’s son was only a bhi nnagotra
sapinda, it becane necessary that an adoption of a son
shoul d be nmade whenever a continuation of the direct
line was desired either for spiritual or tenpora

pur poses. Al these reasons nust  have powerfully
operated to bring the adopted son into a new
prom nence. Accordingly, Manu provided for the identity
of the adopted son wth the fanily into which he was
adopted. "

Now that the practice of appointnent of a daughter as
putri ka has becone obsolete, all daughters and their sons
stand in the sanme position. This perhaps is the reason as to
why such practice was given up

It was in the alternative contended that when once it
was established that at the time of the ancient Snritis, a
H ndu had the right to appoint a daughter for the purpose of
raising a son for himthat right would continue 'to be in
exi stence until it was taken  away by a conpet ent
| egi sl ature-a |l aw nmaking body as we understand today. It is
al so argued that the theory of a practice once recogni zed by
| aw becomi ng obsol ete was unknown. In support of the above
subm ssion, strong reliance was placed on the decision of
the Hgh Court of Madras in Pudiava Nadar v. Pavanasa Nadar
& Os. (1) |In that case, the question before the H gh Court
was whet her the rule of Hndu law which “excluded a
congenitally blind person frominheritance had
54
becorme obsolete or not. The case was referred to a  Ful
Bench as there was an earlier ruling of that Court in
Surayya v. Subbamma(1l) which had taken the view that the
said rule had become obsol ete and doubts “had been
entertai ned about the correctness of that view In Surayya s
case (supra) Sadasiva Ayyar, J. observed: "l need not say
that a rule becomes obsolete when the reason of the rule
di sappears through change of circunstances and environnents
in the society which was governed by that rule", while
Napier, J. who agreed with himsaid that owing to inproved
nmet hods of education there was no reason why such a

di squalification should still continue and that it was open
to the Court to enunciate that rule by declaring it to be
obsol ete. Schwabe, C. J. who presided over the Full Bench

whi ch deci ded Pudi ava Nadar’s case (supra) after observing
"The next question is whether, assuning a blind
man’ s exclusion to have been the |law at the date of the
M takshara, it has since becone obsolete. This, in mny
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judgrment, is a question of fact. A |law does not cease
to be operative because it is out of keeping with the
times. A |aw does not becone obsol ete because it is an
anachroni smor because it is antiquated or because the
reason why it originally becane the I|aw, would be no
reason for the introduction of such | aw at the present
time."
proceeded to state

"I n considering whether the custom has become
obsolete in the sense of its having ceased to exist,
the fact that it is an anachronismmy be a proper

matter to be taken into consideration, if there were
evi dence both ways, in weighing that evidence but
otherwise it is of 'no inportance. In this case, in ny
judgrment, the wevidence'is all in favour of the custom

havi ng conti nued. There is no oral evidence before the

Court and no-statenent of any text witer or any

judgnment to which our attention has been called that

thi s custom has becone obsolete in the sense of its
havi'ng been di sconti nued. "

O dfield,J. agreed with the Chief Justice. Courts
Trotter, J., the third Judge delivered a separate but
concurring judgnent in which he observed thus:

"To ny m'nd, before allow ng a nandate such as |
conceive this/ tobe, to be disregarded, it nust either
be proved by evidence to be actually disregarded in
practice at the present tine andas | have already said
there is no such evidence in this case-or it must be
shown by an examination of the snritis and commentaries
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to have been obsolete at the tine they were witten,

and that the authors thereof nmerely repeated parrot-

like the words of Manu and the Mtakshara as a maxi m

dignified by antiquity but not corresponding to the

practice obtaining at the tinme either of the Mtakshara
or of their own compilations. If it could be shown that
comentators earlier than (the Mtakshara had used
| anguage neaning or inplying that the rule in this
respect was obsolete, that might be a |legitinmate ground
for the conclusion that the Mtakshara was nerely
repeating the words of Manu wi thout inquiring whether
the rule survived in force when the Mtakshara was
witten. If a comentator l|ater than the Mtakshara
used simlar |anguage, that mght lead to a legitimte

i nference that, though in force at the date of the

M takshara, the rule had subsequently becone obsol ete."

Utimately the Full Bench held that the rule which
excluded a congenitally blind person from inheritance had
not been shown to have become obsolete and that in' the
twentieth century any anendnment to that rule could only be

done by a legislature. It is stated that the ratio of this
deci si on has been dissented fromin two subsequent deci sions
of the Madras High Court in Anritanmal v. Valli  Muyi

Ammal (1) and in Kesava v. Govindan(2). W are not concerned
with the said subsequent opinions. But the fact remains that
both Schwabe, C.J. and Coutts Trotter, J. who decided the
Pudi ava Nadar’'s case (supra) did not state that a rule of
Hi ndu | aw could not becorme unenforceable on the ground that
it had become obsol ete.

The rule of desuetude or obsol escence has been applied
by this Court while interpreting Hindu law texts. 1In
Shiromani & Ors. v. Hem Kumar & Ors. (3) one of the questions
whi ch arose for consideration was whether the practice of
allowing a larger share of property to the el dest son which
was known as ’'Jethansi’ or ’'Jeshtbhagam had become obsol ete
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and therefore unenforceable. The claimof a party to such
| arger share was negatived by this Court by applying the
principle that the rule though founded in the Sastras had
becorme obsolete. In doing so, this Court relied on a passage
in the Mtakshara, which when rendered into English read
t hus:
"Unequal division though found in the sastras
(e.g. Manu I X, 105, 112, 116, 117, Yaj. I|l1. 114) should
not be practised because it has cone to be condemmed by
(or has become hateful to) the people, since there is
the prohibition (in Yaj. |I. 156) that an
56
action, though prescribed in the sastras, should not be
performed when it has cone to be condemmed by the
peopl e, since such an ‘action does not Ilead to the
attai nment of Heaven. For exanple, though Yaj. |. 109
prescribes the offering of a big ox or a goat to a
| earned brahmana guest, it i's not now practi sed because
peopl'e have conme to hate it; or just as, although there
is.a Vedic text laying dowmn the sacrificing of a cow
"one-shoul'd sacrifice a barren cow called anubandhya

for Mtra and Varuna’', ~still it is not done because
peopl e conderm it. And it has been said "just as the
practice of niyoga or the killing of the anubandhya cow

is not nowin vogue, so also division after giving a

special share (to the el dest son) does not now exist".

There is another instance where an ancient rule
regarding a formof  marriage has been held to have becone
obsol ete by courts. Gandhava form of nmarriage had been
permtted and recognised in -ancient tines. Apart from Manu
and sonme other Snritis recognising it, we have the follow ng
sl oka in Kalidasa's Abhijnana- Sakunt al am -

Gandhaverven vi vahen

bahwayo raj arshi kanyakah

shruyant e parirnitashtah

pi t hri vi schabhi nandi t ah

(Many daughters of royal sages are heard to have been
married by the cerenony called Gandharva, and (even) their
fat hers have approved them.

But in Bhaoni v. Mharaj Singh(1l) and Lalit Mhan v.
Shyanmapada Das(2) it was held that +the Gandharva form of
marriage could not be recognized as valid marriage as it had
becone obsol ete.

VWiile interpreting the ancient texts of Smitis -and
Commentaries on H ndu Dharnasastra, we should bear in mnd
the dynamic role played by l|learned comentators who were
li ke Roman Juris Consults. The commentators tried to
interpret the texts so as to bring themin conformty wth
the prevailing conditions in the contenporary society. That
such was the role of a comentator is clear even fromthe
M takshara itself at least in two places-first, on the point
of allotment of a larger share at a partition to the ‘el dest
son which is discussed above and secondly on the question of
right of inheritance of all agnates. The second point is
el uci dated by the Privy Counci
57
in the follow ng passage in Atnmaram Abhinmanji v. Bajirao
Janrao & Ors. (1)

"It was however, recognized in course of time that
the rule enunciated in the ancient texts, giving the
right of inheritance to all agnates, however renote,
and placing the cognates after them was not in
conformity wth the feelings of the people; and
Vi j naneswara, when witing his conmentary M takshara on
the Smiti of Yajnaval kya, probably found that a usage
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had grown wup restricting the samanodaka rel ati onshi ps
to the fourteenth degree. He accordingly refrained from
endorsing the all enbracing rule of Yajnaval kya, and
while mentioning it in the verse dealing wth the
subj ect, he gave promnence to the restricted scope of
the word, and supported it by citing Vrihad Manu. It
must  be remenbered that the comentators, while
professing to interpret the lawas laid dowmm in the
Snritis, introduced changes in order to bring it into
harmony with the usage foll owed by the peopl e governed
by the law, and that it is the opinion of the
commentators which prevails in the provinces where
their authority is recognized. As observed by this
Board in Collector ' of Mudura v. Mottoo Ranmalinga
Shat hupat hy (1868) 12 Mdo. |.A 397, 436, the duty of a
judge "is not so much to inquire whether a disputed
doctrine is fairly deducible from the earliest
authorities as to ascertain whether it has been
received by the particular 'school which governs the
district with which hehas to deal, and has there been
sanctioned by wusage. For —under the Hi ndoo system of
law, clear proof of wusage will outweigh the witten
text of law " Indeed, the Mtakshara "subordinates in
nore than one place the | anguage of texts to custom and
approved usage": ~Bhyah Ram Singh v.  Bhyah Ugur Singh
(1870)13 Mbo. 1. A 373, 390. It s, therefore, clear
that in the event of a conflict between the ancient
text witers ‘and the conmentators, the opinion of the
| atter nmust be accepted.”

The inportance of the role of the comentators is

expl ai ned by P.B. Gaj endragadkar, J. (as he then was) in his
article entitled "The Historical Background and Theoretic
basis of Hndu Law in the ’'Cultural Heritage of " India’

(Vol .

1) at page 427 published by the Ranakrishna M ssion

Institute of Culture thus:-
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"In due course of tinme, when the distance between
the letter of the Snritis and the prevailing custons
threatened to get wider, commentators appeared on the
scene, and by adopting i ngenious interpretations of the
sane ancient texts, they achieved

the | audabl e object of bringing the provisions of the
law into line with popul ar usages and custons. The part
pl ayed by Vijnanesvara in this connection deserves
special nmention. The fiction of interpretation is seen
inthe three systenms of jurisprudence known to us, the
Roman, the English, and the Hindu system But as M.
Sankararama Sastri points out, there is an interesting
di stinction anong the three systens on this point.
Whereas the authority of the English case law is
derived from the Bench, that of the Roman' Responsa
Prudentium and the Sanskrit comentary is derived from
the Bar. While in England the developnment of ‘lawis
left entirely to the exigencies of disputes actually
arising for adjudication, in India and at Rone, it was
possible for the jurist to evolve and honbgeneous body
of Laws without reference to actually contested cases.
In this connection, it may be interesting to refer to
the observations of Bentham that a legal fiction is a
"willful falsehood having for its object the stealing
of legislative power by and for hands whi ch could not
and durst not openly claimit-and but for the del usion
thus produced could not exercise it. Neverthel ess, the
legal fiction of interpretation has played a very
progressive part in the devel opnent of H ndu Law. It is
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because this process was arrested during the British

rule in this country that Hndu Law canme to be

fossilized, as judges relied nainly on the comentators
wi t hout taking into account the changing custons and
usages in the H ndu comunity."

It was next contended by the |earned counsel for the
appel lants that the rule against the appointnent of a
daughter by a Hindu to beget an issue for hinself in Kal
age enunci ated by Saunaka and others should be treated as
only directory and if any person appointed a daughter for
that purpose in contravention of that rule still her son
woul d becore putrika-putra of the person so appointing, with
all the privileges of a putrika-putra. |In support of the
above contention, reliance was placed on the decision of the
Privy Council in Sri _Balusu Gurulingaswanmi v. Sri Bal usu
Ramal akshmama & Ors. (1) in which it had been held that the
adoption of an only son though prohibited, having taken
pl ace in fact was not null and void under H ndu law. In that
case, the Privy Council was faced with divergent opinions of
the Indian H gh Courts on the interpretation of the rel evant
texts and was also probably noved by the creation of a
nunber of titles which had been done on the basis of the
opi nions of sone High Courts which had taken the view that
the textual prohibition was only directory and not nmandatory
by applying a rule/of interpretation expound-
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ed by Jamni, the author of 'Purva Mnansa' ‘that all texts,
supported by the assigning of a reason were to be deened not
as vidhi but as arthavada or recomendatory.. The Privy
Council had to reconcile in that case a nunber of
i nconsi stent comrentaries and judicial decisions. Utimtely
it upheld the adoption with the follow ng observations which
were nmade with a ot of reservation:-

"But what says authority? Private commentators are
at variance with one another; judicial tribunals are at
variance with one another; and it has come to this,
that in one of the five great divisions of I'ndia the
practice is established as a |legal custom and of the
four Hgh Courts which preside over the ~other four
great divisions, two adopt one of the constructions and
two the other. So far as nere official authority goes
there is as much in favour of the |aw of free choice as
of the law of restriction. The final judicial authority
rests with the Queen in Council. |In advising Her
Maj esty their Lordships have to weigh the severa
judicial ulterances. They find three |eading ones in
favour of the restrictive construction. The earliest of
them (in Bengal, 1868) is grounded on 'a palpably
unsound principle, and |loses its weight. The second in
time (Bonbay, 1875) is grounded in part on the first,
and to that extent shares its infirmty, and in part on
texts of the Mtakshara, which are found to be
msleading. So that it, too, loses its weight. The
third (Bengal, 1878) is grounded partly on the first,
and to that extent shares its infirmty; but it rests
in great neasure on nore solid ground, nanely, an
exam nation of comentators and of decided cases. It
fails, however, to neet the difficulty of
di stingui shing between the injunction not to adopt an
only son and other prohibitive injunctions concerning
adoptions which are received as only recomrendatory;
the only discoverable grounds of distinction being the
texts of the Mtakshara, which are m sleading, and the
greater anmount of religious peril incurred by parting
with an only son, which is a very uncertain and unsafe
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subj ect of comparison. The judicial reasoning, then, in
favour of the restrictive construction is far from
convincing. That the earliest Madras decision rested in
part on a mi sapprehension of previous authority has
been pointed out; and the Madras reports do not supply
and close exam nation of the old texts, or any
additional strength to the reasoning on them The
Al | ahabad Courts have bestowed the greatest care on the
exam nation of those texts, and the main lines of their

argunents, not necessarily all the by ways of them
conmand their Lordshi ps’ assent. Upon their own
exam nation of the Snritis, their Lordships find them
by
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no neans equally bal anced bet ween t he t wo

constructions, but wth a decided preponderance in
favour of that which treats the disputed injunctions as
only monitory and as l|eaving individual freedom of
choice. They find thenselves able to say with as nuch
confiidence as is consistent with the consci ousness that
abl e-and 1 earned nmen~ think otherwi se, that the Hi gh

Courts of All ahabad and Madras have rightly interpreted

the law and rightly deci ded the cases under appeal ."

Proceedi ng further, the Privy Council observed:

"A Court / of Justice, which only declares the |Iaw
and does not make it, cannot, as the Legislature can
declare it wth a reservation of titles acquired under
a different wview of it. But their Lordships are placed
in the position of being forced to differ with one set
of Courts or the other. And so far as the fear of
di sturbance can affect the question, if it can rightly
affect it at all, it inclines in favour of the |aw
whi ch gives freedom of choice. People may be disturbed
at finding thenselves deprived of a power which they
bel i eved thensel ves to possess and nmay want to use. But
they can hardly be disturbedat being told that they
possess a power which they did not suspect and need not
exercise unless they choose.  And so with titles. |If
these appeals were allowed, every adoption made in the
North West Provinces and in Madras under the views of
the law as there laid dowmm may be invalidated, and
those cases nust be nunerous. Wereas, in Bengal and
Bonbay the law now pronounced wll only tend to
i nval idate those titles which have been acquired by the
setting aside of conpleted adoptions of only sons, and
such cases are probably very few Wether they demand
statutory protection is a matter for the | egislature,
and not for their Lordships to consider. It is a matter
of some satisfaction to their Lordships that their
interpretation of the law results in that course which
causes the | east anount of disturbance."

In these appeals we are not faced with the situation
with which the Privy Council was confronted. No judicia
decision of any court where a title had been upheld on the
basis of putrika-putra form of adoption has been brought to
our notice. |If really such a practice was prevailing in
recent centuries, persons with only daughters and no sons
bei ng not uncomon there should have arisen a nunber of
cases. W may renenber that the Privy Council while deciding
the case of Thakoor Jeebnath Singh (supra) observed that it
was not necessary to decide the validity of the practice of
appoi ntnent of a daughter to raise an issue 'although there
certainly does not appear to have arisen
61
in nmodern times any instance in the courts where this custom
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has been considered’. The only case where such a title was
set but not established was the case of Lal Tribhuwan Nath
Singh (supra) which has been dealt with separately by us.
Moreover we are not concerned in this case wth the
eligibility of a person being taken in adoption but the
exi stence of the very institution of putrika-putra itself.
When we have the predom nant opinion of comentators
supporting its non-existence in the last few centuries
extending to a period prior to the life time of Raja Dhrub
Singh and there are good reasons for the H ndu society
abandoning it, it would be inappropriate to resurrect the
said practice by placing reliance on the above argunent of
the Il earned counsel, which in the circunstances appears to
be hi ghly tenuous.

At this stage, it should be stated that the H gh Court
after considering in detail the evidence on record cane to
the conclusion that the famly of Raja Dhrub Singh was
governed by the Benaras School of H ndu | aw and not by the
Mthila School” (See para 64 of the judgnent of G N Prasad,
J. and paras 229 and 230 of Madan Mdhan Prasad, J.). No
ground was made out by the Ilearned counsel for the
appel lants in these appeals to take a different view W
hold that the fam |y of Raja Dhrub Singh was governed by the
Benaras School of Hindu Law and there is no occasion to
apply principles of the Mthila School of H ndu law to the
present case.

The question | whether the famly was governed by the
Benaras School or by the Mthila School becanme relevant
before the Hgh Court as an -attenmpt was nade by the
appel l ants herein relying on some commentaries which were
considered as having local application to show ‘that the
practice of appointnent of a daughter to raise an.issue was
in vogue anongst those governed by the Mthila School. The
said coomentaries on which reliance was placed by the
appel l ants have been dealt wth in detail by Mdan Mhan
Prasad, J. in paragraphs 204 to 215 of his judgment.
Sunmarizing his views on them | Madan Mhan Prasad, J.
bserves at paragraphs 214 and 215 of his judgnent 'thus: -

"214. It will thus appear that of all the other
witers of Mthila School nentioned earlier, Pandit
Amarit Nath Jha is the only one who has unequivocally
said that during the Kali age these four Kkinds of sons,
viz. Aurasa, Dattaka, Kritrima and Putrika putra, can
be made and recognised. It wll, however, appear that
he has taken no note of Saunaka and Adityapuran. Even
though he has referred to Nanda Pandit and di scarded
the Kshetraj on account of the interpretation by Nanda
Pandit, he
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has not referred to the prohibition of Saunaka and the

acceptance thereof by Nanda Pandit and naturally,

therefore, he has given no reasons for differing with

Nanda Pandit and the several other comentators who

have been discussed earlier and who accepted the

prohi bition of Saunaka so as to include the Putrika

Putra.

215. The |Ilearned author of this book is a product
of the 19th century. Wether the custom of Putrika
Putra obtain in Mthila is a question which cannot be
answered nerely on the basis of the precept of this
witer that even during the Kali age such sons should
be made. It nay be recalled that the Privy Council in
the case of Thakur Jeebnath said that for nore than a
century not a single case of adoption in the form of
Putrika Putra was brought to their Lordship’s notice.
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Barring the few cases of Narsing Narain, Thakur
Jeebnath and Babui Rita Kuer no other case was brought
to our notice even today where the custom of Putrika

Putra had been alleged or decided. Be that as it may,

nobody has clainmed any authority for Pandit Amrit Nath

Jha, except wth respect to the Mthila School. His

authority will, therefore, lend support, if at all, to

the case of the plaintiffs of Title Suit No. 25 of

1958, only if they are abloe to establish that the

Bettiah Raj family was governed by the Mthila Schoo

of Hndu law. | may state here that the conclusion

which | have arrived at on this question is that the
evidence in this case does not prove that the aforesaid
fam ly was governed by the Mthila School; on the other
hand it is clear ~that it was governed by the Benares

School of Hindu Law and in view of that the authority

of Pandit Anrit Nath Jha is of no avail to the

plaintiffs.”

We are generally in agreenent - with his views and we add
that the material placed before us is not sufficient to hold
that the —institution of _putrika-putra was in vogue during
the relevant tinme even anmongst persons governed by the
Mthila School. On a consideration of the entire matter, we
hol d that throughout India including the area governed by
the Mthila School, the practice of appointing a daughter to
raise an issue (putrika-putra) had becone  obsolete by the
time Raja Dhrub Singh was alleged to have taken Raja Juga
Ki shore Singh as putrika-putra. We, however, do not express
any opini on regarding the applicability of the above viewto
Nanbudiris of Kerala. W should also record that the High
Court has taken the view on a careful analysis and
consideration of the entire nmaterial before it that Raja
Dhrub Singh had in fact not appointed his daughter as a
putrika to beget a putrika-putra for him Apart fromthe
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evidence led in the case, the case of the appellants has
becorme very weak by the inconsistent positions taken up by
the parties fromstage to stage in the case as can be
gat hered from paragraphs 68 to 73 of the judgnent of G N
Prasad, J. We find it appropriate to quote here paragraph 73
of the judgment of G N Prasad, J, which reads thus:-

"73. All these statements reveal a strange state
of affairs. Anmbika (plaintiff No. 1) thought the plea
with regard to the Kritrimform of adoption to  be
correct, but Kameshwari (plaintiff No. 6) thought it
to be incorrect. Anmbika had no know edge of any plea of
Dattak form of adoption having been set up on his
behal f. Kam eshwari not only characterised that plea to
be wong but even disclained to have any  such / plea
havi ng been taken on his behalf. In other words, the
pl ea of Dattak form of adoption was taken without the
know edge or authority of either of the tw deposing
plaintiffs, namely Anmbika (D.W 15) and Kanl eshwar
(D.W 27), and it was evidently done at the initiative
of the Karpardaz of the |legal adviser of the plaintiffs
of the title suit No. 25, who obviously could have no
personal know edge of the real facts, although
however, the plea of Dattak form of adoption was al so
given up at a later stage. The multiplicity of the
various pleas cannot be |lost sight of while dealing
with the surviving plea of Putrika-Putra form of
adoption, particularly when this also was not taken in
the first instance. It seems to me that the entire case
of adoption put forward on behalf of the plaintiffs of
Title Suit No. 25 is the product of imagination of
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their legal advisers, having little relation with true
facts. "

After giving our anxious consideration to all aspects
of the case, we hold that the practice of appointing a
daughter as a putrika to beget a son who woul d becone the
putri ka-putra had becone obsolete long before the life time
of Raja Dhrub Singh and Raja Jugal Kishore Singh could not,
therefore, in law be considered as putrika-putra of Raja
Dhrub Singh. It follows that the appellants who claimthe
estate on the above basis cannot succeed. In view of the
foregoing, it is not necessary for us to go into the
guesti on whet her the decisions of the Privy Council rendered
prior to the abolition ‘of its jurisdiction over India were
binding on the Indian Courts, which is precisely the
qguestion formulated inthe certificate issued by the Hi gh
Court.

For the foregoing reasons; the appeals (Civil Appeals
Nos. 114-119 of 1976) al ongwi th the Special Leave Petition
therefore fail~ andare dismssed. In the circunstances of
the case,  we absolve the appellants fromthe liability to
pay costs-in all the courts.
S R Appeal s di sni ssed
64




