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Revi ew of Judgnents of the Suprene Court of |ndia under
Article 137 of the Constitution read with Order XXL of the
Supreme Court Rules, 1966-Petitions filed under Article 32
of the Constitution indirectly i nvoking the revi ew
jurisdiction and seeking a review of earlier decision of the
Courts Held, there is no substance in the request.

HEADNOTE:

Wth a view to inproving the Incone-tax adm nistration,
the Government of India in consultation wth the Federal
Public Service Comm ssion decided to reconstitute then
existing income-tax services, Class | and |II. Under the
schenme of reorganisation of the services set out - in a letter
dat ed Septenber 29, 1944 of the Governnent of |ndia Finance
Department, the central service Class | was to consist of
(i) Comm ssioners of Incone-Tax (ii) Assistant Conm Ssioners
of Incone-Tax; (iii) Income-Tax O ficers Gade | and (iv)
I ncome-Tax O ficers Grade-11. Thus I ncome-Tax Oficers d ass
| were to be of two grades, Grade | and Il; while Income- Tax
Oficers Class Il were to consist of one grade, nanely,
Grade Il1l1. Causes (a) to (e) of paragraph 2 of the letter
prescribed the mnpde of recruitment to the various posts in
Class | and Cass Il. Under dause (d) recruitnment to Class
| Grade Il was 20% by pronotion fromCass Il, Gade Ill and
80% by direct recruitnent via Indian Audit and Accounts
Service etc. examnation. Rules regulating recruitnent to
the I ncone-Tax Oficers (Cass |, Gade Il) service "liable
to alteration fromyear to year" were published on May 26,
1945, by a resolution of the Finance (Central Revenues)
Departnent. Rule 3 provided that recruitment to Cass |,
Gade 11’s service shall be nmade (1) by conpetitive
examination held in India in accordance with Part-I1 of the
Rules and (ii) by pronotion on the basis of selection of
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Gade Il (Cass Il service, in accordance with Part 111 of
the Rules. By Rule 4 of the Governnent was to determ ne
subject to the provisions of Rule 3, the nethod or nethods
to be enployed for the purpose of filling any particul ar
vacanci es, or such vacancies as may be required to be filled
during any particular period, and the nunmber of candi dates

to be recruited by such nethod. Part 11l of the Rules called
(Recruitnment by Pronotion) provided by paragraph 21 that
"recruitnment by pronotion shall be made by selection from
Grade-111 Incone-Tax Oficers (Class Il service) after

consultation with the Federal Public Service and that no
of ficer shall have any claimto such pronotion as of right"

By a letter dated ‘January 24, 1950 the Governnent of
India laid down certain rules of seniority : (a) as between
direct recruits; (b) as between pronotees selected from
Class Il and (c) as between  direct recruits who conpleted
their probation in a given year and the pronotees appointed
in the sane year to Cass |

812

On Cctober 18, 1951 the Governnent of India addressed a
letter to all the Comm ssioners of Income-Tax titled
"I ncome-Tax Oficers, Gade-Il (Cass- | service)-quota of

vacancies filled by pronotions" wherein it was outlined that
for a period of 5 years in the first instance 66 and 2/ 3 per
cent of the vacancies in dass-lI, Gade-Il would be filled
by direct recruitnent by a combi ned conpetitive exanm nation
and the remaining 33 and 1/3 per cent” on- the basis of
selection by pronotion from Gade-II1 (dass-Il service).
Any surplus vacanci es which could not be filled by pronotion
for want of suitabl e candi dates would be added to the quota
of vacancies to be filled by direct recruitnment. By a letter
dat ed Septenber 5, 1952 the Governnent of India revised with
a retrospective effect the Rules of Seniority which were
laid down on January 24, 1950. Rule 1 (f)(iii) as franed on
January 24, 1950 which was to the effect that "the pronotees
who have been certified by the commission in any cal endar
year shall be senior to all direct recruits who conplete
their probation during that year or after and are confirnmed
with effect froma date in that year or after"” was revised
on Septenmber 5, 1952 as "officers pronoted-in accordance
with the recomendations of the Departmental ~ Pronotion
Conmittee before the next sitting of the Departnenta
Promotion Committee shall be senior to all direct recruits
appointed on the results of the exam nations held by the
Uni on Public Service Conmi ssion during the calendar year in
whi ch the Departnental Pronotion Conmittee net during the
three previous years". Rule 1(f)(iv) of the 1952 Rul es dealt
with a special situation in which an officer initially
appointed to Cass Il service was given seniority -in the
sanme manner as a departnental pronotee, if subsequent to his
passing the departnental exam nation he was appointed to
Class | on the results of the conpetitive exam nation. Rule
4 of Chapter 11X of the Rules of Promotion of the Central
Board of Revenue O'fice Procedure Manual states that the
prescribed mnimum service for an officer of Cass-I, Gade-
Il for pronotion to Gade-I is 5 years gazetted service
i ncluding one year in Cass-I, Gade-1l. For a pronpotee from
Cass-I1 the mininumperiod of service for pronotion to
G ass-1, Gade-1 would be actually 4 years service in C ass-
Il and one year service in Cass-1, Gade-I1.

In an appeal arising out of Wit Petition No. 189-D of
1962 filed by one S. G Jai Singhani (who is respondent No.
358 in Wit Petition No. 66 of 1974 and respondent No. 5 in
Wit Petition No. 4146 of 1978), a constitutional Bench of
this Court held : (i) Rules 1(f)(iii) and (iv) of the
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Seniority Rules franmed in 1952 did not violate Articles 14
and 16 since they were based on a reasonable classification

(ii) Rule 4 of Chapter IX of the Central Board of Revenue
Ofice Procedure Manual did not |lead to any discrimnnation
as between direct recruits and pronotees, since the object
of the rule was really to carry out the policy of Rule
1(f)(iii) of the Rules of Seniority and not allowit to be
defeated by the recruitnment of 5 years’ service in C ass-|

Grade-11 itself, before a person could be considered for
promotion to Cdass-I, Gade-1; (iii) Rule 4 of the |Incone-
Tax Oficers (Cass-I, Gade-11) Service Recruitnent Rules

was a statutory rule to which a statutory duty was cast on
the Government to determne the method or nethods to be
enpl oyed for the purpose of filling of the vacancies and the
nunber of candidates to be recruited by each nethod; and
that though in the [letter of the Governnent of India dated
Cct ober 18, 1951 there was no specific reference to Rule 4,
the quota fixed by that letter nust be deermed to have been
fixed in ‘exercise of the statutory power given by Rule 4.
There was, ~therefore, no discretion left to the Government
of

813

India to alter that quota according to the exigencies of the
situation or to deviate fromthe quota in any particular
year at its own will and pleasure. The quota rule, according
to the Court, was linked up with the Seniority Rule and
unless it was strictly observed in practice it would be
difficult to hold that the seniority rule contained in rule
[ (f)(iii) was not unreasonable and did not offend Article 16
of the Constitution. The Court suggested that for future
years the roster system should be adopted by framing an
appropriate rule for working out the  quota between the
direct recruits and the pronotees and that a roster n should
be mai ntained indicating the order in ~which appointments
were made by direct recruitment -and by promotion in
accordance with the percentages fixed under the statutory
rule for each method of recruitnent. Thus the direct
recruits succeeded substantially in their contentions, the
guota rule acquired statutory force, appointnments of
promotees in excess of the quota becane bad and it becamne
obligatory for the Government to prepare a fresh seniority
list. Pronotees found to have been appointed in excess of
the quota admissible to pronoteeS had naturally to go down
in the final gradation of seniority.

On July 15, 1968 the Government prepared a fresh
seniority list and filed it in the Suprene Court. That |ist
failed to satisfy prombtees as well as direct recruits.
VWhet her this seniority list was collect andin accordance
with the mandamus which was issued by this Court in S G
Jai Singhani‘s case, [1967] 2 S.CR 703 canme up for
consideration in four appeals which were disposed of by a
conmon judgrment dated August 16, 1972 reported as ' Bishan
Sarup Gupta v. Union of India (first Gupta’ s case) in [1975]
Suppl. S.C.R 491. The Court was al so called upon to exam ne
the correctness of seven principles enunerated in the
CGovernment letter dated July 15, 1968 governing seniority.
The first principle was accepted as good. The second and the
third principles were held to be partially incorrect in so
for as they excluded reference to all the pronotees of 1952.
The Court held that the pronotees of 1952 should be referred
toin the seniority |Ilist whether they are affected or not,
the object being the ascertainnent of excess pronotions.
This Court further held that the rule dated Cctober 18, 1951
was not concerned with the Constitution of the cadre but
"was concerned wth how permanent vacancies were to be
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filled" and, therefore, the pronotees would be entitled to
1/3 of the vacancies in any particular year whether or not
there was direct recruitnment by conpetitive examnation in
that year. This ratio of 2 :1 between the direct recruits
and the pronotees could not be made to depend on whet her any
direct recruits were appointed in any particular year. It,
therefore, becane essential to determ ne the actua

vacancies in the cadre but the Governnent put forward the
plea even in this case as in Jai Singhani’s that it was
i mpossible for themto give the exact figure of vacancies in
any particular vyear. According to the Court, when the quota
rule referred to vacancies it was inmplicit that the
vacancies are those which the Governnent wanted to fill up
what ever may be the actual nunber of vacanci es avail able for
being filled up. Any _number of posts anmpbng the pronotees
nore than 1/3 of the total nunber of appointnents in the
particul ar year was considered to be in excess of the quota
avail abl'e for promotees. The Court rejected the argunent
that the 'quota rule which is co-related to vacancies of
per manent. posts ~only and not to those in tenporary posts.
Whi | e uphol ding the wei ghtage allowed under Rule I (f) (iii)
to Cass-1l officers pronoted to dass-I, Gade-Il, the
Court also held that  even after 1956, the Government was
entitled by reasonof Rule 4 of the Recruitment Rules of
1945 to follow the quota rule of 1951 as a rough guideline,
"wi thout going through the trouble of ~ putting the sane on
record in so nany words" and

814
that in the normal « course the Governnent was entitled to
prepare the seniority list~ till the end of 1958 in

accordance with the quota rule of 1951. In regard to the
position after year 1958 the Court cane to the concl usion
that the quota rule ceased to apply and cane to an end on
January 16, 1959, when the sanction to upgrade 100 tenporary
posts in Cdass-11, Gade-lIl to Cass-I, Gade-11 was given
by the President. The seniority rule then fell w th quota
rule. On these considerations. the Court held that the
seniority list. was valid in regard to pronotions made up to
January 15, 1959 to the. extent that it was prepared ' on the
basis of the quota rule dated OCctober 18,1951 read wth
Seniority Rule I (f)(iii). As a corollary, the Court set
aside the seniority list of July 15, 1968 and directed the
Government to prepare a fresh seniority list. The List for
the years 1955 to January 15, 1959 was directed to  be
prepared in accordance with the quota rule of 1951 read with
Seniority Rule 1(f) (iii). The List to be effective from
January ]6, 1959 was directed to be prepared i n-accordance
with the rules to be nade afresh by the Governnent.

On February 9, 1973 the President namde rules called the
I ncome- Tax (Class-1) Service (Regulation of Seniority) Rules
1973 under Article 309 of the Constitution gi ving
retrospective effect fromJanuary 16, 1969. In pursuance of
the liberty reserved to the parties under the Judgnent in
the first Qupta' s case the validity of the new seniority
rules was challenged by the pronotees once again. The
chal | enge was consi dered and repelled by the Court in Bishan
Swarup Gupta etc. v. Union of India and Os.[1975] 1 S.CR
104, second G@upta’s case., Wen the newlist of seniority
was prepared by the Government, in accordance with these
rules, the Governnent had on its hand 73 pronotees who
t hough appointed earlier between 1956 and 1958 had no quota
post, for their absorption. The 73 pronotees described as
"spill-overs on January 15, 1959", as also those who were
promot ed subsequently had to be absorbed in the Service,
which could only be done by a special rule framed in that
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behal f. The new seniority rule contained a formula for the
absorption OF all pronotees with effect from January 16,
1959 in posts allocated to them it determined their
seniority inter se and |last but not the least it detern ned
their seniority qua the direct recruits appointed from 1959.
The Court overruled the objection of the '73 spill-over
pronotees that since in the first GQupta's case the Court had
directed that they should be absorbed on a "priority basis".
all of them should have been shown in the seniority list as
havi ng been pointed on January 16, 1959 en bloc and the
direct recruits for that vyear should have been shown
thereafter. It was explained that by use of the expression
"priority basis" what was neant by the Court was that the

position or the spill-over. pronptees as seniors shoul d not
be prejudiced by clainms nade by later pronbtees on the
ground that since the spill-over pronpbtees were recruited in

excess of the quota, the | ater pronotees whose pronotion did
not violate the quota rule had higher rights than those 73.
The Court further held that, v he the 73 spill-over
appoi nt nents were nmade, there were no allocated or earnarked
posts to —which those pronbtees could have been validly
appoi nted. the ordi nary consequence of which would have been
their revision to Cass Il _posts which they originally held.
So long as the quota rule was in existence appointments in
excess of the quota, though invalid when nade, were atl east
liable to be regularised in subsequent years when vacanci es
were available. to the pronotees as a consequence of the
gquota rule But. Once the quota rule ceased to exist on
January 16, 1959, any possibility of the excess appointnents
of the pronotees being regul arised vani shed. 1t was in order
815

to overconme this injustice to the pronptees, that the new
rule was franed by the Government. The newrul e was thus not
only the direct outconme of the judgnent or the Court in the
Ist Gupta case, but it was followed on the very principles
on which the Incone-tax Service had been constituted. The
Court finally said that it had ‘also to be renenbered that
pronot eeS appointed from January 16, 1959 onwards were
appoi nted on an officiating or ad hoc basis with notice that
the question of their seniority was still undecided. This
ci rcunst ance coupled with the absence of clear allocation of
posts, made it inmpossible for the pronotees to lay claimto
seniority and contend that they were deprived of  their
natural seniority in violation of Article 16.

The petitioners who were pronotee |nconme-Tax officers
Class-1, Gade-11 prayed for reconsiderati on of these three
decisions S. G Jai Singhani v. Union of India and Anr.
[1967] 2 S.C R 703; Bishan Swarup Gupta v. Union of India
and Os.(First GQupta's case),[1975] Suppl. S.C R 495
Bi shan Swarup GQGupta etc. v. Union of India and ors. (Second
Guptas case) [1975] S.CR 104 and to the extentS. G Ja
Singhani’'s case is relied wupon in Union of India v. Mlji
Jangamayya etc.,[1977] 2 SSCR 28. On the followng

grounds:
1. The Conclusion that Rule 4 of the Income-Tax
officers (Class-1. Grade-11) Service Recruitnent Rules is

statutory and, therefore, the quota prescribed by the
Government of India for recruitnment to |Inconme-Tax officers
Cass-1, Gade-11 in exercise of the power conferred by Rule
4 would be statutory, proceeds on an assunption not
warranted by the provisions of |aw bearing on the point and
if both Rule 4 and the quota presunably prescribed in
exercise of the power conferred by Rule 4 are not shown to
be statutory; the foundation of which the edifice in S. G
Jai Singhani’s case rests is knocked down because it can be
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denonstrably established that neither rule 4 nor the quota,
prescri bed thereunder was statuary in character but was at
best an adninistrative instruction.

2. After the Court on an interpretation of the quota
rule held that the quota was related to vacancies arising in
the grade every year, the conclusion reached did not conform
tothis finding but accomobdated the so-called inability
(now shown to be factually incorrect) of the Governnent of
India to give information to the Court about the vacancies
in the grade every year with the result that the whole
calcul ation of spill-over is vitiated.

3. The mandamus issued in Jai Singhani’s case was
m sinterpreted by the Governnent because even if the quota
was statutory it was operative only between 1951 and 1956
but the Governnent interpreted the nandanus to be operative
beyond 1956 and upto 1967 which nisinterpretati on has been
pointed out in the first Gupta s case.

4. 1n the first ~Gupta’ s case while holding that the
mandanus directing,  to treat the quota statutory beyond.
1956 was " not justified yet till January 16. 1959, the Court
itself indirectly accepted the quota rule as a guideline and
treated that there was a spill-over of 73 pronotees. If Rule
4 was not statutory and consequently the quota prescribed in
exerci se of the power which had outlived its prescribed span
of life in 1956 could not be brought in to treat any
appointnent as invalid on the ground that there was no
al l ocated post for those appointees treated as spill-over
because under Rule 4 itself the CGovernnent had power to
determine the nethod or nethods to be enployed for the

pur pose of
816
filling in particular vacancies or such vacanci es as may be

required to be filled in during any particular period and
the nunber of candidates to he recruited by each nethod.

5. The action of the CGovernment of upgrading 214 posts
between 1959 and 1962 from d ass-I1, Gade-Il1 to Cass |
Grade Il was not open to question ’as at that stage there was
no quota rule and Rule 4 enabled the Governnent to rmake
recruitment from either of the two. sources in-exercise of
its executive power. In regard to the second Gupta s case
the Court introduced quota rule retrospectively by the back
door which is inpermssible and its operation manifestly
establishes its wutter wunfairness inasnuch as a ~direct
recruit nor any where in the departnent or nay be a student
nmay secure a narch-over a pronotee which has been working in
G ass-1, Gade-I1I.

Di smssing the petitions the Court,

N

HELD: Per Chandrachud, C.J. (On behalf of N~ /L .
Untawalia, P. S Kailasam E. S. Venkataranmaiah, JJ; and
hinmsel f). (Mpjority view

i. A consideration of certain historic facts in this
case makes it clear that there is no substance in the
request made for a review of the decisions in Jai Singhani
v. Union of India and Os., [1967] 2 S.C.R 703; Bishan
Swarup Gupta v. Union of India and ors. (Ist Gupta s case)
[1975] supplementary S.C R 491; Bishan Swarup Cupta V.
Union of India & Os.; Second Gupta’s case [1975] 1 S.C. R
104 and Union of India v. Mlji Jangamayya[1977] 2 S.C. R
28. [840 E-F]

For nearly a. decade after 1950, appointnments of
pronotees were made far in excess of the quota available to
them So long as the quota rule operated. it was possible to
regul arise their appointments when posts within their quota
became avail able in | at er years. But a somewhat
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unprecedented situation arose by the upgrading of Cass |
posts to Class | grade I1-100 of themon January 16, 1959
and 114 on Decenber 9, 1960. This mmssive upgradi ng of posts
brought about a collapse of the quota rule. Subsequent
absorption in posts which became available for being filled
up later really means regul arisation of appointnments, which
is possible provided there is no excessive deviation from
the quota rule. [840 G H, 841 A

It is true that no blane can be laid at the doors of
the pronotees on the score that they were appointed in
excess of tho quota available to them Perhaps, their
appoi ntnents must even have enabled the admnistration to
tide over admnistrative stale-nate. But the tough problem
which the administration has to face is that whereas it is
necessary to recognise and protect the clains of pronotees
who were appointed in excess of their quota, is equally
necessary to ensure that the direct recruits do not suffer
an nude set-back in -service on account of the appointments
of pronotees. ~ The conflicting clains of the two conponents
of Service, both having an-inportance of their own, have
therefore to be reconciled. It was wi'th that object that the
rules have been nodified fromtine to time. The judgnents
rendered by this Court inthe aforesaid four cases show,
wi thout a shadow doubt, how every effort was nmade to ensure
that no hardship or injustice is caused to the pronotees
nerely because their /appoi ntnents exceeded their quota. [841
A-C

2. It is not correct to say that the judgnent in Ja
Si nghani was based on a concession or that the Court felt
conpelled to draw the particular concl usions
817
therein because of the inability or refusal of the Finance
Mnistry to produce A the relevant files. The Court adopted
what it considered in the circunmstances to be a satisfactory
and scientific nmet hod of ascertaining the number of
vacanci es available for being file up. It <came to the
conclusion that the nunber of actual appointnents should
determ ne the nunber of vacancies available which was a
perfectly legitimate conclusion to draw. In the grey area
where service rules operate, nore than one view is always
possible to take wthout sacrificing either reason _or
commonsense but the ultimate choice has to be necessarily
conditioned by several considerations ensuring justice to as
nmany as possible and injustice to as few. There was no error
inthe conclusion in Jai Singhanni that ~Rule~ 4 of the
Recruitment Rules was a statutory rul e Subsequent deci sions
woul d show that there was hardly any dispute between the
parties, at later stages at any rate, that Rule 4 was a
statutory rule. [841 D-Q

3. No doubt, the pronotees should not be penalised for
the mere reason that those of them who were appointed after
January 16, 1959 were appointed on an officiating or ad hoc
basis and had clear notice that the question of ‘their
seniority was still undecided. The circunstances attendant
upon their appoi ntnents cannot, however, be whol | 'y
overl ooked in det erm ni ng whet her t he constitutiona
constrai nts have been over-stepped. [841 H, 842 A

4. It is not safe to test the constitutionality of a
service rule on the touch stone of fortunes of individuals.
No matter wth what care, objectivity and foresight a rule
is franmed, sone hardship, inconvenience or injustice is
bound to result to some nmenbers of the service. The
par anount consideration is the reconciliation of conflicting
clains of two inmportant constituents of Service, one of
which brings fresh blood and the other nmature experience.
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[842 A-(C

5. Though the pronmptees submitted in the Second CGupta
case that the new seniority rule was unfair to them they
were unable to put forward any rational alternative. On the
contrary the counter-affidavit dated August 31, 1973 file in
the Second GCupta case by Shri Mehra., the Deputy Secretary
Fi nance, shows the fullness wth which the Governnent had
consulted all possible interests while fram ng the inpugned
rules of seniority. The ganut of reasonable possibilities is
fairly covered by the four alternatives referred to in Shri
Mehra's affidavit. The inconveniences and disadvantages
flowwng from the first three alternatives would be far
greater than those flowing fromthe fourth. That is why the
choice ultimately fell on the fourth alternative under which
the seniority between pronotees and direct recruits was
filed alternately on a roster system vacancies being
equal |y divided between pronotees and direct recruits, for
the entire period from 1959 up-to-date. The observation of
the Court  inthe Second Gupta’'s case at page 119 shows how
difficult it isto solve the jig-saw puzzle of service
di sputes. [842 CH G

6. The report of the 'Committee on petitions’ of the
Raj ya Sabha, howsoever, sincerely notivated and fully drawn
cannot be given the inportance which the pronptees seemto
attach to it. In /paragraph 16 of its Report the Commttee
does refer to certain files but those files appear to
contain sonme notions in regard to the direct recruitnent
only. The Committee has given a table of conparative
appoi ntnents in paragraph 19 of its Report but it had to
specul ate on an inportant aspect of the matter, as is shown
by its own |anguage, that the table shows the nenber of
direct recruits which the Government wanted to take and "on
the basis of which the pronotees nust have been given prono-
818
tions". If indeed the relevant-files were produced before
the Committee, it would not have expressed its sense of deep
shock and resentnent at the disappearance of the files.
Further para 32 of the Report shows that the Commttee had
to grope in the dark and indulge in a certain amunt of
specul ation on matters wunder its consideration. In the
circunstances it has done as good a job as a Committee can
and no fault need to found wth it. But nevertheless the
said Committee’'s report cannot di spl ace the Courts
judgrments. [842 H, &43 A-(C

Even on nerits there is no justification for
considering the judgments already rendered by this Court
i nasmuch as no fresh facts were brought to notice by way of
di scovery of new and inportant evidence which would justify
reconsi deration of the decisions already rendered by this
Court after the nobst careful examination of the conpeting
contentions. The report of the Rajya Sabha Committee on
petitions shows that the relevant files are still not
traceable. [843 E-F, GH, 844 A

Per Desai, J. (contra )

1. Wi | e, no doubt , the Supr ene Court has
constitutional rower |lo review its decision, it is a power
to be sparingly exercised because any such review has the
tendency to unsettle questions which may have been finally
determ ned. The Supreme Court does not Ilightly undertake
review of its decisions nore especially where conflicting
clains have been settled by the decision of this Court and
the whole ganmut nmay have to be gone through over again on a
reconsi deration of the decision. While exercising inherent
power to reconsideration and reviewits earlier decision
the Supreme Court would naturally like to, inpose certain
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reasonable limtations and would be reluctant to entertain

plea for reconsi deration and review all its earlier
decisions unless it is satisfied that there are compelling
and substantial reasons to do so. It is general judicia

experience that in manners of law involving questions of
construing statutory or constitutional provisions, two views
are often reasonably possible and when judicial approach has
to nake a choice between the two reasonabl e possi bl e views,
the process of decision nmaking is often very difficult and
delicate. [846 A-B, 847 C, GH 848 A-B]

In deciding whether a reviewis necessary when two
views are possible it would not necessarily be an adequate
reason for such review and revision to hold that though the
earlier view is reasonably possible view the alternative
view which is pressed “on the subsequent occasion is nore
reasonable. The Court’s discretion should be guided by such
consi derati on whether in the interest of public good or for
any other  valid or conpulsive reason it is necessary that
the: earlier decision should be revised. [848 B-(

Sajj'an"Singh” v. State of Rajasthan, [1965] 1 S.C.R
931; Keshav MTlls Co. Ltd. v. ~conm ssioner of |ncome Tax,
Bonbay North, [1965] 2 S.C.R 90B & 921; Manganese Oe
(I'ndia) Ltd. v. The Regional Assistant Conmi ssioner of Sales
Tax, Jabal pur, [1976] 3 S.C R 99 applied,

2. Jai Singhani case proceeds on a concession that Rule
4 and the quota prescribed by the Governnent referable to
the power conferred by Rule 4 were statutory in character.
[848 D E]

I ncone-tax service was reconstituted on Septenber 29,
1974. The Governnment ~of India classified the existing
i ncone-tax service as Class | and Cass 1|

819
The schenme provided for recruitnment of incone-tax officers
Class | grade Il partly by pronotion and partly by direct

recruitment. The scheme was set out ~in the Government of
I ndia Finance Departnent (Central ~Revenues) letter dated
Sept enber 29, 1944. The quota prescribed therein has
undergone a revision at a later date. The rules being Pre-
constitution Rules, their source nust be traced to the
Government of India Act, 1935. Section 241 of the 1935 Act
made provision for recruitnment and conditions of service.
Section 241 makes it clear that the power to -make
appoi ntnents in the case of service of Federation and posts
in connection with the affairs of the Federation was
conferred on the Governor-Ceneral or such person as he may
direct. The power to nmake rules in this behalf was conferred
by sub-section '’ on the Governor-CGeneral or by some person
or persons authorised by the Governor-General (to nmake the
rules fol the purpose. But, the rules were not nade either
by the Governor-General or such person authorised by him
"The rules were made by the Finance Departnent- and no
material was placed to show that the persons or the persons
who made the rules were authorised by the Governor-Ceneral

under Section 241(2) of the 1935 Act in this behalf. The
assunption made therefore, that Rule 4 of the Rules -are
statutory and that the quota prescribed in exercise of the
power conferred by Rule 4 nust be statutory is ill-founded
This knocks out the entire foundation of the judgnent of
this Court in Jai Singhani’'s case because this Court
proceeded to hold that as the quota was statutory, any
recruitnment made in excess of the quota in any given year
woul d be invalid and at best can be regularised by
rel egati ng such excess appointnent to the quota next year

If Rule 4 and the quota referable to the power conferred by
Rule 4 were not statutory but were nerely execute
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instructions, its violation would not render any appoi nt nent
in excess of it invalid but at best would be irregular and
inthis case on a plain reading of Rule 4 it would not even
be irregular. [848 G H, 849 A-E]

3. In P. C Sethi & Os. v. Union of India & Os. this
Court held that in the absence of any statutory rules it was
open to the, Governnent in exercise of its executive power
to issue adm nistrative instructions with regard to
constitution and recognition of service as long as there is
no violation of Articles 14 and 16 of the constitution. If
the present Rule 4 enables the Government to prescribe
method to be enployed for the purpose of filling, in any
particul ar vacancy or such vacancies as may be required to
be filled in during any particular period and the nunber of
candidates to be recruited by each nethod arid if the so
called quota is not ~statutory but nmerely a guideline, the
CGover nment whenever making appoi ntnents would be acting in
exerci se of power conferred by Rule 4 which leaves it to the
di scretion, of" the Governnent to decide fromwhat Source
recrui tnment should be nade -and what rmust be the quantum of
vacanci es-that nust be filledin at a given point of time
and such appointnent could not be said to be invalid. [849
E-H

Alternatively. 'evenif the assunption nade in Ja
Si nghani’s case that Rule 4 and the quota referable to the
exerci se of power conferred by Rule 4 i's unquestionable yet
when this Could held that the quota is related to the
vacanci es, the decision proceedi ng onan incorrect plea that
the informati on about the number of vacancies in a year is
not available, is unsustainable for two reasons, nanely, (1)
that the files are now produced; (2) in the absence of
i nformation about the vacancies available the Court could
not have invalidated any appoi ntnment - on the assunption that
appoi ntnent from the source of pronptees was in excess of
the quota. [850 A-B]

820

on a plain levelling of Rules 3,, 4 and 5, it /is clear
that the, quota was related to vacancies and at one stage
that was accepted. On this finding unless the fact situation
is clearly established showing vacancies year to year it
woul d be inpossible to hold that in.any vyear there was
excess in either source. Suppose there were 90 vacancies in
a year and the quota was 66-2/3 for direct recruits-all 33
1/3 for pronptees it would be open to the Governnent to
promote 30 persons irrespective of the fact ~whether 60
direct recruits have becone avail able or not. The assunption
made that the recruitnment nmade in a given year from both the
sources would furnish information about the vacancies in a
year would lead to a rather unfair conclusion inasnuch as
the action of the Governnent in acting in a certain manner
wi thout due regard to the quota rule would work hardship on
appoi nt ees even though on a correct cal cul ati on of vacanci es
the appointnents may be valid and | egal. [850 C E

4 The Covernnment understood the mandanmus issued in-Ja
Si nghani’'s case as covering, the whole period from 1951 to
1967. When this was questioned in the First GQupta s case
this Court held that the quota rule proprio vignme operated
between 1951 to 1956 and if there were pronotions in any
year in excess of the quota. those pronotions were nerely
invalid for that year but they were not invalid for all time
and they could be regul arised by being absorbed in the quota
for the later years. So adjusting the quota at any rate np
to 1956, the quota rule on its own strength evaporated
because it was to be in operation for a period of five years
and no fresh quota rule was issued by the Governnent.
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Therefore, after 1956 Rule 4 remained in force in’ all itsr
ignore and was not hedged in by any quota. Rule 4 permtted
the Government to nmke recruitment from either source
without fettering its discretion by any quota rule which it
was not bound to prescribe. On January 16, 1959 Gover nnent
hl the Mnistry of Finance informed the Comm ssioner of
Inconme tax that the resident had sanctioned the upgrading to

Class | of one hundred tenporary posts of |ncone-Tax
officers dass |Il. On Decenber 19, 1960 there was further
upgradi ng of 114 posts fromCass Il to Cass |. Between

1959 and 1962 these 214 posts were filled in by pronotees.
Now in the First Qupta' s case, this Court held even though
the quota expired in 1956 yet the Governnment of India
adopted it as a guideline. May be it nay be so. But, it
cannot be said that. _any appointment in breach of the
gui del i ne neither statutory nor even having the fragrance of
any executive instruction becones invalid nmore so, when the
CGovernment. had power to nake appoi ntment from either source
uni nhibited by any quota rule under Rule 4. Yet the Court
found that between 1956 and 1959 when one hundred posts cane
to be wupgraded there wasa spill-over of 73 persons and
because of the huge departure from gui delines the wei ghtage
rule giving seniority to the pronbtees by 2 to 3 years was
crushed under its own debris. Again, Rule 4 is overl ooked or

by- passed when saying that. there was 'a spill-over of 73
pronot ees between 1956 and 1959, nor could it be said that
the upgrading of 214 posts and filling themup by pronotees

woul d be in any way even irregular nuch | ess invalid because
Rule t enables the Governnment to - draw from either source.
[851 A-G

5. In the Second CQupta's case in view of the decision
inthe First Gupta’s case, a fresh seniority rule was
prepared and it was nmade retroactive fromJanuary 16, 1959.
It, inter alia, provides that the relative seniority anongst
the pronotees and the direct recruits shall be in the ratio
of 1. 1 and the sane shall be so determ ned and regul ated in
accordance with a roster nmain-
821
tained for this purpose which shall follow the follow ng
sequence, nanely, pronotee; direct recruit, pronotee; direct
recruit etc. This nmethod of roster undoubtedly introduces a
guota by the back door. Once a roster is introduced pronotee
direct recruit, pronotee direct recruit etc. even if sone
pronotees have cone in a bulk and if at a |later date sone
direct recruits are appointed in bulk while preparing roster
an earlier date-pronotee will have to yield his place to a
|ater date direct recruit. Bluntly translated it neans that
the direct recruit who was never in service when pronotee
was pronoted probably he may be a student, he may not have
even passed the conpetitive exam nation, yet he may cone
into the picture challenge one who has al ready been serving
in the departnment for a nunber of years. To illustrate in
the new seniority list prepared by the Governnent pursuant
to the order made by this Court in the First GQupta’ s case
and upheld by this Court in the Second Gupta's case a
pronotee of 1962 will have to vyield his place to a direct
recruit of 1966. [851 GH, 852 A-D] C

6. Service jurisprudence hardly permits a situation
where a man not in service cones and chall enges sonething
whi ch has been done much before he cane into service and
gets such an advantage which on the face of it appear to be
unfair. But apart fromthis, even in 1959 there was no quota
rule and assuning that the old service rule giving wei ghtage
to the pronotees crushed under weight of |large nunber of
promot ees being pronmoted it would not be open to the
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Government to so prepare a fresh seniority list which cannot
be given effect to wunless a roster is introduced which
i ntroduces quota by the back door and which is so unfair in
its operation that pronotees of 1962 wll have to yield
place to direct recruits of 1966. Under the old wei ghtage
rule pronotees were given weightage for service of 2 to 3
years over direct recruits because direct recruits were
unable to wundertake regul ar assessnment work for a period of
2to 3 years when they were nmore or less under training
whil e pronotees have been doing this work for a nunber of
years and whose experience is reflected in the weightage.
The whole thing now appears to be in the reverse gear in
that an wuninitiated direct recruit takes precedence over an
experi enced pronotee. The unfairness of the newrule is wit
| arge on the face of the record. [852 E-H

7. The fresh seniority rule violates another inportant
rule well-recognised principle.in the service jurisprudence
that in the absence of any valid rule of seniority date of
continuous officiation provides a valid rule of seniority.
This rule is conpletely crucified upon two unsustainable
assunptions that a quota rule having guideline sanction is
made i nmperative in character  and assuned to be in force
between 1956 and 1959, and that even though Government in
exerci se of power conferred by Rule 4 for its own necessity
pronoted 214 pronptees to the upgraded post, yet they nust
yield to sone future direct recruits who may cone to the
department at a later date. This Court - sustained the
deci sion holding that these were ad- hoc appointnents and
there are no regular posts for these pronmotees. This
approach wholly overlooks the fact and the force of Rule 4.
[853 A-C

8. Certainty and continuity demand that this Court
shoul d not reopen settled decisions or reopen ' closed
guestions unless wunder compelling necessity. It may he that
the fact of Income-Tax officers pronotees and direct
recruits may rest with the three -decisions of this Court.
Unfairness to some of themH nay itself not provide a good
and conpelling reason for reopening and reconsidering the
decisions. [853 C D
822

Jai Singhani and the Two Gupta cases are being quot ed,
times without nunber before this Court for the principles
enunci ated therein. These decisions, therefore, affected
subsequent decisions of this Court as well as the Hi gh
courts and

some of the principles

enunciated in these three cases stand in sharp contrast to
ot her decisions of this Court and in fact this Court itself
felt it necessary to warn that it nay becone necessary to
reconcile these conflicting decisions. The three decisions

are incorrect inthe Ilight of the materials now  placed,
especially the files which were withheld fromthe Court and
the Committee. A strong case has been nmade out for

reconsi deration of these decisions [853 E-F, 854 C D
N. D. Chauhan & Os. v. State of Rajasthan & Os.
[1977] 1 S.C.R 1037 and 1053 referred to.

JUDGVENT:
ORIG NAL JURISDICTION: Wit Petition Nos. 66/1974 &
4146/ 1978.
(Under Article 32 of the Constitution)
V. M Tarkunde, J. N Haldar, Rathin Dass and A K
Sanghi, for the Petitioners in WP 66/ 74.
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the Petitioners in WP No. 4146/ 78.

S. N Kackar, Sol. Genl. R N Sachthey, E. C. Agarwala
and Mss A Subhashini for RR1-3 in W 66 and RR 1-2 in W
4146.

Ram Panj wani, Raj Panjwani, S. K Bagga and Ms. 5.
Bagga for R 4 in WP 4146 and Intervener (Gujjar Mal.).

Ram Panj wani, Bishanber Lal, Raj Panjwani and Vijay
Panjwani for the R6 in W No. 4146 and R 358 in WP 66.

Yogeshwar Prasad and Ms. Rani Chhabra for the R 7 in
WP 4146.

A. K Sanghi for the Interveners (Hari Narain and L. S
Chakravarty).

The Judgnent of Y.. V. Chandrachud, CJ., N L.
Untwalia, P. S. Kailasam and E. S. Venkataram ah, JJ. was
delivered by Chandrachud, CJ. D. A Desai, J. gave a
di ssenti ng opi ni on.

CHANDRACHUD, C. J.-The disputes between pronotees and
direct recruits in‘various departnents of the Governnent
seemto. ‘have no end. No sooner does one round of litigation
cone to a decision than is another round started by one
party or the other, sonmetines alleging, as in these Wit-
Petitions, that inportant facts and circunmstances were not
taken into consideration in the earlier proceedings either
because they were suppressed or because, though cited, they
were overl ooked or msunderstood. A virtual reviewis thus
asked for, opening flood
823
gates to fresh litigation. There are few other litigative
areas than disputes between nmenbers of various services
inter se, where the principle that public policy requires
that all litigation nust have an end can apply w th greater
force. Public servants ought not to be driven or required to
di ssipate their time and energy in court-room battles.
Thereby their attention is ‘diverted frompublic to private
affairs and their inter se disputes affect their sense of
oneness W t hout whi ch no n (institution can /function
effectively. The «constitution of Service Tribunals by State
CGovernments with an apex Tribunal at the Centre, which, in
the generality of cases, should be the final arbiter of
controversies relating to conditions of service, including
the vexed question of seniority, may save the courts from
the aval anche of wit petitions and appeals in service
matter-. The proceedings of such Tribunals can -have the

nmerit of informality and if they wll not be tied down to
strict rules of evidence, they mght be able to  produce
solutions which wll satisfy nany and di spl ease only a few.

There are al ways a few whom not hi ng can pl ease.

The three petitioners in Wit Petition No. 66 of 1974
are all pronotees. Petitioner No. 1, Kamal Kanti Dutta, was
appoi nted as an | nspector of |Incone-tax on Decenber, 7, 1950
and after passing the departrmental exam nation ‘he was

promoted an Income-tax officer, Cass Il on June 21, 1954.
On January 1, 1966 he was pronoted as |Incone-tax officer
Class |, which post he was holding on the date of the

petition, February 8, 1974. Petitioners 2 and 3, Bikash
Mohan Das Gupta and Sushil Ranjan Das, were pronoted as

I nspectors of |Inconme-tax in April, 1955. The forner was
promoted as 1.T.0, Cass Il in Decenber, 1957 and as
. T.o., Cdass |, in My, 1971 while the latter was pronoted
as |.T.o., Cass Il, in August, 1973.

Respondents 1 to 5 to the petition are the Union of
India, Secretary to the Mnistry of Finance, the Centra
Board of Direct Taxes, Secretary to the Mnistry of Home
Affairs and t he Uni on Public Service Conmi ssi on
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respectively. Respondents 6 to 357 who were recruited
directly as I.T.0Cs., Cass |, were appointed on probation as

Class | officers after Petitioner No. 1 was pronpted to that
cadre on January, 1, 1966. Respondents 280 to 357 were
appoi nted on probation as |I.T.os., Cass |, after Petitioner
No. 2 was pronoted to that cadre in May 1971

Respondent  No. 358, S G Jaisinghani, who was
recruited directly as I.T.O, dass |, in 1951 was hol di ng
the rank of Assistant Comm ssioner of |Income-tax on the date
of the petition. He was posted at the relevant tinme as the
Deputy Director of Investigation, New Del hi. Respondent 359
Mohan Chandra Joshi, who was recruited directly as |I.T.Q,
Class L in 1953 was al so holding a simlar rank and was
824
wor ki ng as Deputy Secretary, Mnistry of Defence, Governnent
of I ndia.

In Wit Petition No. 4146 of 1978 the Petitioner
Hundr aj Kanyal al ~ Saj nani, was appointed directly on the
recomrendati on of the Union Public Service Commssion as

|.T.o0., 'Cass 'l (Trainee) on. July 1, 1947. After
successfully conpleting the period ~of probation, he passed
the departmental examinationfor |.T.GCs. in July 1950. In
1959-60 he was pronoted as |1.T.0, dass |, and was

confirmed in that cadre with effect from Decenber 9, 1960.
He was pronpted as an Assistant Conm ssioner of |ncone-tax
with effect from Decenber 17, 1969.

Respondents 1 to 3 to that petition are the Union of
I ndia, the Chairnman of the Central Board of Direct Taxes and
t he Uni on Publ ic Servi ce Conmmi ssi on respectively.
Respondents 4 to 8 are B. D.-Roy, S. G Jaisinghani, M C
Joshi, B. S. GQupta and M Jangamayya respectively. These
officers have figured in certain well-known decisions of
this Court, as a result of which their ~nanes have become
house hold words in service jurisprudence. In fact, Shri B
S. Gupta figures in two cause-titles known as ’'the first
Gupta case’ and the ’Second CGupta case’. Respondents 4, 7
and 8 are Assistant Conm ssioners of Inconme-tax while
respondents 5 and 6 are workings Deputy Directors of
I nvesti gation.

It will be difficult to appreciate the nature of the
relief sought in these Wit Petitions wthout ~a proper
understanding of the history of the litigation leading to

these petitions. That history is quite checkered. one of the
principal grievances of the petitioners is that some of the
previ ous decisions rendered by this Court are erroneous and
that some have not been properly understood and interpreted
while framng rules of seniority. That nmakes it necessary to
refer to the previous proceedings |leading to the present
controversy.

Wth a view to inproving the incone-tax adm nistration
the Government of India, in consultation wth the Federa
Public Service Comm ssion, decided to reconstitute and
classify the then existing |Incone-tax Services, C asses |
and I'l. The schenme of reorganisation of the Services was set
out in a letter dated Septenber 29, 1944 of the Governnent
of India, Finance Departnent (Central Revenues), which was
sent to all the Conmissioners of |Inconme-tax. The Centra

Service, CQass | was to consist of (1) Comnissioners of
I ncome-tax, (2) Assistant Conm ssioners of Income-tax, (3)
Income-tax officers, Gade |l and (4) Inconme-tax officers,
Grade I1. The Central Service, Class Il conprised |ncone-tax
officers, Gade |IIl. Thus Incone-tax officers, Class | were
to be of two grades, Grades | and I, while |Incone-tax

825

Oficers, Class Il, were to consist of one grade, nanely,
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Gade Ill. A Clauses (a) to (e) of paragraph 2 of the

aforesaid letter prescribed nodes of recruitment to the

various posts in Cass | and Cass Il. Cause (d) which

prescri bed the node of recruitment to the post of |ncone-tax
officer, dass |, Gade Il, said:

Recruitment to Gade-1l will be nade partly by

pronmotion and partly by direct recruitment. 80 per cent

of the vacancies arising in this Gade will be filled

by direct recruitnent via the Indian Audit & Accounts
and Allied Service Exam nation. The remaining 20 per
cent of vacancies will be filled by pro notion on the
basis of selection fromGade IlIl (Cass Il Ser vice),
provi ded that suitable nen upto the nunber required are
avai |l abl e for appointnent. Any surplus vacanci es which
cannot be filled by pronotion for want of suitable
candi dates will ~be added to the quota of vacancies to
be filled by direct recruitment via the Indian Audit
and Accounts etc. Services exam nation
Rul es regul ating recruitment to the Income-tax officers
(Cass |, Gade I1) Service, "liable to alteration fromyear
to year", _were published on May 26, 1945 by a resol ution of
the Finance Departnent (Central Revenues). Rule 3 provided

that recruitment to Cass I, Gade Il Service shall be made
(i) by conpetitive examination held in India in accordance
with Part Il of the Rules and (ii) by pronotion on the basis
of selection fromGade IIl (Class Il Service) in accordance
with Part 1l of the Rules. By rule 4, the Government was to
determ ne, subject to the provisions of rule 3, the nethod
or methods to be enployed for the purpose of filling any

particul ar vacanci es, or such vacancies as may require to be
filled during any particular period, and the nunber of
candidates to be recruited by each nethod. Part LIl of the
Rul es called "Recruitnent by Promoti on’ provided by
paragraph 21 that recruitnent by promotion shall be nmade by
selection from anong Gade I II Incone-tax officers (C ass
Il Service) after consultation wth the Federal Public
Service Comm ssion and that no officer shall have any clai m
to such pronotion as of right.

By a letter dated January 24, 1950 the CGovernnent of
India laid down certain rules of seniority (a) as between
direct recruits, (b) as between pronotees selected from
Class Il, and (c) as between direct recruits who conpleted
their probation in a given year and the pronotees appointed
in the same year to O ass |

On Cctober 18, 1951, the CGovernment of |ndia addressed

aletter to all the Conm ssioners of Income-tax - on the
subj ect Income-tax officers, 14-463 SCl/80
826
Gade Il (Class | Service) quota of vacancies  filled by
pronmotion . The letter says:

The CGover nirent of I ndi a have had under

consi deration the question of increasing the proportion
of vacancies reserved for promotion from Cass |

Income-tax officers in Cass |I. It has been decided in
consultation with the Union Public Service Conm ssion
and in nodification of para 2(d) of the Finance Dept.
(Central Revenues) letter No. 195-Adm. (I1T/39 dated
the 29th Septenber, 1944 that for a period of five
years in the first instance 66/2-3 % of the vacancies
in Cass |, Gade II, wll be filled by direct
recruitnment via conbined conpetitive exanm nation and
the renmining 33% by pronotion on the basis of
selection from Gade IIl (Cass Il Service). Any
surplus vacancies which cannot be filled by pronotion
for want of suitable candidates will be added to the
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guota of vacancies to be tilled by direct recruitnment.

By a letter dated Septenber S, 1952, the Governnent of
India revised with retrospective effect the rules of
seniority which were |laid down on January 24, 1950.

Rule I (f)(iii) as framed on January 24, 1950 read thus:

The promptees who have been certified by the
Conmi ssion in any cal endar year shall be senior to al
direct recruits who conplete their probation during
that year or after and are confirmed with effect froma
date in that year or after.

The rul e as revised on Septenber 5, 1952 read thus:

Oficers pr onot ed in accor dance with the
recomendati on of the Departmental Pronobtion Committee
before the next nmeeting of the Departnental Pronotion
Commttee shall be senior to all direct recruits
appointed on the results of the exam nations held by
the Uni on Public Service Conm ssion during the cal endar
year \in which the Departnental Pronotion. Conmttee net
and the three previous years.

Rule I(f)(iv) of the 1952 Rules dealt with a specia
situation-in which an officer initially appointed to O ass
Il service is given seniority in the same manner as a
departnental pronotee, if subsequent to his passing the
departnental exami nation he is appointed in Cass | on the
results of the conpetitive exam nation

Rule 4 of Chapter | X of the "Rules of Pronotion of the
Central Board of Revenue office Procedure -Manual states,
that the prescribed

827

m ni mum service for an officer of Cdass |, Gade Il for
pronmotion to A Gade | is 5 years gazetted service including
1 year inCass |, Gade |Il. For a pronotee fromd ass |1
the minimum period of service for pronmotion to Cdass |,
Grade |, would be actually 4 years service in Cass |l and 1
year service in Cass |, Gade |I.

In 1962, S. G Jaisinghani (who is respondent No. 358
in Wit Petition No. 66 of 1974 and respondent No. S in Wit
Petition No. 4146 of 1978) filed Cvil Wit No. 189-D of
1962 in the High Court of Punjab under Article 226 of the
Constitution, challenging the wvalidity of the seniority
rules in regard to Income-tax Service, Cass |, Gade Il as
al so the actual inmplenentation of the ’'quota rule, as
infringing Articles 14 and 16(1) of +the Constitution
Pronmotees who were likely to be affected by the decision of
the Wit Petition were added as respondents 4 to 126 to that
Petition. Jaisinghani who was recruited directly as an
I ncome-tax officer, Cass | (Grade 11), raised four
princi pal contentions:

(i) Rule I(f)(iii) of the seniority rules as franmed in

1952 was based upon an unjustifiable
classification bet ween di rect recruits and
pronmot ees after they had entered Class |, Gade |

Service. On the basis of that <classification
pronot ees were given seniority over di rect
recruits of the sanme year and with wei ghtage of

three previous years. Al officers appointed to
Class |, Gade Il Service formed one class and
after being recruited to t hat cl ass, no

di stinction could be made between direct recruits
and pronot ees.

(ii) Rule 1(f)(iv) was discrimnatory because though
the petitioner, Jaisinghani, qualified in the sane
conpetitive exanmi nation of 1950 for appointnent to
Class I, Gade Il Service as respondents 4, 5 and
6 to that petition, they were treated as senior to
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himby the operation of the artificial rule by
which they were regarded as "deened pronotees”,
since they were appointed to Cass Il, Gade Il
Service in 1947. Al the four of them were
appointed to Class I, Gade Il Service in 1951 and
therefore the period of service put in by
respondents 4, 5 and 6 in Cass IlI, Gade I1I
Service cannot be counted for fixing their
seniority vis-a-vis the petitioner
(iii) Rule 4 of Chapter IX of the 'Central Board of
Revenue office Procedure Manual ’ | eads to
discrimnation as between direct recruits and
pronot ees; and that
828
(iv) during the years 1951 to 1956, there was excessive
recruitment  of 71 pronotees, in violation of the
quota rule of 2: 1 .contained in Government of
India s letter dated October 18, 1951. The quota
fixed by “that letter  nust be deened to have been
fixed in exercise of the statutory power given by
rule 4 of the Inconme-tax officers (Cass |, Gade
1) Service Recruitnent Rules published on May 26,
1945.
A full Bench of the Punjab H gh Court, Circuit Bench,
Del hi, rejected the wit petition, holding that the
principles for determning seniority between direct recruits
and pronotees laid down in rules 1(f) (iii) and (iv), 1952
were not discrimnatory, that the quota rule announced by
the Government of India were nmerely a policy statenment and
had no statutory force, that departure fromthe quota rule
did not give rise to any justiciable issue and that the
pronmotion rule governing pronotions from Cass |, Gade |
to dass |, Gade | was not discrimnatory and ultra vires
of Articles 14 and 16 of the Constitution
In appeal, a Constitution Bench of this Court held that
rules I (f)(iii) and (iv) of the seniority rules franmed in
1952 did not violate Articles 14 and 16 since they were
based on a reasonable <classification and that rule /4 of
Chapter I X of the 'Central Board of Revenue office Procedure
Manual® cannot be held to lead to any discrimnation as
between direct recruits and pronotees, since the object of
the rule was really to carry out the policy of rule
[ (f)(iii) of the Rules of Seniority and not allowit to be
defeated by the requirement of five years service in Cass
I, Gade |1l itself, before a person could be considered for
promotion to Cass |, Gade |I. On the question of excessive
recruitment of promptees from 1951 to 1956 in violation of
gquota rule, the Court had directed the Secretary of. the
Finance Mnistry, during the hearing of the  appeal, to
furnish information regarding the nunber of vacancies which
had arisen fromyear to year from 1945 onwards, the nature
of the vacanci es- per manent  or temporary-the chain of
vacanci es and such other details which were relevant to the
matters pending before the Court. In his affidavit dated
January 31, 1967 sShri R C. Dutt, Finance Secretary, said
that he was not able to work out, in spite of his best
endeavours, the nunber of vacancies arising in a particular
year. However, a staterment, Ex. E. was furnished to the
Court showing the number of officers recruited by the two
methods of recruitnent to Cass | Service during the
rel evant years. The Court found that it was not clear from
Shri Dutt’'s affidavit whether the quota rule was followed
strictly for the years in question and noted that in the
absence of figures of permanent vacancies in Cass 1, G ade
Il1, for the relevant years, the Solicitor General was unable
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to say to what extent
829
there had been deviation from that rule. Rejecting the
subm ssion of the Solicitor CGeneral that the quota rule was
nmerely an admnistrative direction, the Court held that rule
4 of the Incone-tax officers Class |, Gade 1I1) Service
Recruitment Rules was a statutory rule wunder which a
statutory duty was cast on the Governnent to determnine the
net hod or nethods to be enployed for the purpose of filling
the vacancies and the nunber of candidates to be recruited
by each nmethod; and that, though in the letter of the
CGovernment of India dated OCctober 18, 1951 there was no
specific reference to rule 4, the quota fixed by that letter
must be deened to have been fixed in exercise of the
statutory power given by rule 4. There was therefore no
discretion left wth the Governnment of India to alter that
guota according to the ~“exigencies of the situation or to
deviate from the quota, in any particular year, at its own
will and 'pleasure. The quota rule, according to the Court,
was |inked “up with the seniority rules and wunless it was
strictly observed in practice it would be difficult to hold
that the seniority rule contained in rule I(f)(iii) was not
unr easonabl e and dild not offend Article 16 of the
Constitution. The Court expressed its conclusion thus: D

We are accordingly of the opinion that pronotees

fromCass 11, Gade IIl to Cass |, Gade Il Service
in excess of the prescribed quotas for each of the
years 1951 to 1956 and onwards- have been illegally
promoted and the appellant is entitled to a wit in the
nature of mandamus commanding respondents " | to 3 to

adjust the seniority —of the appellant ~and other
officers simlarly placed like himand to prepare a

fresh seniority list in accordance wth |aw after
adjusting the recruitnent for the period 1951 to 1956
and onwards in accordance with the quota ' rule
prescribed in the letter of the Government of India No.
F. 24(2)-Adm. |1.T./51 dated OCctober 18, 1951. W,
however, wish to make it clear that this order will not
affect such Cdass Il officers who have been appoi nt ed

permanently as Assistant Conm ssioners —of Income Tax.

(enphasi s supplied).
The Court suggested that for future years the roster system
shoul d be adopted by fram ng an appropriate rule for working
out the quota between the direct recruits and the pronotees
and that a roster should be nmintained indicating the order
in which appointments are made by direct recruitment and by
promotion in accordance with the percentages fixed under the
statutory rule for each nethod of recruitment.

In Wit Petition No. S of 1966 filed by Mdhan Chandra
Joshi under Article 32 of the Constitution, a sinlar

mandanus was issued by the Court. Mhan Chandra Joshi, like
Jai si nghani, was recruited directly
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as Incone-tax officer, Class |, Gade 11, with the only

difference that he was appointed in 1953 while Jaisi nghan
was appointed in 1951.

Thus the direct recruits succeeded substantially in
their contentions. the quota rule acquired statutory force,
appoi ntnents of pronotees in excess of the quota becane bad
and it becane obligatory for the Government to prepare a
fresh seniority list. Pronptees found to have been appointed
in excess of the quota admissible to pronotees had naturally
to go down lin the final gradation of seniority.

The aforesaid decision was given by this Court on
February 2, 1967. But, in spite of the mandanus issued by
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it, Governnent did not prepare a fresh seniority list for
over a year, which led to the filing of a contenpt petition
by Jai si nghani and Joshi. Those proceedi ngs were dism ssed
by this Court on Novenber 6, 1968. In the nmeanwhile on July
15, 1968, the CGovernnent prepared a fresh seniority list and
filed it in this Court. That |Ilist failed to satisfy
pronotees as well as direct recruits.

Two wit petitions were filed in the Delhi H gh Court
to challenge the fresh seniority list: one by B. S. Gupta, a
pronmotee of 1962 and the other by M C Joshi, a direct
recruit who had succeeded in the earlier round of litigation
inthis Court. These wit petitions were heard by two
separate Benches of the Delhi H gh Court. Wit Petition No.
196 of 1970 filed by B. S. GQupta was dism ssed whereas Wit
Petition No. 550 of 1970 filed by M C  Joshi was
substantially allowed. Setting aside the seniority list, the
H gh Court gave a direction that another seniority list be
prepared in the I'ight of its judgnent.

The decision of the Delhi H gh Court in the aforesaid
two wit petitions was challenged.in this Court in four
appeal s: one by B. S. CGupta against the dismissal of his
wit petition and the other three by (i) the CGovernnent,
(ii) M C Joshi and (iii) S pronmotees. In all these
appeal s, the only question or consideration was whether the
seniority list prepared on July 15, 1968 was correct and in
accordance with the mandanus issued by this Court in
Jai singhani v. Union of India and O s.(1). These appeals
were heard together and were di sposed of by a judgnent dated
August 16, 1972 which is reported in Bishan Sarup Gupta v.
Union of India and O's.(2).

While preparing the seniority list the  Governnent
under st ood the nmandanus issued in Jaisinghani(l) as covering
the entire period from 1951 to 1967. For doing that it could
not be blanmed, since the mandanus issued in Jaisinghani (1)
directed the CGovernment to adjust the
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seniority of various officers for the period 1951 to 1956
"and onwards", A though the argunent regarding ‘excessive

recruitnment of the pronotees was confined to the years 1951
to 1956. Pal ekar, J. speaking for the Court in Bishan Sarup
Qupta (Supra) observed in the first instance that this Court
could not possibly have in mnd a seniority list which took
in pronptees after 1956 and that therefore wunder the
mandanus issued by this Court, appointnents of pronptees in
excess of the quota could only be taken into consideration
inrelation to the period 1951 to 1956. The reason for the
use of the words "and onwards" was explained to be that
Government should be able to push down excess promptions to
| ater years in order that such pronotions coul d be absorbed
in the lawmful quota available for later years. C

In Bishan Sarup Gupta-the Court was called -upon to
exam ne the correctness of seven principles enunerated in
the Governnent letter dated July 15, 1968 governing
seniority. The first principle was accepted as good. The
second and the third principles were held to be partially
incorrect in so far as they excluded reference to all the
pronot ees of 1952. The Court held that the pronotees of 1952
should be referred to in the seniority list whether they are
affected or not, the object being the ascertainment of
excess pronotions.

The fourth principle set out in the letter of July 15,
1968 which is inportant for our purpose reads thus: E

In view of the difficulty in working out the
vacancies arising in each year the total nunber of
direct recruits and pronotees in each year have been
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taken into account for the purpose of inplenmenting the

guota rul e.

This Court held that the rule dated Cctober 18, 1951 was not
concerned with the constitution of the cadre but "was
concerned with how permanent vacancies were to be filled"
and therefore the pronmptees would be entitled to 1/3 of the
vacancies in any particular year whether or not there was
direct recruitnment by conpetitive exam nation in that year

This ratio of 2: 1 between the direct recruits and the
pronot ees could not be made to depend on whether any direct
recruits were appointed in any particular year. It therefore
becanme essential to determine the actual vacancies in the
cadre but even in B. S. Gupta the Governnment put forward the
plea that it was inpossible for themto give the exact
figure of vacancies in~ any particular year. Counsel 11 who
appeared for the pronpbtees-in that case filed a chart marked
Annexure 1 which, ‘according to him showed the correct
nunber of
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vacancies in the particular years. The Court, however, found
it inpossible to deterninethe actual vacancies on the basis
of the figures given in that chart. In the circunstances,
the Court considered it reasonable to accept the nunber of
appoi ntnents made i'n the particular years as substantially
representing the actual vacancies available for being filled
up. One of the reasons which the Court gave in support of
this conclusion was that when the quota rule referred to
vacancies, it was'inplicit that the vacancies are those
which the Government wanted to fill up, whatever nay be the
actual nunber of vacancies available for being filled up

Thus, if in the year 1953, 53 posts were filled by direct
recruits and 38 by pronotees, the total nunber of wvacancies
which were intended by the Governnent to be filled in would
be 91. Pronptees would be entitled tohold 1/3 of ' these
nanmely, 30. 8 pronotees therefore could be said to have been
appointed in excess of the quota ~available for pronotees.
This was in fact what the CGovernnent had done while
preparing the fresh seniority Ilist, though it had wongly
calcul ated the vacancies with effect from the  year 1953
instead of doing so w.e.f. the beginning of the year 1952.
There were no pronotions in 1951 and therefore, the question
of appoi ntment of pronotees in excess of their quota did not
arise for that year.

The argunment advanced on behalf of the direct recruits
that the quota rule should be co-related to vacancies in
per manent posts only and not to those in tenporary posts was
rejected by the Court.

The Court upheld the 5th principle under which Cass |
officers promoted to Cass |, Gade II, were allowed
wei ghtage under rule 1(f)(iii).

The Court then considered the question whether the
quota rule could be applied after the year 1956. It held
that even after 1956, the Government was entitled by reason
of rule 4 of the Recruitment Rules of 1945 to followthe
quota rule of 1951 as a rough guideline, "wi thout going to
the trouble of putting the sane on record in so nmany words".
The Court observed that if the rule is followed as a
guideline, a slight deviation from the quota would be
perm ssible but if there was an "enornmous deviation", other
consi derations may arise. Taking into consideration the
rel evant circunstances, the Court canme to the conclusion
that in the normal course the Government was entitled to
prepare the seniority list till the end of 1958 in
accordance with the quota rule of 1951

In regard to the position after the year 1958, the
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Court canme to the <conclusion that the quota rule ceased to
apply and canme to an end on January 16, 1959 when the
sanction to upgrade 100 tenporary posts in
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class Il, grade Ill to class |, grade Il was given by the
President. The seniority rule then fell with the quota rule.
On these considerations it was held that the seniority list
was valid in regard to pronotions nade upto January 15, 1959
to the extent that it was prepared on the basis of the quota
rule dated October 18, 1951 read with the seniority rule
1(f) (iii).

This position made it necessary for the Court to
consider as to how theinter seniority between the direct
recruits and the pronpotes was to be fixed after January 16,
1959, if the seniority rule I (f)(iii) ceased to be operative
fromthat date. Several suggestions were made to the Court
with a viewto evolving a fair-and just seniority rule. The
Court declined to be drawn into any such exercise and
preferred to leave it to the Governnent to devise a fair and
just seniority rule, if necessary, in consultation with the
UP.S.C. As acorollary, “the Court set aside the seniority
list of July 15, 1968 and directed the Government to prepare
a fresh seniority list. The list for the years 1955 to
January 15, 1959 was directed to be prepared in accordance
with the quota rule of 1951 read wth seniority rule
[ (f)(iii). The list to be effective fromJanuary 16. 1959
was directed to be prepared in accordance with rules to be
made afresh by the Government.

Principles (6) and (7) di d not survive for
consi deration separately in view of the position nentioned
above. E

The Court kept the proceedings pending on its file to
enable the Government to prepare a fresh seniority list in
the light of the directions given by it within six nonths
fromthe date of the order. Liberty was given to the parties
to apply to the Court after the list was fil ed.

The judgrment in B.S. GQupta (supra) was given on August
16, 1972. On February 9, 1973, the President nmade /rules
called the Income-tax (Class 1) Service (Regulation of
Seniority) Rules, 1973. These Rul es were nade under Article
309 of the Constitution and were given retrospective effect
fromJanuary 16, 1959. In pursuance of the liberty reserved
to the parties wunder the judgnent in B.S. CQupta, the
validity of the new Seniority Rules was challenged by the
pronotes. That chall enge was considered and repelled by this
Court in Bishan Sarup CGupta etc. v. Union of India & ors.
etc. etc.,(l) the 2nd CGupta case.

Rule 3 of the new Seniority Rules of 1973 reads thus:

"3. Seniority of officers- The seniority of the I'ncomne-

tax officers in the Cass | service shall be regul ated

as fromthe
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date of comencenent of these rules in accordance with

the provisions hereinafter contained nanely: -

(i) the seniority anbng the pronpotes inter se shall be
deter mined in the order of selection for such
pronmotion and the officers pronoted as a result of
any earlier selection shall rank senior to those
sel ected as a result of any subsequent sel ection;

(ii) the seniority anmong the direct recruits inter se
shall be deter- mned by the order of nerit in
which they are selected for such appointnent by
the Union Public Service Comm ssion and any person
appointed as a result of an earlier select ion
shall rank senior to all other persons appointed
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as a result of any subsequent selection; and
(iii) the relative seniority anobng the pronotes and the

direct recruits shall be in the ratio of 1: 1 and

the sane shall be so determined and regulated in

accordance wth a roster maintained for the

pur pose, which shal | follow the fol l owi ng

sequence, nanely: -

(a) pronote;

(b) direct recruit;

(c) pronote;

(d) direct recruit; and so on
VWhen the new list of seniority was prepared by the
Governnment in accordance with these rules, the Government
had on its hands 73 pronotes who, though appointed earlier
between 1956 and 1958, had no quota posts for their
absorption. The 73 pronotes,  described as "spillovers on
January 16, 1959" as al so. those who were pronoted
subsequently had” to be absorbed in the Service, which could
only be done by a special rule framed in that behalf.

The ‘method adopted in the preparation of this |ist was,
according to Pal ekar, J., who spoke again for the
Constitution Bench in the 2nd Gupta case, "sinple enough”,
though the wording off therule "19 not happy". The sinple
nmet hod adopted by the CGovernnent was I|ike this: The
seniority list fromserial No. 1 to serial No. 485 relating
to the period from 1951 to January 16, 1959 was prepared in
accordance with the quota rule read with the seniority rule
whi ch prevailed wuntil January 16, 1959. At serial numbers
486 to 1717 are officers who had to be accomodated from
January 16, 1959 in accordance with the new seniority rules.
Since under rule 3 (iii), the first post in the roster has
to go to a pronote and the next to a direct recruit
835
serial No. 486 goes to a pronpte, serial No. 487 to a direct
recruit A and so on. Pronotes whose ranking is bel ow seria
No. 485 are either out of the 73 spillovers as on January
1959, or are those who were appointed |ater. Thus, the new
seniority rule contains a fornmula for the absorption of al
Prombtes with effect from January 16, 1959 in  posts
allocated to them it determines their seniority inter se
and last but not the least, it determnes their seniority
gua the direct recruits appointed from 1959.

The Court over-ruled the objection of the 73 spillover
Pronmbtes that since, in the Ist GQupta case, the Court had
directed that they should be absorbed on a "priority basis",
all of them should have been shown in the seniority list as
havi ng been appointed on January 16, 1959 enbolic and the
direct recruits for that vyear should have (been shown
thereafter. It was explained that by the wuse of the
expression "priority basis", what was neant by the Court was
that the position of the spillover pronbtes as  seniors
shoul d not be prejudiced by clainms nade by |ater pronptes on
the ground that since the spillover pronbtes were recruited
in excess of the quota, the |later pronotes whose pronotion
did not violate the quota rule had higher rights than those
73.

The principal contention of the promotes in the 2nd GPA
case was this: As the quota rule collapsed on January 16,
1959 the spillover pronotes as al so those who were pronoted
thereafter nust be deenmed to have been validly appointed in
accordance with rule 4 of the Recruitment Rules of 1945.
Since there was no seniority or quota rule in existence for
determ ning the seniority of pronotes Que the direct
recruits, the natural seniority linked with the earlier date
of appoi ntment nust be respected. It could not be altered to
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the detrinment of the pronotes since to do so would violate
Article 16 of the Constitution. This contention was rejected
by the Court on the ground That when the 73 spillover
appoi ntnents were made, there were no allocated or earnarked
posts to which those pronotes could have been validly
appoi nted, the ordi nary consequence of which would have been

their reversion to Cass Il posts which they originally
held. So long as the quota rule was in existence,
appoi ntnents in excess of the quota, though invalid when
made, were at least liable to be regularized i n subsequent

years when vacancies were available to the pronobtes as a
consequence of the quota rule. But once the quota rule
ceased to exist on January 16, 1959, any possibility of the
excess appoi ntnents of the pronotes being regularized
vanished. It was in order to overcone this injustice to the
pronotes, that the new rule was franmed by the Governnent.
The new rule was thus not only the direct outcone of the
judgrment of the Court in the 1st Gupta case,
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but it ~was founded on the very principles on which the
I ncome tax Service had been constituted. The Court finally
said that it had also to be renmenbered that pronotes
appoi nted from January 16, 1959 onwards were appoi nted on an
of ficiating or ad-hoc basis with notice that the question of
their seniority was still wundecided. This circunstance

coupled with the absence of clear allocations of posts, made
it impossible for the prombtes to lay claimto seniority and
contend that they were deprived of their natural seniority
in violation of Article 16.

Shri V.M Tarkunde who appears on ~behalf of the
petitioners in Wit Petition No. 66 of 1974 has nmade a fresh
chall enge to the new seniority |list prepared in pursuance of
the rules dated February 9, 1973 the validity of which was
upheld by this Court in the 2nd GCupta case (Supra).

According to the |earned counsel; the deci si on in
Jai si nghani. (Supra) suffers from the following three
infirmties:

(i) It was assuned in that case that the appointnents

of pronptes were in excess of the quota avail able
to them because the relevant files were not made
available to the Court, —nor indeed was the
necessary data placed before the Court, -even
though during the hearing of the appeal the Court
had asked the Secretary of the Finance Mnistry to
furnish information in that behalf. Inthe absence
of such information, the Court made an assunption
which was wunjustified, that the total ~ number of
vacanci es available for pronmptes was equal to the
total nunber of appointnents actually nmade.  |If,
for exanple, 10 direct recruits and 20 pronotes
are appointed in a particular year it cannot be
assuned either that only 30 vacancies are
available for being filled up in that year or that
only 30 appointnments are intended to be made by
the Governnent during that vyear. The proper
inference for the Court to draw, in the absence of
mat eri al which ought to have been produced by the
Covernment, was that if appointnents were to be
made of direct recruits and pronotes in the
proportion of 2: 1, and if 20 pronotes were in
fact appointed, the Governnment desired to appoint
40 direct recruits but could only appoint 10,
probably because of the non- availability of
suitabl e candi dates for direct recruitnent.

(ii) It was wongly assuned or held that rule 4 of the
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Recruitnent Rules was a statutory rule.
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(iii) It was wongly assumed that 100 posts in C ass
11, Grade 111, and 114 posts in the sane cadre
whi ch were upgraded as Class |, Grade Il posts on

January 16, 1959 and Decenber 9, 1960 respectively
were exclusively allotted to pronotes and were in
fact filled in by the appoi ntnent of pronotes.

In regard to the decision in the 2nd Gupta case (Supra)
it is contended that the decision suffers fromthe foll ow ng
infirmties:

(i) It was wongly held therein that the 73 spillover
pronotes as on January 16, 1959 coul d not be given
priority en _bloc, even though it was directed in
the judgnent in-the 1st Gupta Case (supra) that
they should bedealt with on a "priority basis".

(ii)y It was wongly held that 214 pronpbtes were
appoi ntedin excess of the quota available to the
pronot es.

(iii) The conclusion that” no-distinction can be nmade
bet ween promotes and direct recruits once they
belong to a com non cadre was erroneous, as a
result of which the promotes were unjustly
deprived /of their right to wei ghtage.

(iv) The provisioninrule 3 (iii) of the new Rules of
seniority of 1973 that direct recruits and
promotes will be appointedin the ratio of SO SO
cannot work to the advantage of 'the pronotes
because the  neasure of SO percent-is fixed by the
new rules inrelation to the actual appointnents
nmade, whereas the old proportion of 2: 1 was in
relation to the actual nunber of vacancies
avail able for being filled in.

Learned counsel has denpbnstrated with the hel p of some
of the instances in the new seniority list, as to how
pronotes have been treated unfairly and wunjustly in
conparison with direct recruits. One such instanceis that a
direct recruit, Hrushikesh Mshra, who was appointed on July
3, 1966 is placed at serial No. 1001 while one of the
petitioners, Kamal Kanti Dutta, who was appoi nted six nmonths
earlier on January 1, 1966 is placed at —serial No. 1318.
Anot her instance cited is that of a pronote, V. R Hirenath,
who was appointed on March 1, 1956 but is placed at seria
No. 486, the first 485 officers having been ranked according
to the quota rule read wth the seniority rule which
prevailed till January 16, 1959. Hiremath, it is contended,
not havi ng been appointed in excess of the quota shoul d have
been given his seniority, on account of the three years’
wei ghtage, with effect from March 1, 1953. In the process,
he has | ost a benefit spread
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Over not only three but six years, because his ranking has
been nade according to the newrule in relation to the date
January 16, 1959.

These contentions were adopted by Dr. Y.S. Chital e who
appears on behalf of the petitioner HK Sajnani in Wit
Petition No. 4146 of 1978. It may be nmentioned that in Wit
Petition No. 66 of 1974 of K K Dutta and others whi ch was
filed on February 8, 1974 no demand was made for the review
of the decisions earlier given by this Court on the points
under consi deration. The request for review of those
decisions was nade for the first time by the petitioners by
paragraph 3 of their supplementary affidavit in rejoinder
which was filed in this Court in April 1978. By paragraph 45
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of his Wit Petition, which was filed on June 27, 1978
Sajnani did contend that the aforesaid judgnents be revi ened
since they were wongly decided. Sajnani asked by paragraph
Sl of his petition, and so did the petitioners in, the
conpani on petitions asked by, their supplementary rejoinder

that the decision of this Court in Union of India v. M
Jangamayya(1l) should al so be revi ened.

In his wit petition, Sajnani has cited severa
specific instances in support of his contention that under
the new seniority rules, the pronotes have been treated with
an evil eye and an uneven hand. His conplaint is that direct
recruits who are "15 years junior in age and 15 years junior
i n experience had been placed above hinf; and that the
seniority |ist dated April 15, 1978 of Assi st ant
Comm ssioners of Incone- tax, which is the basis of further
promotion to the post of Comm ssioner of |ncone- tax, does
not include his name at all, though he has been working as
an Assistant Conmm ssioner ever - since 1969 when he was
sel ected by the conpetent authority with the concurrence of
the U P.S.C/, after putting in 22 years of service as an
I.T.O, out of which 10 years’ service was rendered in d ass
| itself. Sajnani also prays that the seniority |list dated
April 15, 1978 for the cadre of Assistant Commi ssioners be
set aside as violating Articles 14 and 16(1) of the
Constitution.

In addition to these grounds which are pressed upon us
for reviewing our decisions in Jaisinghani, 1st Gupta case,
2nd Gupta case and Janganayya, (supra) the petitioners have
pl aced strong reliance on the findings of the 49th Report of
the Commttee on Petitions of the Rajya Sabha, which was
presented on January 9, 1976. A full text of that Report is
extracted at pages 242 to 363 of the conpilation filed by
the wit petitioners in this Court.

It appears fromthat report that at the sitting of the
Raj ya Sabha held on the 23rd August, 1974, Shri @ Kal
Mukherjee, MP., presented
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a petition signed by Shri R C - Pandey, Ceneral Secretary,
All India A Federation of |Income-tax Gazetted Services
Associ ations, New Delhi, praying for the repeal ~of the
Income-tax officers (Class | Service) 4 Regulation of

Seniority Rules, 1973) and for the framing of fresh
seniority rules inlieu thereof. The Comittee heard the
representatives of (i) pronotes on whose behal f the petition
was presented to The Rajya Sabha; (ii) the Mnistry of
Fi nance and (iii) the direct recruits who were represented
by the Indian Revenue Service Association. After going
through the evidence, the nenoranda and the files- supplied
by the Mnistry of Finance the Comittee observed:
“.... the Departnent from 1944 till today has been
working in a very haphazard, irregular and unscientific
way. They nade policies, rules, etc. and then went on
deviating fromthemto suit certain exigencies. lnstead
of nmeeting the new situation or the demands of the
Departnment in a scientific or rational way, ad-hocism
prevailed. This led to litigation for nearly two
decades. Since the year 1944, the Departnment has nade
so many commissions and omissions in its [ong working.
thereby it has provided arguments to both the direct
recruits and pronptes whi ch have been advocated by them
force fully. 'This has created bitterness and a picture
of civil war in the Departnent. It would facilitate our
understanding if we look at the various points, like
vacanci es, quota, seniority, weightage, confirmtions,
recruitments or pronotions to tenporary and permanent
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vacancies, etc. in a proper perspective."
The Conmittee exanmined the files produced before it by the
Mnistry, expressed its sense of "shock" at the plea of the
Mnistry that files of vital matters were not traceable and
concluded that the new seniority rules of 1973 should be
scrapped. The Committee recomrended, inter alia,
"The entire concept of a common seniority list should
be given up. The existing commn seniority list of 1973
be replaced by two sets of seniority lists consisting
of direct recruits and pronotes respectively, on the
basis of the dates of their appoi nt nent . The
integration of the two channels which my be turned
into two cadres should not be done at the level of
. T. Cs. but after t he | evel of Assi st ant
Comm ssi oners. "
The Conmittee hoped that with the separation of the two
seniority lists, the controversy of inter se, seniority wll
be resolved and the ~hardship caused to the 434 officers

pronot ed ~between 1956 to 1966 will be relieved. The
Conmittee nade certain calculations according to which, the
correct nunber-of spill-over pronotes as on Jan-
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uary 16, 1959 was 15 and not 73. Cbserving in paragraph 7(i)
that the Parlianent owes responsibility in service matters
too and that the /executive is answerable to the Parlianent
for its actions, the Comittee concluded its Report with the
observati on:

".... if necessary, a special law could be enacted and

in corporated in.the Ninth Schedul e of the Constitution

so that no further scope is left for disputes and
litigation and the Departnent would start functioning
as an efficient and well- knit wunit and fulfil its

i ntended role in conbating the evils of black noney and

tax evasion and ensuring the stability and progress of

our country."
It is not necessary to go into conplications arising out of
the random pl acenent of statutes, (rules and notifications in
the 9th Schedule, but we do hope that, sone ‘day, the
prom sed millenniumwill cone.

The Solicitor General and the other |earned counsel who
appear for the respondents resisted with great stoutness the
attenpt of the petitioners to reopen decisions rendered by
this Court in disputes between pronotes and direct recruits
of the Incone-tax Service. The respondents contend that
everyone of the argunments now presented before us has been
al ready considered carefully in the earlier decisions and
the petitioners’ demand for review is only yet another
attenpt to retrieve a |ost cause. The learned Solicitor
General also pressed upon us the need for treating the
matter as closed. Reviews, he contends, should not be
granted save in exceptional circunstances and at “any rate,
he says, no solution in service matters can ever satisfy
both the pronmotes and direct recruits in an equal neasure.

Havi ng considered these rival subm ssions carefully we
are of the opinion that there is no substance in the request
nmade on behalf of the petitioners for a review of the
decisions in Jaisinghani, the 1st Qupta case, the 2nd CGupta
case and Jangamayya (supra).

Certain historic facts have to be borne in mind while
considering the points raised before us. It is necessary to
recall that for nearly a decade after 1950, appointnents of
pronotes were nade far in excess of the quota available to
them So long as the quota rule operated, it was possible to
regul arize their appointments when posts within their quota
became avail able in | at er years. But a somewhat
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unprecedented ed situation arose by the upgrading of C ass
Il posts to Class |, Gade Il,- 100 of the nonth January 16,
1959 and 114 on Decenber 9, 1960. This nassive upgradi ng of
posts brought about a collapse of the quota rule. Subsequent
absorption in posts which become available for being filled
up later really means regul arization of appointnments, which
is
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possi bl e provided there is no excessive deviation fromthe
gquota rule. A W quite appreciate that no bl ane can be laid
at the doors of the pronbtes on the score that they were
appoi nted in excess of the quota available to them Perhaps,
their appoi ntnents nust even have enabl ed the adm nistration
to tide over administrative stalemate. But the tough problem
which the administration has to face is that whereas it is
necessary to recognize and protect the claims of pronotes
who are appointedin excess of their quota, it is equally
necessary to ensure that the direct recruits do not suffer
an undue ~set ‘back “in service on account of the excessive
appoi ntnents of pronotes. The conflicting clains of the two
conponents of —Service, both having an inportance of their
own, have therefore to be reconciled. It was wth that
object that the rules have been nodified fromtime to time.
The judgnents rendered by this Court in matters which the
petitioners want to be reopened show, wthout a shadow of
doubt, how every effort was nmade to ensure that no hardship
or injustice is caused to the pronotes nerely because their
appoi nt nents exceeded their quota.

It is not correct to say that the judgment in
Jai si nghani (supra) was based on a concession or that the
Court felt ~conpelled to draw the particular - conclusions
therein because of the inability or refusal of the Finance
Mnistry to produce the relevant files. ~The Court adopted
what it considered in the circunmstances to be a satisfactory
and scientific nmet hod of ascertaining the number of
vacanci es available for being filled up. It came to the
conclusions that the nunber; of ‘actual appointnents should
determi ne the nunber of vacancies available which, wth
great respect, was a perfectly legitimte conclusion to
draw. In the grey area where service rules operate, nore
than one view is always possible to take w thout sacrificing
ei ther reason or conmonsense but the ultimate choice has to
be necessarily conditioned by sever al consi derati ons
ensuring justice to as many as possible and injustice to as
few W also find it inpossible to hold that there was any
error in the conclusions in Jaisinghani (supra) that rule 4
of the Recruitnment Rules was a statutory rule. Subsequent
deci sions would show that there was hardly any dispute
between the parties, at later stages at any rate, that rule
4 was a statutory rule.

The other objections raised against the judgments in
the various cases partake nore or |ess of the same character
and nust be overruled for sinilar reasons.

We appreciate that the pronotes should not be penalized
for the nere reasons that those of them who were appointed
after January 16, 1959 were appointed on an officiating or
ad- hoc basis and had clear notice that the question of their
seniority was still undecided. The
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circunst ances attendant wupon their appointnents cannot,
however, be wholly over-looked in determ ning whether the,
constitutional constraints have been over- stepped.

In regard to the individual instances cited before us
as exemplifying the injustice caused to the Pronotes, it is
not scare to test the constitutionality of a service rule on
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the touchstone of fortunes of individuals. No matter with
what care, objectivity and foresight a rule is franed, sone
hardshi p, inconvenience or injustice is bound to result to
some menbers of the service. The parampunt consideration is
the reconciliation of conflicting clains of two inportant
constituents of Service, one of which brings fresh bl ood and
the other mature experience.

The counter-affidavit dated August 31, 1973, filed in
the 2nd Gupta case (supra) by Shri Mehra, Deputy Secretary,
M nistry of Finance, shows the fullness wth which the
CGovernment  had consulted all possible interests while
fram ng the inpugned rules of seniority. The gamut of
reasonabl e possibilities is fairly covered by the four
alternatives referred toin Shri Mhra's affidavit. The
i nconveni ences and disadvantages flowing from the first
three alternatives would be far greater than those fl ow ng
fromthe 4th. That is why the choice ultimately fell on the
4th al ternative, under which the seniority between Pronotes
and direct recruits was fixed alternately on a roster
system vacanci es bei ng equally divided between Pronbtes and
direct recruits, for the entire period from 1959 up-to-date.
Though the pronptes submitted in the 2nd Gupta case (supra)
that the new seniority rule was unfair to them they were
unable to put forward any rational alternative, a fact which
is noted at page /119 of the Report. That led the Court to
remarKk:

"They are indeed pleased with the increase in the
promoti onal chances. But they are sore that the
artificial rule of seniority which gave them wei ght age,
has been renoved. They do not dispute that by the
increase in their ratioin Class | service, a |arger
nunber of Class Il officers will, in course of tine get
a chance to be appointed by pronpotion as Assistant
Conmi ssioners. But they are sorry that their chances to
be pronoted to posts higher than that of the Assistant
Conmi ssi oner are now retarded by the renoval of the
wei ght age. "

This shows how difficult it.is to solve the jig-saw
puzzl e of service disputes.

The Report of the "Committee on Petitions” of the Rajya
Sabha, howsoever sincerely notivated and fully drawn, cannot
be given the
843
i nportance which the pronmbtes seemto attach toit. It is
urged that the findings of the Comrittee are authentic
because the Finance Mnistry had made the relevant files
available to it. W do not think that this argument is well-
founded. In paragraph 16 of its Report, the Conmittee does
refer to certain files but those files appear  to contain
sonme noting in regard to the direct recruitnment only. The
Commttee has given a table of conparative appointments in
paragraph 19 of its Report, but it had to specul ate on an
i mportant aspect of the matter, as is shown by its own
| anguage, that the table shows the nunmber of direct recruits
whi ch the Governnent wanted to take and " on the basis of
which the pronotes nust have been given pronotions”.
(enphasis supplied). If indeed the relevant files were
produced before the Conmittee, it would not have expressed
its sense of deep shock and resentment at the -
di sappearance of the files. W share the concern of the
Conmittee which is expressed in paragraph 32 of its Report
t hus .

"It is strange that many of the files which could
probably have thrown light on the question of excess
promotion, are reported ‘nmssing’ or ‘not avail able’
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The conclusion is inescapable that these |osses of
files are far from being accidental. W can only
conclude that inportant information was deliberately
wi thheld from the Suprene Court as well as fromthe
Conmittee. Had the Committee been all owed access to the
file relating to the Seniority Rules franmed in 1973, we
coul d have known sone nore facts".
This shows that the Conmittee, too? had to grope in the dark
and indulge in a certain amunt of speculation on nmatters
under its consideration. In the circunstances, it has done
as good a job as a Committee can and we desire to find no
fault with its Report. But we can- not accept the subm ssion
pressed upon us by the petitioners that the Committee's
Report nust displace our judgnents.
It shall have been noticed that we have refused to
reconsi der our decisions not . so nuch because of the view
taken in the various cases cited by the |learned Solicitor

CGeneral,; like Sajja Singh v. State of Rajasthan,(l) that
this Court should not review. its decisions too readily, as
because; ' on nerits, we see no justification for

reconsi dering the judgnents already rendered by this Court.
No fresh facts are brought  to our notice, by way of
di scovery of new and inportant evidence, which would justify
reconsi deration of ‘the decisions already rendered by this
Court after the nost careful exam nation of the conpeting
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contentions. The report of the Rajya Sabha Committee on
Petitions shows, as already indicated, that the relevant
files are still not traceable.

The petitions are - accordingly dismssed but there wll
be no order as to costs.

DESAI, J.-1 have carefully gone through the Judgnent
prepared by M Lord the Chief Justice but | regret ny
inability to agree with the sane.

The history, chr onol ogy of events, contentions

canvassed and the three decisions of this Court disposing of
the contentions have been so succinctly drawn up in/'the main
judgrment that its repetition wuld nerely be an idle
formality. I would, therefore, straightaway deal w'th the
points raised in these petitions.

The petitioners who are pronote Incone Tax officers
Cass |, Gade Il, pray for reconsideration of the three
decisions specifically S.G Jaisinghani v. Union of India &
Or.s.. Bishan Satup Gupta v. Union of India & o.r.s..(2)
(" 1st CGupta case’ for short) and, Bishan Sarup Cupta etc.
etc. v. Union of India & ors. etc. etc. (13) ('2nd Gupta
case’ for short), and to the extent the first nentioned case

isrelied uponin Union of India etc. v. Malji Jangamayya

etc.,(4) on the follow ng grounds;
1. The conclusion that rule 4 of the Incone Tax
officers (Class |, Gade 11) Service Recruitnent

Rules is statutory and, therefore, the @ quota
prescri bed by the Governnent of India. for
recruitment to Inconme Tax officers Cass |, Gade
Il in exercise of the power conferred by rule 4
woul d be statutory, proceeds on an assunption not
warranted by the provisions of |aw bearing on the
point and if both rule 4 and the quota presunmably
prescribed in exercise of the power conferred by
rule 4 are not shown to be statutory, the
foundation on which the edifice in Jaisinghani’s
case rests is knocked out because it can be
denonstrably established that neither rule 4 nor
the quota prescribed there under was statutory in
character but was at best an admnistrative
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2. After the Court on an interpretation of the quota
rule A held that the quota was related to
vacancies arising in the grade every year, the
concl usi on reached did not conformto this finding
but accommpdated the so called inability (now
shown to be factually incorrect) of the Governnent
of India to give information to the Court about
the vacancies in the grade every year with the
result that the whole cal culation of spill over is
vitiated.
3. The mandanus issued in Jaisinghani’'s case was
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revi

m ni ster pretend by the Governnent because even if
the quota was statutory it was operative only
bet ween 1951 and. . 1956 but t he Gover nnent
interpreted the mandanmus to be operative beyond
1956 and upto 1967 which msinterpretation has
been pointed out in the first Gupta case.

4, I'n the 1st GQupta case while holding that the
mandanus directing to treat the quota as statutory
beyond 1956 was not justified yet till January 16,
1959, the Court itself in- , directly accepted the
guota rule as-a guideline and treated that there
was a spill over of 73 pronotes. If rule 4 was not
statutory and consequently the quota prescribed in
exercise of the power which had outlived its
prescribed span of life in 1956 'could not be
brought in ‘to treat any appointnent as invalid on
the ground that there was no allocated post for
those appointees treated as spill over because
under rule 4 itself the Governnment had power to
determ ne the nethod or nmethods to be enployed for
the purpose of filling in particular vacancies or
such vacancies as may be required to be filled in
during any particular period and the nunmber of
candi dates to be recruited by each nethod.

5. The action of the Governnent in upgrading 214
posts between 1959 and 1962 fromdass |1, G ade
1l to Cdass |I. Grade |l was not open to question

as at that stage there was no quota rule and rule
4 enabled the CGovernment to make recruitment from
either of the two sources in exercise of its
executive power. In upholding the seniority rules
in 2nd Gupta case the Court introduced quota rule
retrospectively by the back door which is
i mperm ssi bl e and its operation mani festly
establishes its utter unfairness inasmuch as a
direct recruit not any where in the Departnent or
may be a student may secure a march over a pronote
who has been working in Class 1, Gade |I.

VWiile no doubt this Court has constitutional power to
ewits decision, it is a power to be sparingly exercised

because any such review has the tendency to unsettle

qgues
| ear
war n
it g
been
at

tions which may have been finally deternmined. In fact,
ned Solicitor-CGeneral appearing for the Union of India
ed us that the credibility of this Court is at stake if
oes on re-opening and revi ewi ng propositions which have
finally determned by this Court. Wose credibility is
st ake would be presently pointed out because the

exam nation of this ugly aspect could have been spared if

such
Gove
fili

a contention was not canvassed. Repeatedly the
rnment of India kept back material from this Court
ng affidavit after affidavit showing its inability to
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provide such inportant information on which the decision of
the Court would turn even though it can now be denobnstrably
established that such nmate rial and information was with the
Governnment. |If the Governnent of India Had not wi thheld such
material information’ which has been rather adversely
comment ed upon not by the Court but by the Legislature, the
credibility of the department would be exposed. Reference
nmay be nade in this connection to the 49th Report of
Conmittee on Petitions presented on January 9, 1976, to
Raj ya Sabha Secretariat, set up to dispose of a petition
filed by one R C  Pandey, General Secretary, Al India
Federation of Income Tax GCGazetted Services Associations,
praying for repeal of the Incone Tax officers (C ass
Service) (Regulation of Seniority) Rules, 1973, and for the
fram ng of fresh seniority ‘rules in lieu thereof. Wile
di sposi ng of this petition, the observation pertinent to the
poi nt under discussion nay be extracted:

"The Conmittee is shocked at the pleas of |oss of
vital records ~taken by the adm nistration. In response
to the committee’ s requests relating to inmportant files
the —administration has taken a simlar plea. The
Committee asked for a file which could possibly show
the correct position on the question whether the 80: 20
quota during the period 1945-50 was really operative.
The file is reported mssing. Another file reported ms
sing is that relating to the fram ng of the recruitnent
rules, 1945. The file relatingto Shri RC Dutt’'s
affidavit (filed in Jaisinghani’s case) is also not
avail able. Even ‘the very recent file relating to the
fram ng of Seniority Rules,” 1970, is reported as ’'not
available’. On our insistence they have produced a
thick sheaf of papers said to be 'reconstructed file’
It is strange that nmany of the files which could
probably have that own |ight on the question of excess
promotion, are reported 'nmissing” or 'not avail able’
The conclusion is Inescapable that these |osses of
files are far from being accident. W can only
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conclude that inportant information was deliberately

wi t hhel d fromthe Supreme Court as well as fromthe

Conmittee"

(enphasi s suppli ed)
On these observations the credibility subm ssion woul d not
only stand squarely answered, but need not deter  us from
going into the points made in these petitions.

However, this Court does not |ightly undertake review
of its decisions, nore especially where conflicting clainms
have been settled by a decision of the Court and the whol e
ganut nay have to be gone through over again on a
reconsi deration of the decision. The approach of the Court
on a plea of reconsideration has been spelt out-in Sajan
Si ngh v. State of Raj ast han, (1) where a plea for
reconsi deration of the decision of this Court in Sri Sankari
Prasad Singh Deo v. Union of India & State of Bihar, (2) was
repel | ed observing as under:

"I't was, however, urged before us during the
course of the hearing of these wit petitions that we
shoul d reconsider the matter and review our earlier
decision in Sankari Prasad’s case. It is true that the
Constitution does not place any restriction on our
powers to reviewour earlier decisions or even to
depart from themand there can be no doubt that in
matters relating to the decision of constitutiona
poi nts which have a significant inpact on the
fundanmental rights of citizens, we would be prepared to
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review our earlier decisions in the interest of public

good. The doctrine of stare decisions may not strictly

apply in this context and no one can dispute the
position that the said doctrine should not be permtted
to perpetuate erroneous decisions pronounced by this

Court to the detriment of general welfare. Even so, the

normal principle that judgnents pronounced by this

Court would be final, cannot be ignored and unless

consi derations of a substanti al and conpel | i ng

character nmake it necessary to do so, we should be slow
to doubt the correctness of previous decisions or to

depart fromthent. G
Simlarly, in the Keshav MIls Co. Ltd. v. Conm ssioner of
I ncome Tax Bonbay North, (3) it was held that while
exercising inherent power to reconsider and review its
earlier decisions this Court would naturally like to inpose
certain reasonable limtations and woul d be rel uctant
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to entertain plea for reconsideration and review of its
earlier decisions, wunless it is satisfied that there are
conpel l'ing and~ substantial reasons to do so. It is genera
judicial experience that in mtters of law involving
guestions of const rui ng statutory or constitutiona
provisions, two views are often reasonably possibl e and when
judicial approach 'has'to nmake a choice between the two
reasonably possible views, the process of decision-making is
often very difficult and delicate. I'n - deciding whether a
review is necessary when two views are possible it woul d not
necessarily be an ‘adequate reason for such review and
revision to hold that though the wearlier view is a
reasonably possible view, the alternative view which is
pressed on the subsequent occasion is nore reasonable. The
Court’s discretion should be guided by such consideration
whether in the interest of public good or for any ' other
valid or conpul sive reasons it is necessary that the earlier
deci sion should be revised. This view was re-affirmed in
Manganese Oe (India) Ltd. v. The Regional Assistant
Conmi ssi oner of Sal es Tax, Jabal pur. (1)

Bearing these principles in mnd, it is necessary to
exam ne whether a case for reconsideration of the three
earlier decisions is made out by the petitioners or not.

Jai si nghani’ s case proceeds on a concession that rule 4
and the quota prescribed by the Governnent referableto the
power conferred by rule 4 were statutory in character. This
is borne out by the observation of the Court which may be
extract ed:

"It is not disputed that rule 4 of the lncone Tax
officers, Class |, Gade Il Service Recruitment Rules
is a statutory rule and there is a statutory duty cast
on the Governnent under ' this Rule to deternine the
nmethod or nethods to be enployed for the purpose of
filling the vacancies or nunber of candidates to be
recruited by each nethod".

Income Tax Service was reconstituted on Septenber 29,
1944 The Government of India classified the existing Incone
Tax Service as Class | and Class Il. The schene provided for
recruitment of Incone Tax officers Cass |, Gade Il partly
by pronmotion and partly by direct recruitnent. The schene
was set out in the Governnent of India, Finance Departnent
(Central Revenues) letter dated Septenmber 29, 1944. The
guota prescribed therein has undergone a revision at a |ater
date. It thus appears that the rules were pre-constitution
Rul es and, therefore, their source nmust be traced to the
Government of India Act, 1935 (’'1935 Act’ for short).
Section 241 of the.
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1935 Act nmde provision for recruitnment and conditions of
service. A bare perusal of the section would show that the
power to nake appointnents in the case of service of
Federation and posts in connection with the affairs of the
Federation was conferred on the Governor-CGeneral or such
person as he may direct. The power to nmke rules in this
behal f was conferred by sub-s. (2) on the Governor-GCenera

or by sone person or persons authorized by the Governor-
CGeneral to Make the rules for the purpose. On an exam nation
of the rules under discussion no material was placed on
record to showthat the rules were nade either by the
Governor-Ceneral or such person as authorized by him As
pointed out a little while ago, the rules were nade by the
Fi nance Departnment and no nmaterial was placed to show that
the person or the persons who made the rules were authorized
by the Governor-General under ~s. 241(2) of the 1935 Act in
this behalf. The assunption nade, therefore, that rule 4 of
the Rules ' was statutory and that. the quota prescribed in
exerci se 'of 'the power conferred by rule 4 nmust be statutory,
isill- founded. This knocks out +the entire foundation of
the judgnment of this Court in Jaisinghani’s case because
this Court proceeded to hold that as the quota was statutory
any recruitment nade in - excess of the quota in any given
year would be invalid  and at best can be regularized by
rel egati ng such excess appoi ntnents to the quota next year

If rule 4 and the quota referable tothe power conferred by
rule 4 were not 'statutory but- were nmerely executive
instructions, its violation wuld not render any appoi ntment
in excess of it invalid, but at best would be irregular and
inthis case on a plainreading of rule 4 it would not even
be irregul ar.

In P.C. Sethi & Os. v. Unionof India & Os., this
Court held that in the absence of any statutory rules it was
open to the Governnent in exercise of its executive power to
i ssue adm ni strative i nstructions with regard to
constitution and reorganization of service as |long as there
is no violation of Articles 14 and 16 of the Constitution.
If the parent rule 4 enables the CGovernment to prescribe
nmethod to be enployed for the purpose of filling in any
particul ar vacancy {. O such vacancies as may be required
to be filled in during any particul ar period and the numnber
of candidates to be recruited by each method and if the so
called quota is not statutory but nerely a guideline, the
CGover nment whenever rmaking appoi ntnent would be acting in
exerci se of power conferred by rule 4 which |leaves it to the
di scretion of the Governnent to decide from what source
recruitment should be nade and what nmust be the quantum of
vacancies that nust be filled in at a given point of tine
and such appointnment could not be said H to be invalid.
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Al ternatively, even if the assunption nmade in
Jaisinghi’s case that rule 4 and the quota referable to the
exerci se of power conferred by rule 4 is unquestionable yet
when this Court held that the quota is related to the
vacanci es, the decision proceeding on an incorrect plea that
the informati on about the nunber of vacancies in a year is
not available, is unsustainable for two reasons, nanely, (1)
that the files are now produced; and (2) in the absence of
i nformati on about the vacancies available the Court could
not have invalidated any appointnment on the assunption that
appoi ntnent fromthe source of pronpbtes was in excess of the
guota. On a plain reading of rules 3, 4 and S it appears
crystal clear that the quota was related to vacanci es and at
one stage that was accepted. On this finding unless the fact
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situation is clearly established show ng vacancies year to
year it would be inpossible to hold that in any year there
was in excess in either source. Suppose there were 90
vacancies in a year and the quota was 66-2/3 for direct
recruits and 33-1/3 for promotes, it would be open to the
CGovernment to promote 30 persons irrespective of the fact
whet her 60 direct recruits have becone avail able or not. The
assunption made that the recruitnment nmade in a given year
fromboth the sources would furnish information about the
vacancies in a year would lead to a rather unfair conclusion
i nasmuch as the action of the Governnent in acting in a
certain manner wthout due regard to the quota rule would
work hardship on appointees even though on a correct
cal cul ati on of vacancies the appointnents may be valid and
| egal
The mandanus issued in Jaisinghani’s case was as under
"W are ~accordingly of the opinion that pronotes

fromclass 11, grade 111 to class |, grade Il service
in excess of the prescribed quotas for each of the
years 1951 to 1956 and on wards have been illegally

promoted and the appellant is entitled to a wit in the
nature of mandamus comandi ng respondents 1 to 3 to
adjust the seniority of the appellant and other
officers simlarly placed like himand to prepare a

fresh seniority JIlist in accordance with law after
adjusting the recruitnent for the period 1951 to 1956
and onwards in accordance with the guota rule
prescribed inthe letter of the Government of India No.
F. 24(2)-Adm. " I.T./51 dated ~Cctober 18, 1951. W,
however, wish to make it clear that this order will not
affect such class |l officers who have been appointed
permanently as Assistant Conm ssioners of |ncone-Tax.
But this order wll apply to all- other ‘officers
i ncl udi ng those who have been ap-
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poi nt ed Assi st ant Conmi ssi oner s of I ncome Tax
provisionally pursuant to (the orders of the High
Court".

The CGovernnent understood the mandanmus as covering the
whol e period from 1951 to 1967. Wen this was questioned in
the 1st Gupta case, this Court held that the quota rule
Proprio vigor operated between 1951 to 1956 and if there
were pronotions in any year in excess of the quota those
pronotions were nerely invalid for that year but they were
not invalid for all time and they could be regul arized by
being absorbed in the quota for the later years. So
adjusting the quota at any rate upto 1956, the quota rule on
its own strength evaporated because it was to be in
operation for a period of five years and no fresh quota rule
was i ssued by the Governnent. Therefore, after 1956 rule 4
remained in force in all its rigour and was not hedged in by
any quota. Rule 4 permitted the Governnment to nake
recruitment from either source without lettering its
di scretion by any quota rule which it was not bound to
prescribe. On January 16, 1959, Governnent in the mnistry
of Finance informed the conmi ssioners of Income tax that the
Presi dent had sanctioned the upgrading to class | of 100

temporary Posts of Incone Tax officers, Cdass 1l. On
December 19, 1960, there was further upgrading of 114 posts
fromclass 1l to class |I. Between 1959 and 1962 these 214

posts were filled in by pronotes. Now, in the Ist Gupta case
this court held that even though the quota rule expired in
1956, yet the CGovernnent of India adopted it as a guideline.
May be, it may be so. Does any appointnent in breach of the
gui del i ne neither statutory nor even having the fragrance of
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any executive instruction becone invalid nore so when the
CGovernment had power to nake appointnment fromeither source
uni nhi bited by any quota rule under rule 4 ? Yet the Court
found that between 1956 and 1959 when 100 pasts cane to be
upgraded there was a spillover of 73 persons and because of
the huge departure from gui delines the weightage rul e giving
seniority to the pronmpotes by 2- 3- years was crushed under
its own debris. Again, wth respect it must be confessed
that rule 4 is overl ooked or bypassed when saying that there
was a spillover of 73 pronpotes between 1956 and 1959. Nor
could it be said that the upgrading of 214 posts and filling
themup by pronotes would be in any way even irregul ar much
less invalid because rule 4 enables Governnent to draw from
ei t her source.

In the 2nd CGupta ~casein view of the decision in 1st
GQupta case a fresh seniority rule was prepared and it was
made retroactive from 11 January 16, 1959. If, the inter
alia provides that the relative seniority anmongst the
pronotes and the direct recruits shall be in the ratio of
852
1: 1 and the sanme shall ~be so determned and regulated in
accordance with a roster nmintained for the purpose, which
shall follow the foll owi ng sequence, nanely:

(a) Pronote;

(b) direct recruit,

(c) Pronote

(d) direct recruits, and so on

Thi s method of roster undoubtedly introduces a quota by
the back door. Once 'a roster is - introduced Pronote direct
recruit, Prompbte direct recruit  etc. even if sone pronotes
have come in a bulk and if at a later ~date sonme direct
recruits are appointed in bulk, while  preparing roster an
earlier date pronote will have to yield his place to a |ater
date direct recruit. Bluntly translated it neans that the
direct recruit who was never in service when promote was
pronmot ed, probably he may be a student. May be he may not
have even passed the conpetitive exam nation, yet he nay
cone into the picture and chal |l enge one who has al ready been
serving in the Departnent for ~a nunber of  years. To
illustrate, in the new seniority list prepared by the
Governnment pursuant to the order nmade by this Court in the
1st CGupta case and upheld by this Court in 2nd Gupta case a
pronmote of 1962 will have to yield his place to adirect
recruit of 1966. Wth wutnobst hesitation | nust —say that
service jurisprudence hardly permts a situati on where a man
not in service conmes and challenges some thing which has
been done nuch before he came in to service and gets such an
advantage which on the face of it appears to be unfair. But
apart from this, even in 1959 there was no quota rule and
assum ng that the old service rule giving weightage to the
pronmotes crushed under that weight of Jlarge nunber of
pronmotes being pronmoted, it would not be open to the
CGovernment to so prepare a fresh seniority list which cannot
be given effect to wunless a roster is introduced which
i ntroduces quota by the back door and which is so unfair in
its operation that pronotes of 1962 will have to yield place
to direct recruits of 1966. Now under the old weightage rule
pronmotes were given a weightage for service of 2-3 years
over direct recruits because direct recruits were unable to
undertake regul ar assessnment work for a period of 2-3 years
when they were nore or |less under training while pronotes
have been doing this work for a nunber of years and their
experience is rejected in the weightage. The whol e thing now
appears in the reverse gear in that an uninitiated direct
recruit takes precedence over an experienced pronmote. The
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unfairness of the newrule is wit large on the face of it.
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This rule vi ol ates anot her i mportant rule wel |
recognised in the service jurisprudence that in the absence
of any valid rule of seniority date of continuous
officiation provides a valid rule of seniority. This rule is
conpletely crucified under two unsustai nabl e assunpti on that
a quota rule having guideline sanction is nade inperative in
character and assuned to be in force between 1956 and 1959,
and that even though Governnent in exercise of power
conferred by rule 4 for its own necessity pronoted 214
promotees to the upgraded posts yet they nust yield place to
sone future direct recruits who may cone to the departnent
at a later date. This Court sustained the position holding
that these were ad hoc appointnents, and there were no
regul ar posts for those pronmotees. This approach wholly
over|l ooks the effect and the force of rule 4.

Certainty and continuity demand that this Court should
not reopen settled decisions or reopen closed questions
unl ess under a conpel ling necessity. It may be that the fate
of I ncone Tax officers, _pronotees and direct recruits, may
rest with the three decisions of this Court. Unfairness to
some of themmay itself not provide a good and compelling
reason for reopening -and reconsidering the decisions.
Therefore, if that 'were the only point for our consideration
I would have wunhesitatingly agreed with the decision
rendered by M Lord the Chief Justice. But there is a
further conpelling necessity which inpels me. to pen these
few |lines.

Jai singhani and the two ~CGupta cases _are being quoted
times without nunber before this Court for the principles
enunci ated therein. These decisions, therefore, affect
subsequent decisions of this Court as well as the High
Courts. And some of the principles enunciated in these three
cases stand in sharp contrast to other decisions of this
Court and in fact this Court. itself felt it necessary to
warn that it nay becone necessary to reconcile these
conflicting decisions. |In this ‘connection reference nmay be
made to N K Chauhan and ors. v. State of Gujarat and ors.
where this Court after referring to two sets of decisions
charting two di fferent courses, observed as under

"After all, we live in a judicial system where
earlier curial w sdom unless conpetently over-ruled,
bi nds the Court. The decisions cited before us start

with the 1leading case in Mervyn Coutindo & ors. v.

Col l ector of Custons, Bonbay and close wth the |ast

pronouncenent in Badam v. State of Msore and ors.

This time-span has seen dicta go zigzag but we see no

difficulty
854

in tracing a common thread of reasoning. However, there

are divergencies in the ratiocination between' Mervyn

Coutindo (supra) and Govind Dattatray Kel kar and ors.

v. Chief Controller of Inports and Exports and ors.,

on the one hand and S. G Jaisinghani v. Union of India

(supra) Bishan Sarup Gupta v. Union of India (supra)

Union of India and ors. v. Bishan Sarup Gupta , and A

K. Subraman and ors. v. Union of India on the other

especially on the rota system and the year being

regarded as a unit, that this Court nmay one day have to
har moni ze the di scordance unl ess Governnent wakes up to
the need for properly drafting its service rules so as
to elimnate l[itigative waste of its servants
ener gi es".

It is not for a nmoment suggested and | say so with
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utnost respect that the aforenentioned three decisions are
incorrect. In the light of the nmaterials now placed
especially the files which were withheld fromthe Court and
the Committee the only viewthat | express is that enough
conpelling and necessary material has been placed on record
maki ng out a strong case for reconsideration of these
deci sions. Accordingly, in ny viewthe present two petitions
deserve to be placed before a | arger Bench to be constituted
by the Hon’ ble Chief Justice of India.
ORDER

In view of the najority opinion the Wit Petitions are
di smssed with no order as to costs.
S. R Petitions dism ssed.
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