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ACT:

Coal M nes (Nationalisation Anendment) Act 1976 (Act
No. LXVI1 of 1976), Sections 3(3) and 4 scope of-Wether
Section 3(3) offends Article 14 of the Constitution in as
much as in regard to Coal Mnes where mining is prohibited
by that provision the workmen are left in the cold while in
regard to nationalised coal mnes the worknmen are taken care
of and benefits assured Private managenents whet her deemed
cust odi ans under Secti on 5 of t he Coal M nes
Nati onal i sati ons Act 1973.

HEADNOTE:

Dismssing the Wit Petitions, the Court,
N

HELD: 1. The provision contained in Section 3(3) of Act
LXVI1 of 1976 is perenptory and the prohibition is mandatory
because there is punishment provided for contravention of
that provision. Breach of Section 3(3) is nade punishable
with inprisonnent. The 1976 Act totally prohibits working of
any coal mnmines by any agency other than those which have
been set out in Section 3(3). Surely, there is no authority
for the managenments under whomthe present petitioners are
alleged to be workmen to operate coal mnes.in the face of
the prohibition of the 1976 Act. Even for granting | eases
and their renewal by the State itself, the frown and force
of the law stand four square between the mines and
extraction of coal by any but the agencies specified in
section 3(3) of the 1976 Act [589F-G 591A B & C

2. Investigation of the State or intimation by the
private managenents are obligatory wunder the appropriate
legislation and in the absence of any intinmation the
presunption is that there are no such coal mnes as are set
up before the Court. What apparently has been done, if at
all, is to do what has been described as 'scratching’ that
is surface mning of coal bearing areas, destructive of the
natural resources of the nation w thout any thought for the
norrow and without any reference to the planned, phased
programme of exploitation of coal for the benefit of the
country in the public sector. The mnmines, iif any, are
illicitly being operated, there being no sanction of the
law. It 1is precisely to prevent this mschief of slaugter
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mning that s.3(3) was introduced and s.4 was enacted to
nmake the activity puni shabl e. The proscription is

conprehensive and the penalty nmakes it inperative. Wen it
is accepted that it 1is not permssible to operate these
m nes save by those specified in the 1976 statute, it
necessarily follows that workmen, genuine or other, cannot
claimany fundanental right to work these mines. [591D @

3. The prohibition of mning as wunder s. 3(3) of the
1976 Act, is in the public interest and indeed, the schene
shows that wherever public interest requires exploitation of
coal mnes it has been permitted in the public sector and
even in the private sector so far as certain specified
i ndustries, such as iron and steel i ndustries, are
concerned. The ban is part of a national policy, conceived
for conservation of a vital national resource and the w sdom
of the regul ati on of
587
fuel sources and their planned user is beyond argunent.
Therefore, the |anguage of s. 3(3) is express, explicit and
admts of. no exception. An-aware Court will not rel ax when
the |l anguage i's perenptory, the legislation is charged with
a critical purpose and even the commiserative case of
wor kimen- not wol ves in sheep’s clothing, cannot override the
| arger cause of the nation. No nation, no worknen. [591G H
592A]

4. It is audacious for the dubious nanagenents under
whomthe petitioners are supposed to be innocent worknmen to
represent to the Court that they are "deened custodi ans”
wor ki ng on behal f of the Central Governnent. [592D E]

Under section S, notifications are a sine qua non for
cust odi anshi p, actual or deened and absent such notification
taki ng over nmnagenent no private agency can self-style
itself as "deened custodian". Therefore, ~the nanagenents
other than those specified in section 3(3) of the 1976 Act,
can not claimto extract coal fromany coal mnes. If this
be so, no one can claim as a workman, although in public
interest, although it is inperative that such operation
shoul d stop. [593E-F]

5. There is no violation of Article 14 of the
Constitution vis-a-vis the workmen concerned assuni ng them
to be real worknen. After the dism ssal of the management’s
wit petitions, the argunment that the Act inpugned is ultra
vires vis a vis worknen is a daring | egal worknmanship. If a
| arger Bench of this Court has already upheld the vires of a
statute the discovery of a new argunent cannot invalidate
that decision. That proposition will nmake the binding effect
of precedents, read in the light of Art. 141 a vanishing
cream once a novel thought strikes a legal brain, [593F-H|

The question of discrimnation between two classes of
wor kmen hardly arises because one set of mines has been
closed down validly. If the closure is valid, - no one
enpl oyed there has a right to force it open on the score of
di scrimnation. Denial of lay-off or other benefits bel ong
to a different jurisdiction. If any workmen are really
aggrieved that their interests are not protected and that
their future is in jeopardy, it is certainly open to themto

nmake representation to t he Central CGover nirent for
consideration of their lot, and certainly a welfare State
wi Il give due consideration for such representation if it is

satisfied that the grievance is genui ne. [594A-B]

6. Section 3(3) of the 1976 Act being nmandatory and
havi ng been held constitutional by this Court, it is no
| onger permssible for any court in India to appoint a
receiver or otherwi se pernit extraction of coal or cooling
coal . [594D E]
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JUDGVENT:

ORIG NAL JURI SDICTION: Wit Petition Nos. 1311, 1269-
70, 1113, 1109, 1479-1480, 924-925, 1478, 1250-1251, 1219,
926-927, 1072-1076, 1565, 1652-1654, 1434-1435, 1648, 1306-
1310, 13121314, 1590-1591, 1588-1589 of 1979 and 400, 192,
448 and 462 of 1980.

(Under Article 32 of the Constitution)

AL K Sen and S. K Sinha for the Petitioners in W
Nos. 1306- 1314/79, 1434, 1113, 1109, 1250-1251, 1219, 1072-
1076, 1565, 1652-1654, 1435/79 and 192/ 80.

588

K. N.  Choubey and A K. Srivastava for the Petitioners
in WP Nos. 1269-1270, 1590-1591, 1588-1589, 924-925, 926-
927/ 79.

M P. Jha for the Petitioners in WP. 1648/ 79

A. K. Gnguli, for the Petitioner in WP. Nos. 1479-
1480/ 79.

Arun-Madan for the Petitioners in WP. No. 40()/80.

S. N Jha for the Petitioners in WP. No. 488/ 80.

K. N.  Choubey and Mikul Mudgal for the Petitioners in
W P. 462/ 80.

Lal Narain Sinha Att. Genl., M K. Banerjee Addl. Sol’
Genl., and Mss A /Subhashini for the Respondent Union of
India, Central Coal Fields, Easter Coal Field in W. Nos.
1307, 1310, 1312, @ 1314 and Respondent 3 ‘in WP. Nos.
1308, 1588, 1589, 1434, 1072-1076/79.

Lal Narain Sinha Att. Genl. and U. P: Singh for the
Respondents, State of Bihar —and Its officialsin WP. Nos.
1588-89, 1434, 1109, 924-925, 1250-1251, 926-927, 1219,
1250- 1251, 1072, 1290-91, 1648, 1479-80, 1073-1074, 1565/ 79
and 400, 192, 488 and 462/ 80.

Lal Narain Sinha Att. Genl. and Rathin Dass for the
Respondents (West of Bengal) in WP. Nos. 1306-1314, 1073-
1074/ 79.

P. K Chatterjee for the State of Wst Bengal in WP.
1072/ 79.

A. K Srivastava for the Caveator/Respondent No. 4 in
W P. Nos. 1652-1654 of 1979.

The Judgrment of the Court was delivered by

KRI SHNA | YER, J. ' Survival after death’ is the
expression that aptly describes these wit petitions
relating to coal mning by private agencies long after a
prohibitory legislation and an order by this Court repelling
the challenges to the vires of that Act. Parliament by the
Coal M nes (Nationalisation) Arendnent Act, 1976 (Act No.
LXVI1 of 1976) (For short, the 1976 Act) totally prohibited
all mning of coal save by instrunentalities set out /in s.
3, sub s. (3) which we may excerpt here:

(3) on and from the commencenent of Section 3 of
the Coal M nes (Nationalisation) Anendment Act, 1976. -
(a) no person, other than-

(i) the Central Governnent or a Gover nnent
conpany or a corporation owned, nanaged
or controlled by the Central Governnent,
or

589

(ii) a person to whoma sub-lease, referred
toin the proviso to cl. (c), has been
granted by any such Governnent, conpany
or corporation, or

(iii) a conpany engaged in the production of
iron and steel shall <carry on coa
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m ning operation, in India, in any form

(b) excepting the nining | eases granted before
such comencemnent in favour of t he
CGovernment, conmpany or corporation, referred
toin clause (a), and any sub-Ilease granted
by any such CGover nrent , conpany or
corporation, all other mning | eases and sub-
| eases in force immediately before such
conmencenent, shall, in so far as they relate
to the winning or mning of coal, stand
term nat ed;

(c) no | ease for winning or mning coal shall be
granted in . favour of any person other than
the GCovernnent, conpany or corporation
referredto in clause (a)

Provi ded that the Government, company or corporation to
whom a | ease for winning or mning coal has been granted may
grant a sublease to any person in any area on such terns and
conditions as may be specified in the instrunent granting

the sub-l'ease, if the Governnent, conpany or corporation is
sati sfied that-

(i) the reserves of coal in the area are in

i sol ated smal'l pockets or are not sufficient

for scientific and econom cal devel opment in
a coordinated and integrated manner, and
(ii) the coal produced by the sub-lease will not

be required to be transported by rail
It is obvious that 'the provision is perenptory and the
prohibition is mandat ory because there is._ punishnent
provided for contravention of~ that provision. Section 4(1)
of the 1976 Act mmkes a breach of s. 3(3) punishable with
i mprisonment.

This broad spectrumban in |law arrested the extraction
of coal and was naturally assailed as ultra vires by the
managements thenselves in wit petitions under Art. 32. A
bench of seven judges of this court heard erudite and
el aborate argunents, at the end of which the wit petitions
were dismssed. But it is not ‘unusual for many litigants
"even though vanqui shed, to argue still’. Here, however, the
chal l enge and challenger are of different colour. For, the
petitioners before us
590
claimto be worknen who are thrown out of enploynent on
account of the 1976 Act and lament in this Court that they
are discrimnated against and on that score the law is
violative of Art. 14 of the Constitution. The plea put
forward is that in regard to nationalised coal nmines the
wor kmen are taken care of and their benefits assured, while
inregard to coal mines where mning is prohibited by s.
3(3) of the 1976 Act the worknen are left in the cold. This
is stated to be discrimnation between worknen and- wor knen,
thus contravening the mandate of equality before the |aw
Maybe, the wit mssiles of the managenents proved danp
squi bs but the workers undaunted by that rebuff, want to try
a new weapon of wultra vires. The coal wll go to the
enpl oyers and the wages to the workers.

The Union of India resists this relief and contends
that the wit petitioners are nmere reincarnations of the old
management s whi ch have fought and | ost and are masqueradi ng
as worknen so as to facilitate a second chall enge. The State
asserts that clandestine coal nining mafia having been
stopped, these racketeers are playing the nmaricha gane
t hrough bogus workers in tears. Wthout going into the
nmerits of this avernent we my state that every other
concei vabl e objection to the validity of the 1976 Act and
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ot her sister enactnments had been urged in vain before the
seven judges’ bench. Now the all eged workmen are conpl ai ni ng
of discrimnatory denial of benefits to one class of
wor kers. The Union of India counters this plea as factually
a ruse for clandestine mning operations by nanagement and
legally a second battle after the |egal Waterloo, hoping
agai nst hope that there is nothing to lose in a ganble. Even
if a spell of stay were got the gain will outweigh possible
losses in litigation. Indeed, the State’s contention is that
consi derabl e 1 osses to Government and traumatic consequences
on the nation are being daily inflicted by such cl andestine
operations. The whole m schief contenplated by the 1976 Act
is being continued under  the guise of invalidity of the
legislation and, alternatively, by going to court and
getting receivers appointed so that a legal colour is
imparted to | aw ess depradations.

It is true that nationalisation of coal, as a policy,
has been evol ved over the seventies. In the beginning, the
managenent of coal m nes was taken over and at a | ater stage
ownership itself ~vested in the Union of India by virtue of
owner shi p-_of al | coal m nes is the sinple and
i ncontrovertible fact energing fromthe bunch of |egislation
we have been taken through. W are not going into the catena
of enactments and their ~ sequence covering this question
because they are being discussed in greater detail and
fuller depth in the conprehensive judgnent. where reasons
have yet to be given but the result, by way
591
O brief order, has ‘already been announced. Suffice it to
say that the 1976 Act totally prohibits working of any coa
m nes by any agency ot her than those which have been set out
ins. 3(3). Surely, there is authority for the nanagenents
under whomthe present petitioners are all eged to be worknen
to operate coal mnes in the face of the prohibition in the
1976 Act. There is a point of dispute raised by the Union of
India that the nanagenents which have come up before this
Court do not have even |eases under the Mnes and Mnerals
(Regul ati on and Devel opnent) Act, 1957. This is controyverted
by the other side but we may side-step that issue because it
is not essential for the decision of this -case. For one
thing, no such |lease is before wus. For another, what is
relied on in sone cases is hukumanas which cannot do duty
for leases. Even granting |eases and their renewal by the
State itself as is asserted in a few cases, the grown-and
force of the law stand four square between the mines and
extraction of coal by any but the agencies specified in
s.3(3) of the 1976 Act.

It is common ground that there is no specification of
the coal mnes in guestion in the schedule to the
nationalisation legislation of 1973, nor is there any
specific notification relating thereto. Investigation by the
State or intimation by the private managenment's are
obligatory under the appropriate legislation and in the
absence of any intimation-none has been produced before us-
we have to presune that these are no such coal mnes as are
set up before us. Wat apparently has been done, it at all
is to do what has been described as ’'scratching that is
surface mining of coal bearing areas, destructive of the
natural resources of the nation wi thout any thought for the
norrow and wi thout any reference to the planned, phased
programme of exploitation of coal for the benefit of the
country in the public sector. W are satisfied that on the
materials placed before us in all these cases, the mines, if
any, are illicitly being operated, there being no sanction
of the law It is precisely to prevent this mschief of
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slaughter mining that s. 3(3) was introduced and s. 4 was
enacted to make the activity punishable. The proscription is
conprehensive and the penalty nmekes it inperative. Once we
accept the position that it is not permssible to operate
these nmines save by those specified in the 1976 statute it
necessarily follows that workmen, genuine or other, cannot
claim any fundanental right to work these mnes. The
prohibition of mning coal except as wunder s. 3(3) of the
1976 Act, is in the public interest and indeed, the schene
shows that wherever public interest requires exploitation of
coal mnes it has been permitted in the public sector and
even in the private sector so far as certain specified

i ndustries, such as iron and steel i ndustries, are
concerned. The ban is part of a
592

nati onal policy, conceived for conservation of a vita
nati onal resource -and the w sdom of the regulation of fue
sources  and their planned user is beyond argunent.
therefore, the |anguage of s. 3(3) is express, explicit and
admts of. no exception. An-aware court will not rel ax when
the |l anguage i's perenptory, the legislation is charged with
a critical purpose and even the conmi serative cause of
wor kmen- not wolves in sheep’s «clothing. as is asserted,-
cannot override the larger cause of the nation. No nation no
wor kren;

Assuming for a nmonent that the private managenents are
as Dr. Chitale and Shri A K. Sen urged, deened custodi ans
within the schene of the legislative take-over, they are
necessarily to operate oh behal f and under the direction of
the Central Governnent. Here is the Central  Governnent
protesting, as stridently as it can, against  the mning
operations by the alleged nine-owners. Both  the State and
Central Covernnments are naking commpn cause and denand that
no deemed custodi an need’ work any mine on their behalf. How
can a surrogate custodian exceed the conmmand of the
principal to stop mining ? The whole case of the Union of
India is that a clandestine cluster a sort of coal mafia
whi ch may even have got shamregisters of worknen-i's defying
CGovernment and extracting coal on the sly. It i's audacious
for the dubious managenments, under whomthe petitioner are
supposed to be innocent worknen, to represent to the court
that they are 'deened custodians’, working on behalf of the
Central Governnent.

Nor are we prepared to accept the naive case that the
petitioners’ enployers can be regarded as deenmed custodi ans
under s. S. W my read s’. S of ‘the Coal M nes
national i sati on Act, 1973.

5. Power of Central Governnent to direct vesting
of rights in a Governnent conpany: -
(1) Notwi thstandi ng anyt hing contai ned in Sections

3 and 4, the Central Covernnment may, if it is‘satisfied

that a GCovernment conpany is willing to conply, or has

conplied, wth such terms and conditions as  that

CGovernment may think fit to inpose, direct, by an order

inwiting, the right, title and interest of an owner

inrelation to a coal mne referred to in Section 3,

shall; instead of continuing vest in the Centra

Governnment, vest in the GCovernment conpany either on

the date of publication of the direction or on such

earlier or later date (not being a date earlier than
the appointed day), as mmy be specified in the
direction.
593
(2) Were the right, title and interest of an
owner in relating to a coal mnes vest in a Governnent
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conpany under sub-section (1), the Governnent conpany
shall on and from the date of such vesting, be deened
to have beconme the lessee in relation to such coal mine
as if amnmning lease in relation to the coal m ne had
been granted to the Governnent conpany and the period
of such | ease shall be the entire period for which such
| ease could have been granted under the Mnera
Concession Rules; and all the rights and liabilities of
the Central Government in relation to such coal mine
shall, on and fromthe date of such vesting, be deened
to have becone t he rights and liabilities,
respectively, of the Governnment conpany.
(3) The provisions of sub-section (2) of section 4
shall apply to a |ease which vests in a Governnent
conpany as they apply to a | ease vested in the Centra
Governnent and references therein to the "Centra
CGovernment" shall be construed as references to the
Gover nment conpany. D
The notification required under s. 5 authorising the
nmne to be worked, is admittedly absent. No such
notification exists or has been hinted at or is existing. In
the absence of the rel evant notification contenplated by s.
5, it is inmpossible to postulate ’'deenmed custodianship’
There are scheduled mines or notified mnes, under the
schenme of statutory managenent in the Managenent Take-over
Act. Notifications are a sine sua non for custodian-ship
actual or deened and absent such notification taking over
management no private agency can self-style itself as deened
custodian. It follows that on any view of the matter the
managenments ot her than those specified under s. 3(3) of the
1976 Act <can claim to extract coal fromany coal mnes. If
this conclusion is sound, as we have denonstrated it is, the
inference is irresistible that no one can claimto extract
coal as a workman, although in -public interest, it is
i nperative that such operation should stop. W hold that
there is no violation of Art. 14 of ‘the Constitution, vis-a-
vis is the worknen concerned assuming them to 'be rea
wor kmen. W& have grave doubts about the veracity of this
pi ece of worknmanship that the petitioner and others of their
ilk are actual, not inaginary. Anyway, after the dism ssa
of the managerments’ wit petitions, the argunent that the
Act inmpugned is ultra vires vis a vis worknen is a daring
| egal workmanship. |If a larger bench of this Court has
al ready upheld the vires of a statute the discovery of a new
argument cannot invalidate that decision.-That proposition
will make the binding effect of precedents, read in the
light of Art. 141, a vanishing creamonce a novel thought
strikes a legal brain.
594

The question of discrimnation between two classes of
wor kmen hardly arises because one set of mines “has been
cl osed down validly. If the closure is valid, 'no one
enpl oyed there has a right to force it open on the score of
discrimnation. Denial of lay-off or other benefits belong
toa different jurisdiction. If any workmen are really
aggrieved that their interests are not protected and that
their future is in jeopardy, it is certainly open to themto
make representation to t he Central CGover nirent for
consideration of their lot, and certainly a welfare State
wi Il give due consideration for such representation if it is
satisfied that he grievance is genuine. We dismiss the Wit
Petition with costs.

It has been nentioned on nore than one occasion in this
court that interlocutory orders have been passed, that
Recei vers have been appointed by civil courts, including
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H gh Courts, and that working of mnes is licitly going on
In the face of the all-pervasive statutory prohibition which
is perenptory in |anguage and puni shabl e in consequence, it
is surprising that any Receiver could at all dare to work
m nes. While we disapprove of that conduct we nake it
perfectly plain that there will be no nore sanction for any
receiver or other officer of court to extract coal or coking
coal from any mine in India. Section 3(3) of the 1976 Act
bei ng mandatory and havi ng been held constitutional by this
Court, it is no longer permissible for any court in India to
appoi nt a receiver or otherw se permt extraction of coal or
cooking coal. W vacate all interimorders forthwith

It may be fair to the |earned Attorney General, whose
hunch we share to state that this wealth of "workers" wit
petitions is a kind of litigative puppetry, the illicit mne
exploiters being the puppetteers and those who figure as
wor ker petitioners-being the puppets.
S R Petitions disn ssed.
595




