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ACT:

I ndian I ncone Tax Act 1922-Section 10(2) (xv)-Interest
paid on arrears of @ sugarcane cess-\Wether penalty-Interest
if a perm ssible deduction

HEADNOTE:

Section 3(2) of the U P. Sugarcane  Cess Act, 1956
provi des that the owner of a sugar factory shall pay cess on
sugarcane conming into the premses of a factory for wuse
therein, on such date and at -such place as my be
prescribed. Sub-section (3) provides that if the cess i's not
paid by the specified date, interest at six per cent per
annumis payable on the arrears fromthe specified date to
the date of paynent. Were a person is in default in making
the paynment of the cess, sub-section  (5) provides that in
addition to the anbunt of the arrears and interest a sum not
exceeding ten per cent shall be recoverable by way of
penalty fromthe person |liable to pay the cess.

In respect of three assessnent years the appellant-
assessee, a manufacturer of sugar, in its incone tax returns
cl ai med deduction of certain suns paid by it by way of
interest on arrears of cess due under the U. P. Sugarcane
Cess Act, 1956. The Income Tax O ficer disallowed the claim
The Appel | ant Assistant Conm ssioner, whose view was uphel d
by the Appellate Tribunal, held that the paynent of -interest
constituted a perm ssible deduction

On reference the H gh Court held that the interest paid
on the arrears did not fall wthin the scope of s. 10(2)
(xv) of the Indian Income Tax Act, 1922 for the reason that
it was paid by way of penalty for an infringenent of the
I aw.

Al'l owi ng t he appeal
N

HELD : The interest paid under s. 3(3) of the Cess Act
cannot be described as a penalty paid for an infringenent of
the law. The assessee is entitled to claim the sum as a
deduction under section 10(2) (xv) of the 1922 Act as
expenditure laid out wholly or exclusively for the purpose
of the business. [427E]
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(a) The interest payable on arrears of cess under s.
3(3) is inreality part and parcel of the liability to pay
cess. It is an accretion to the cess. Under s. 3(3) this
enl argenent of the <cess Iliability is automatic and no
specific order is necessary in order that the obligation to
pay interest wunder this sub-section should accrue. The
liability to pay interest is as certain as the liability to
pay the cess. The interest payable is in the nature of
conpensation paid to the Governnent for delay in the payment
of cess. It is not by way of penalty. [425G H]

422

(b) Interest on arrears of <cess is not a penalty
because provision for inposing penalty has been nmde
separately by s. 3(5). It .is also not a penalty within the
meaning of s. 4 which provides for crimnal liability and
crimnal prosecution.” The penalty payabl e under s. 3(5) lies
in the discretionof the collecting officer or authority.
For inposing penalty under s. 4 no prosecution can be
instituted unless a conplaint “is nade by or wunder the
aut hority of the Cane Comm ssioner under s. 5(1) of the Cess
Act. [426A-B]

(c) The procedure for collecting interest on arrears is
different from the procedure for recovering penalty inposed
under s. 3(5). The Col |l ector proceeds to recover the arrear
of cess as if it /were an arrear of |and revenue on receipt
fromthe authority concerned of a certificate under s. 3(6)
speci fying the ambunt of arrears including interest due. The
words "specifying ‘the anpbunt of arrears including interest"
show that the interest 1is part  of the arrears of cess. In
the case of penalty inposed under s. 3(5) a separate
provi sion for recovery has been nade under s. 3(7).. Although
the manner of recovery of penalty provided by 's. 3(7) is the
sane as the manner for recovery provided by s. 3(6) the
Legi slature has dealt with it as - sonme thing distinct from
the recovery of arrears of cess including interest. [426C E|

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal Nos. 2440-
2442 of 1972.

Fromthe Judgment and Order dated 25-10-1971 of the
Del hi Hgh Court in Incone Tax Reference Nos. 40 & 41 of
1970.

A. K Sen and M. Bishanber Lal for the Appellant.

P. G Ghokhal e and Mss A Subhashini for the
Respondent .

The Judgrment of the Court was delivered by

PATHAK, J.-This appeal by certificate granted by the
Del hi High Court raises the question whether interest paid
on arrears of cess under s. 3 (3) of the U P. Sugarcane Cess
Act, 1956 is a permissible deduction under s. 10 (2) (xv) of
the Indian Income Tax Act, 1922.

The assessee is a public Iimted conpany engaged in-the
busi ness of the manufacture and sale of sugar. |In its
income-tax return for the assessment year 1959-60 (the
previous year being the period ending 30th June, 1958) the
assessee claimed a deduction of Rs. 1,20,859/- paid as
interest on arrears of cess due under the U P. Sugarcane
Cess Act, 1956. The Inconme-tax Oficer disallowed the claim
but the Appellate Assistant Comm ssioner held that the
paynment of interest constitute a permssible deduction and
this view was affirmed by the I ncome Tax Appellate Tribunal
For the next assessnent year 1960-61, (the previous year
ending 30th June, 1959), the assessee clainmed a sum of Rs.
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1,83,731/- paid by way of interest on the arrears of cess.
The claim net with the sane fortune, disallowed by the
Income Tax O ficer but wupheld by the Appellate Assistant
Commi ssioner and the Appellate Tribunal. At the instance of
423
the Revenue, the Appellate Tribunal referred the follow ng
question of lawto the Delhi Hi gh Court in respect of the
assessment years 1959-60 and 1960-61
"Whet her, on the facts and in the circunstances of
the case, the Tribunal was justified in allow ng the
interest of Rs. 1,20,859/- and Rs. 1,83,731/-, paid by
the assessee on the arrears of cess in the assessnent
years 1959-60 and '1960-61 respectively, as revenue
expendi ture ?"

For the assessnent year 1961-62 al so the previous year
of which ended 30th June, 1960 the assessee clained a
deduction of Rs. 2,00,439/- on account of interest paid by
it on harrears of cess. This claimalso was rejected by the
Income Tax Officer-but allowed by the Appellate Assistant
Conmi ssi oner and the Appellate Tribunal. The Revenue
obtai ned a reference to the Hi gh Court on the question

"Whet her, on the facts and in the circunstances of
the case, the Tribunal was justified in allow ng the
interest of Rs. 2,00,439/-, paid by the assessee on the
arrears of cess, as revenue expendi ture?"

The references were disposed of by the H gh Court by
its judgnent dated 25th Cctober 1971. - The questions were
answered in the negative. The H gh Court took the view that
the claim of the assessee did not satisfy the provisions of
s. 10 (2) (iii) of the Indian I'ncome Tax Act, 1922 because
it was not interest paid on borrowed capital, and it did not
fall within the scope of s.10 (2) (xv) of the Act because it
was paid by way of penalty for an infringenment of the Act.
The High Court than certified under s. 66 (A) (2) of the Act
that the cases were fit for appeal to this Court.

Learned counsel for the assessee has made no attenpt to
justify the claim under s. 10 (2) (iii) and 'we are
therefore, relieved of the necessity of examning the
validity of the claim by reference to that provision. The
case has been argued before us on the basis that it falls
under s. 10 (2) (xv).

The validity of the U P. Sugarcane Cess Act, 1956 (the
"Cess Act") was chal |l enged by the assessee and several ot her
sugar nmanufacturing conpani es by petitions under Article 226
of the Constitution in the Alahabad H gh Court. The Hi gh
Court admitted the wit petitions and granted an order
suspendi ng the operation of the Act. The High Court, on
final heari ng, di sm ssed the Wit petitions. But
subsequently on appeal this Court declared the Cess Act
ultra vires on
424
the ground that the Act fell beyond the conpetence of the
State Legi sl ature.

Thereafter, on 31st January, 1961, the President
promul gated the U. P. Sugarcane Cess (Validation) Odinance,
1961 validating the cess inposed, assessed or collected by
the Government of Utar Pradesh during the period 26th
January, 1950 to the date of the comrencenent of the
Ordi nance (3rd February, 1961). The ordi nance was repl aced
by the U P. Sugarcane Cess (Validation) Act, 1961 (the
"Val idation Act").

The question whether the interest paid by the assessee
under s. 3(3) of the Sugarcane Cess Act, 1956 can be all owed
under s. 10(2) (xv) of the Inconme Tax Act requires us to
exam ne the rel evant provisions of the Cess Act. The Act, as
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its long title states, is "an Act to anend and consolidate
the law relating to the inposition of cess on sugarcane
i ntended for use, consunption in or sale to a factory". The
rel evant provisions of s.3 declare:

"3. Imposition of cess-(1) The State CGovernnent
may by notification in the official Gazette inpose a
cess not exceedi ng four annas per nmaund on the entry of
the cane into the premises of a factory for wuse
consunption or sale therein. .. .. ..

(2) The cess inposed under sub-section (1) shal
be payable by the owner of the factory and shall be
paid on such date and at such place as may be
prescri bed.

(3) Any arrear of cess not paid on the date
prescri bed under sub-section (2) shall carry interest
at 6 per cent —per annum fromsuch date to date of
payment .

(4) The State Government may, for the purpose of
assessment and col |l ection of the cess, appoint officers
and ‘authorities and nmay also prescribe the nmanner in
whi ch_the cess shall be assessed and col |l ect ed.

(5) Were any person is in default in making the
paynment of the cess, the officer or authority enpowered
to collect the cess may direct that in addition to the
amount of the arrears and interest a sumnot exceeding
10 per cent thereof shall by way of penalty be
recovered fromthe person |iableto pay the cess.

(6) The ‘officer or authority enpowered to coll ect
the cess my forward to the Collector a certificate
under his signature specifying the amount of arrears
i ncludi ng inte-

425

rest due fromany person, and on receipt ‘of such

certificate the Collector shall proceed to recover the

amount specified fromsuch  person as if it were an
arrear of land revenue.

(7) Any suminposed by way of penalty under sub-
section (5) shall be recoverable in the nanner provided
in sub-section (6) for the recovery of the arrear of
cess".

Then follows s.4 and it provides:

"4. Penalties-If any person defaults in-the
paynment of cess inmposed under sub-section (1) of See. 3,
or, contravenes any provision of any rule made under
this Act, he shall wthout prejudice to his liability
therefor under sub-section (5) of Sec.3 be liable to
i mprisonnment up to six months or to a fine not
exceedi ng rupees five thousand or both and in the case
of continuing contravention to a further. fine not
exceedi ng rupees one thousand for each day during which
the contravention continues".

It is apparent that section 3(2) requires the paynent
of cess on the date prescribed under the rules. Rule 4 of
the U. P. Sugarcane Cess Rules, 1956 provides that the cess
due on the sugarcane entering into the prenmises during-the
first fortnight of each calendar year nust be deposited in
the CGovernment treasury by the twenty second day of that
nonth and the cess due for the remainder of the nonth nust
be deposited before the seventh day of the next follow ng
nmonth. If the cess is not paid by the specified date, then
by virtue of s.3(3) the arrear of cess will carry interest
at the rate of six per cent per annumfromthe specified
date to the date of paynent. Section 3(5) is a very
different provision. It does not deal with the interest paid
on the arrears of cess but provides for an additional sum
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recoverable by way of penalty froma person who defaults in
maki ng paynent of cess. It is a thing apart froman arrear
of cess and the interest due thereon

Now the interest payable on an arrear of cess under s.
3(3) is inreality part and parcel of the liability to pay
cess. It is an accretion to the cess. The arrear of cess
"carries" interest; if the cess is not paid wthin the
prescribed period a larger sumw || becone payabl e as cess.
The enl argement of the cess liability is automatic under s.
3(3). No specific order is necessary in order that the
obligation to pay interest should accrue. The liability to
pay interest is as certain as the liability to pay cess. As
soon as the prescribed date is crossed w thout paynent of
the cess, interest begins to accrue.

426

It is not a penalty, for. which provisions has been
separately made by s.3(5). Nor is it a penalty within the
meani ng  of s.4, which provides for a crimnal liability and
a crimnal prosecution. The penalty payable under s.3(5)
lies in the discretion of the collecting officer or
authority. In the case of the penalty under s.4, no
prosecution can be instituted unless, under s.5(1), a
conplaint is mnade by or under the authority of the Cane
Conmi ssioner or the District Magistrate. There is another
consideration distinguishing the interest payable under
s.3(3) from the penalty inposed under s.3(5). Section 3(6)
provides that the officer or authority enpowered to collect
the cess my forward to the Collector a certificate under
his signature specifying the anount of arrears including
interest due from any person,  and on receipt of such
certificate the Collector is required to proceed to recover
the anmbunt specified from such person as if it were an
arrear of land revenue. The words wused in s.3(6) are
"specifying the amount of arrears-including interest”, that
isto say that the interest is part of the arrear of cess.
In the case of a penalty inposed-under s.3(5), a separate
provision for recovery has been made under s.3(7). Al though
the manner of recovery of a penalty provided by 's.3(7) is
the same as the manner for recovery provided by s.3(6) of
the arrears of cess, the Legi sl ature dealt with it as
sonething distinct fromthe recovery of the arrears of cess
including interest. 1In truth, the interest provided for
under s.3(3) is in the nature of conpensation paidto the
CGovernment for delay in the paynent of cess. It is not by
way of penalty. The provision for penalty as a civi
liability has been made under s.3(5) and for penalty as a
crimnal offence wunder s.4. The Del hi Hi gh Court proceeded
entirely on the basis that the interest bore the character
of a penalty. It was, according to the | earned Judges " pena
interest". The |earned Judges failed to notice s.3(5) and
s.4 and the other provisions of the Cess Act.

We have been referred by the Revenue to Mahabir Sugar
MIls (P) Ltd. v. Comm ssioner of Incone Tax, U P.(1) and
Conmi ssi oner of Income-Tax West Bengal v. A K Das, (2) but
in those two cases the Delhi H gh Court and the Calcutta
Hi gh Court respectively were concerned with a claim to
deduction on account of penalty paid under s.3(5) of the
Cess Act. Reliance was also placed on Conmi ssioner of
Income-Tax v. Oiental Carpet Mnufacturers (India) P
Ltd.(3) In that case, the Hi gh Court of Punjab and Haryana
l ai d down t hat
427
interest paid by an assessee on account of delay in paynent
of the provi sional demand of tax is not a permissible
deduction under s.36 (1) (iii) and s.37 of the Incone Tax
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Act. The |earned Judges observed that the liability to tax,
al t hough arising out of a business activity, could not be
said to be aliability related to the assessee’s, business.
It is not necessary for us to express any opinion on the
decision. The case is distinguishable because we are
concerned with a particular statutory scheme enacted in ss.3
and 4 of the Cess Act before us. Qur attention has al so been
invited to Suraya Sugar MIlls (P) Ltd. v. Conm ssioner of
I ncome- Tax, (1) where a Full Bench of the Allahabad H gh
Court has held that the payment of interest under s.3(3) of
the U.P. Sugarcane Purchase Tax Act, 1961 is a pena
[iability which accrues on an infraction of the law. Section
3(3) of the U P. Sugarcane Purchase Tax Act, 1961 does seem
to be in pari nmateria with s. 3(3) of the Cess Act. But we
think we. should resist the blandishnent to sit in judgnent
over that decision when it is not in appeal before us. W
are concerned solely with the nature of the liability to pay
interest under s.3(3) of the Cess Act. A court should be
slow to succunb to the tenptation of deciding questions on
the construction of a statute not directly before it.

In our opinion, the “interest paid under s.3(3) of the
Cess Act cannot be described as a penalty paid for an
infringenent of the aw. As'that is the only ground on which
the Revenue resists the claimof the assessee to a deduction
of the interest under s.10(2)(xv) of the Incone-Tax Act, the
assesee is entitled to succeed. There is no dispute that the
paynment of interest represents expenditure-laid out wholly
or exclusively for the purpose of” the business. There is
also no dispute that it is in-the nature of revenue
expendi t ure.

In the result, the appeal is allowed, the  judgnent
dated 25th Cctober, 1971 of the Delhi H gh™ Court is set
aside and the question referred by the Incone Tax Appellate
Tribunal are answered in the affirmative, in favour of the

assessee and against the Revenue. The assessee wll be
entitled to its costs of these appeals.
P.B.R Appeal  al | owed.
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