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ACT:

I ndi an Penal /Code 1860 ( XLV of 1860) Section 376- Rape
on young girl-Necessity of corroboration of girl's
testinony-Nature and extent of corroboration necessary.

HEADNOTE:

The prosecution alleged that a girl below 16 years of
age was sl eeping outside her house with her family and that
the petitioner in the conpany of another (acquitted accused)
carried her away under intimdation to a neighbouring godown
bel onging to another acquitted accused and in that secluded
venue conmmtted rape on the young woman and afterwards put
her back on her cot.

The trial court convicted the petitioner but on grounds
of benefit of doubt acquitted the other accused. The High
Court affirmed this order.

In the special |eave petitionto this Court, it was
contended on behalf of the petitioner that the evidence of
the prosecutrix wi t hout substantial corroboration, was
i nadequate to rest a conviction under section 376 | PC

Di smissing the special |eave petition
N

HELD 1. To forsake vital consideration (and go by
obsol ete demands for substantial corroboration is to
sacrifice commopnsense in favour of an artificial concoction
called "judicial’ probability. [308A]

2. Human psychol ogy and behavi oural probability must be
borne in mnd when assessing the testinonial potency of the
victims version. Wat girl would foster rape charges on a
stranger unless a renarkable set of facts or cleanest
notives are nmade out? The inherent bashful ness, the innocent
nai vete and the femi nine tendency to conceal the outrage of
mascul i ne sexual aggression are factors which are rel evant
to inmprobabilise the hypothesis of false inplication. The
injury on the person of the victimhas corroborative val ue.
[307(Q

3. The court loses its credibility if it rebels against
realism The |law court is not an unnatural world. [308 B

4. Merely because the trial court has ultra-cautiously
acquitted soneone, the higher court nust, for that reason
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cannot acquit everyone. [308C]

5. A socially sensitized judge is a better statutory
arnour agai nst gender outrage than |ong clauses of a conpl ex
section with all the protections wit into it. [308C

6. Observation on probative force of circunstances are
not wuniversal Ilaws of nature but guidelines and good
counsel . [307 F]

GQurcharan Singh v. State of Haryana AIR 1972 SC 2661
referred to.

306

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Special Leave Petition
(Crl.) 2599 of 1979.

Fromthe Judgment and Order dated 9-7-1979 of the
Punj ab .and Haryana Hi gh Court in Crl.A 1228/1976.

S. K'Sabharwal “and R C. Kohli for the petitioner

The ‘order of the Court was delivered by,

KRI SHNA I'YER, J, A rapist-if the concurrent findings of
the courts below were correct has chosen to seek specia
| eave to chall enge his crinme and punishnent, and his counse
has attacked the verdict of culpability as wholly unfounded.
| ndeed, it is redundant , and absent exceptiona
ci rcunst ances, out of bounds, for this Court, exercising its
jurisdiction under. Art. 136, to |launch upon an exploration
and re-appreciation 'of the wevidence, its 'strengths and
weaknesses with a viewto sit in judgment over the hol dings
of the H gh Court in affirmance of those of the trial Court.

Briefly, we wll touch —upon one or two circunstances
without claimng to be exhaustive in any manner. One Shash
Bal a of Anbala was sleeping, with her nother and other
children, outside her house in hot July (1975). The
petitioner, in the conpany of another (acquitted accused),
carried her away under intimdationto a neighbouring godown
bel onging to one Tilak Raj (another acquitted accused) and
in that secluded venue committed rape on the young woren.
After subjecting her to these beasteal acts of lust, Shash
Bal a, who by then was nearly wunconscious, was put  back in
her cot from where she had been renpved. In the norning, the
nmot her of the victim found blood on the daughter’s sal war
and thereupon she complainingly narrated the crinnal
assault of the previous night. On the return of the father
P.W 7, who had been away, the victimwent, in _his conpany,
to the police station, |odged a report which was followed by
i nvestigation and charge-sheet. The Court, after a trial
convicted the present petitioner but, on grounds of benefit
of doubt, acquitted the rest. Medical evidence showed that
the raped girl was below 16 years of age. W are not too
happy about the acquittal but since the State has not chosen
to cone wup in appeal against the acquittal, we do not probe
the matter further

Counsel for the petitioner persistently urged that the
evi dence of the prosecutri X, wi t hout subst antia
corroboration, was inadequate to rest a conviction under s.
376 | .P.C. He relied on observations of this Court in
@Qurucharan Singh v. State of Haryana for the pro-

307

position that although a prosecutrix is not an acconplice,
her evidence, as a rule of prudence, is viewed by courts
unfavourably unless reinforced by corroboration "so as to
satisfy its conscience that she is telling the truth and
that the present accused of rape on her has not been fal sely
inmplicated". It is true that old English cases, followed in
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British Indian courts, had led to a tendency on the part of
judge nmade | aw that the advisability of corroboration should
be present to the mind of the Judge "except where the
circunstance make it safe to dispense with it". Case-Iaw,
even in those days, had clearly spelt out the follow ng
proposi tions:

"The tender years of the child, coupled with other
ci rcunst ances appearing in the case, such, for exanple
as its deneanour, unlikelihood of tutoring and so
forth, may render corroboration unnecessary but that is
a question of fact in every case. The only rule of |aw
is that this rule of prudence nust be present to the
m nd of the judge or the jury as the case may be and be
under st ood and appreciated by himor them There is no

rule of practice that ‘there nmust, in every case, be
corroboration before —a conviction can be allowed, to
stand. "

"It would be inpossible, indeed it would be
dangerous to fornulate the kind of evidence which
shoul d,” or ~would, be regarded as corroboration. |Its

nature and ext ent must necessarily vary wth

ci rcunst ances of each case and also according to the

particul ar circunstances of the of fence charged."”
Observations on probative force of circunstances are not
uni versal |aws of nature but guidelines and good counsel

We nust bear in mnd human psychol ogy and behavi oura
probability when assessing the testinonial potency of the
victims version. ‘Wiat girl would foist a rape charge on a
stranger unless a ‘renmarkable set~ of facts or clearest
notives were made out? The ~inherent bashfulness, the
i nnocent naivete and the fem nine tendency to conceal the
outrage of masculine sexual aggression are factors which are
relevant to i mpr obabi lise t he hypot hesi s of fal se
inmplication. The injury on the person of the 'victim
especially her private parts, has corroborative val ue. Her
conplaint to her parents and the presence of blood on her
clothes are also testinony which warrants credence. More
than all, it baffles belief in  human nature that a girl
sl eeping with her nother and other children in the open wll
cone by blood on her garnments and injury in her ~private
parts unl ess she has been subjected to the torture of rape.
And if rape has been comitted,
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as counsel nore or |ess conceded, why, of all persons inthe
worl d, should the victimhunt up the petitioner and point at
him the accusing finger? To forsake ~these vita
consi derati ons and go by obsol escent demands for substantia
corroboration is to sacrifice comopnsense in . favour of an
artificial concoction called "Judicial’ probability. I'ndeed,
the court loses its credibility if it rebels against
realism The law court is not an unnatural world.

We are not satisfied that merely because the trial
court has wultra-cautiously acquitted soneone, the ' higher
court rmust, for that reason, acquit everyone, Reflecting on
this case we feel convinced that a socially sensitised judge
is a better statutory arnour against gender outrage than
long clauses of a conplex section with all the protections
wit intoit.

N. V. K. Petition dism ssed.
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