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HEADNOTE:

Section 3(1)(b) of the Punjab Minicipal Act, 1911
defines "annual value" to nean, in the case of any house or
building "the gross annual rent at. which such house or

building.... may reasonably be expected to let fromyear to
year" subject to certain specified deductions. ~The same
definition of "annual value" 1is to be found in section 116

of the Delhi Minicipal Corporation Act, 1957 but with only
difference that there is a, second proviso to section 116
which is absent in section 3(1)(b).

One appeal related to a case where the building is
situated within the jurisdiction of the New Del hit Muni ci pa
Conmittee and is liable to be assessed to house tax under
the Punjab Muinicipal Act, 1911 while the other two rel ated
to cases where the building is situated within the lints of
the Corporation of Delhi and is assessable to house tax
under the Del hi Municipal Corporation Act, 1957. The house
tax under both statutes was levied wth reference to the
"annual val ue" of the building.

The common question of law arising in the appeals
related to the assessnment of annual value for |evy of house
tax where the building is governed by the provisions of Rent
Control Legislation but where the standard rent has not yet
been fi xed.

The argument of the Revenue was (i) that if it was not
penal for the landlord to receive the contractual rent from
the tenant, even if it be higher than the standard rent
det erm nabl e under the provisions of the Act, it would not
be incorrect to say that the landlord could reasonably
expect to let the building at the contractual rent and the
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contractual rent therefore provided n correct neasure for
determ nation of the annual value of the building, and (ii)
the period of limtation for making an application for
fixation of tho standard rent had expired long prior to the
commencement of the assessment years and in each of the
cases, the tenant was precluded by section 12 of the Rent
Control Act frommaking an application for fixation of the
standard rent with the result that the landlord was |awfully
entitled to continue to receive the contractual rent from
the tenant without any let or hindrance.

Al'l owi ng the appeal s,

N

HELD: 1. Tho Court woul d have exanmined the validity of
this argunment first on principle and then turned to the
authorities, hut it proposed to reverse this order because
the decisions in the Life Insurance Corporation's
608
case and the ~Guntur Minicipal Council’s case (supra)
conpl etely covered “the. present controversy and did not
| eave any scope for further argunent. The decision in Padma
Devi’'s case nay be said to be distinguishable on the ground
that in the present cases, unlike Padma Devi’s case, the
standard rent of the building was not fixed by the
Controller and hence it ~could not be said that it was
unl awful or penal 'for the landlord to receive anything nore
than the standard rent. But so far as the decision in Life
I nsurance Corporations case is concerned, it-is difficult to
sec how its applicability could be disputed, because there
also, as in the present case, the standard 'rent of the
buil ding was not fixed by the Controller and in the absence
of the standard rent, it was open to the landlord to receive
rent in excess of the standard rent deterninable under the
Act. The only distinction was that ~under the Wst Benga
Prem ses Rent Control (Tenporary - Provisions) Act, ' 1950,
which cane up for consideration in the Life |Insurance
Corporation s case, the standard rent was statutorily
determ nable on the application ‘of a mathematical fornula
wi thout any discretion being left in the Controller, while
under the Del hi Rent Control Act, 1958 the standard rent was
not a certain and definite figure to be arrived at
mat hematically by application of the formula laid down in
section 6 but it was left to the Controller under section 9
sub-section (2) to fix the standard rent at such anpunt as
appeared to himto be reasonable having regard to the
provisions of section 6 and the circunstances of the case.
Hence, until the standard rent was fixed by the Controller
it could not be said what woul d be the standard rent of the
bui l di ng. [622D-H, 623A]

2. Undoubtedly there is sone difference in the
provisions of the two statutes but this difference i's not of
such a character as to affect the applicapability of the
decision in the Life Insurance Corporation's case. |In that
case too, the prohibition against the landlord to receive
any rent in excess of the standard rent was operative only
after the fixation of the standard rent by the Controller
and so long as the standard rent was not fixed, it was not
unl awful or penal for the landlord to receive any rent in
excess of the standard rent. |If the standard rent though not
fixed and hence not |I|egally enforceable, could provide the
nmeasure for the reasonable expectation of the landlord to
receive rent from a hypothetical tenant in the Life
I nsurance Corporation’s case, there is no reason why it
should not equally be held to provide such neasure in the
present cases. As in the one case so also in the other? the
upper limt of the standard rent. though yet to be fixed by
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the Controller, would enter into the determnation of the
reasonabl e rent. [623A-D

3. It is not <correct to say that under section 9 sub-
section (2) of the Delhi Rent Control Act, 1958, it is left
to the wunfettered and ungui ded di scretion of the Controller
to fix any standard rent which he considers reasonable. He
is required to fix the standard rent in accordance with the
rel evant forrmula laid down in section 6 and he cannot ignore
that formula by saying that in the circunstances of the
case, he considers it reasonable to do so. The only
di scretion given to himis to nake adjustnents in the result
arrived at on the application of the relevant fornula, where
it is necessary to do so by reason of the fact that the
landlord mght have nade sone addition, alteration or
i mprovenent in the building . or circunstances mght have
transpired affecting the condition or wutility of the
buil ding or sone such circunmstances of similar character.
The conpulsive force of the formula [aid down in section 6
for the determ nation of the standard rent
609
is not in-any way whittled down by section 9 sub-section (2)
but a marginal discretion is given to the Controller to
mtigate the rigour of the formula where the circunstances
of the case so require. The anpunt cal cul ated in accordance
with the relevant formula set out in section 6 would,
therefore, ordinarily represent the standard rent of the
buil ding, unless the landlord of the tenant., as the case
may be, can persuade the Controller that there are
ci rcunmst ances requiring adjustnment in the amount so arrived
at. There is therefore no material distinction between the
West Bengal Prem ses Rent Control (Tenporary - Provisions)
Act, 1950 and the Del hi Rent Control Act, 1050 so far as the
provi sions regarding determination of standard rent are
concerned and the decision in t he Life i nsurance
Cor porati ons case must  be held to be applicable in
determ nation of the annual wvaluein the present cases.
[623D-H, 624A]

4. In the Quntur Municipal Council’s case al'so, as in
the present cases. the standard rent of the building was not
fixed by the Controller and under  the Andhra Pradesh Rent
Act which applied to the town of Guntur, in the Absence of
fixation of the fair rent, it was |lawfully competent to the
landlord to recover rent hl excess of the fair-rent.
det erm nabl e under that Act. [624B-(C

5. The annual value of the building governed by the
Del hi Rent Control Act, 1958 rmust be linmited by the nmeasure
of standard rent determ nable under that Act. The |andlord
cannot reasonably expect to get nore rent than the standard
rent payable in accordance with the principles laid down in
the Del hi Rent Control Act, 1958. It is true that the
standard rent of the building not having been fixed by the
Controller, the assessing authority would have to arrive at
its own figure of standard rent by applying the, principles
laid down in the Del hi Rent Control Act, 1958 for
determ nation of standard rent, but that is a task which the
assessing authority would have to performas a part OF the
process of assessnment and in the Guntur Municipal Council’s
case, this Court has said that it is not a.. task foreign to
the function of assessment and has to be carried out by the
assessing authority. Wen the assessing authority arrives at
its own figures of standard rent by applying the principles
laid down in the Act, it does not, in any way, usurp the
function of the Controller, because it does not fix the
standard rent which woul d he binding on the landlord and the
tenant, which can be done only by the Con- F troller under
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the Act but it nerely arrives at its own estimte of
standard rent for the purpose of deternmning the annua
value of the building. That is a perfectly legitimte
function within the scope of the jurisdiction of the
assessing authority. [624G H. 625A-C

6. The existing tenant nmay be barred from naking an
application for fixation of the standard rent and nay,
therefore, be liable to pay contractual rent to the landlord
but the hypot hetical tenant to whom the building is
hypothetically to be let, would not suffer from this
disability created by the bar of linmtation and he woul d be
entitled to nake an application for fixation of the standard
rent at any tine wthin tw years of the hypothetica
letting and the limt of the standard rent deterninable
under the Act. would therefore, inevitably enter into the
bargain and circunscribe the rate of rent at which the
bui | di ng coul d reasonably be expected to he let. [625E-(F

7.1t is difficult to sec how the annual value of the
buil ding could vary accordingly as it is tenanted or self
occupi ed." The ci rcunstance that in each
610
of the present cases, the tenant was debarred by the period
of limtation from nmaking an application for fixation of the
standard rent and the | andlord was consequently entitled to
continue to receive the contractual rent. cannot therefore,
affect the applicability of the decision in the Life
| nsurance Corporation’s case and the @untur Municipa
Council’'s case, and.it nust. be held that the annual val ue
of the building in each of these cases was limted by the
measure of the standard rent determ nable “under the Act.
[ 626B- C]

8. Even if the standard rent has not been fixed by the
Controller, the landlord cannot reasonably expect to receive
froma hypothetical tenant anything nore than the standard
rent determ nable under the Act and this would be so equally
whet her the building has been let  out to a tenant who has

lost his light to apply for fixation of’ the standard rent
or the building is self occupied by the owner. The assessing
authority would. in either case, have to arrive at its own

figure of the standard rent by applying principles laid down
inthe Delhi Rent Control Act, 1958 for determ nation of
standard rent and determ ne the annual value of the building
on the basis of such figure of standard rent. [626G H, 627A]

9. It is clear therefore that in each of the present
cases the annual value of the building nust be heldto be
limted by the neasure of the standard rent deterninable on
the principles laid down in the Del hi Rent Control Act, 1958
and it cannot exceed such measure of standard rent. [627A-B]

Corporation of Calcutta v. Life Insurance Corporation
[1970] 2 SCC 44; Corporation of Calcutta v. Padnma Devi
[1962] 3 SCR 49; @untur Minicipal Council v. Guntur Town
Rate payers’ Association [1971] 2 SCR 423: M M Chaw a v.
J. S. Sethi [1970] 2 SCR 390 referred to.

Muni ci pal  Cor porati on, I ndor e & Os. v, St .
Rat naprabha & Os. [1977] 1 SCR 1017 di sti ngui shed.

JUDGVENT:

ClVIL APPELLATE JURISDICTION:. G vil Appeal Nos.
11431144/ 73 and 1201 (N) of 1973.

Fromthe Judgnent and order dated 16-11-1972 of the
Del hi High Court in C.W No. 580/71, LPA No. 58/ 72 and
54/ 72.

P. N Lekhi and M K Garg for the Appellants in C A
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Narain and T. Ansari in C. A No. 1143/73 for the Intervener

S. N.  kaeker Sol. General and A V. Rangamfor the
Respondent in C. A No. 1144/73 and for the Appellant in C A
No. 1201/ 73.

S. N. Kaeker, Sol. General, B. P. Maheshwari, S. Sethi,
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C. A Nos. 1143-44/73

S.T. Desai, S. P. Nayyar and M ss A. Subhashini for the
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611

The Judgrment of the Court was delivered by

BHAGMTI, J. These appeals by certificate raise a
conmon question of law relating to assessnment of annua
value for levy of house-tax where the building is governed
by the provisions-of Rent Control |legislation, but the
standard rent has not yet been fixed. One appeal relates to
a case where the building is situate within the jurisdiction
of the " New Del hi~ Minicipal Conmttee and is liable to be
assessed to house tax wunder the Punjab Minicipal Act, 1911
while the other two relate to cases where the building is
situate within the limts of the Corporation of Delhi and is
assessable to house tax under the Del hi Muni ci pa
Corporation Act, 1957. The house tax under both statutes is
levied with reference to the annual val ue of the building.
Section 3(1)(b) of the Punjab Minicipal Act, 1911 defines
"annual value" to nean, in the case of any house or building
"the gross annual rent at which such house or Dbuilding
...... may reasonably be expected to let fromyear to year"
subject to certain specified deductions, and ‘the sane
definition of "annual value" 1is to befoundin section 116
of the Delhi Municipal Corporation Act, 1957 with only this
difference that there is a second proviso to section 116
which is absent in section 3(1)(b). ~That proviso reads:
"Provided further that in respect of any land or building
the standard rent of which has (been fixed under the Del hi
and Ajmer Rent Control Act, 1952, the rateabl e val ue thereof
shall not exceed the annual ambunt. of standard rent so
fixed." It was, however, conmmon ground between the parties
that this proviso is immterial and, in fact, it was so held
in Corporation of Calcutta v. Life Insurance Corporation(l).
W nmay, therefore, ignore the existence of this proviso and
deal with both the categories of appeals on the basis of the
sane definition of "annual value". "Annual value" “of a
buil di ng, according to this definition, would be the gross
annual rent at which the building may reasonably be expected
to let fromyear to year (enphasis supplied).

It is obvious from this definition that —unlike the
Engl i sh Law where the val ue of occupation by a tenant is the
criterion for fixing annual value of the building for rating
purposes, here it is the value of the property to the owner
which is taken as the standard for making assessment of
annual value. The criterion is the rent realisable by the
| andl ord and not the value of the holding in the hands the
tenant. The rent which the landlord might realise if the
building were let is nade the basis for fixing the annua
val ue of the

612

buil ding. The word "reasonably” in the definition is very
i nportant. What the landlord m ght reasonably expect to get
froma hypothetical tenant, if the building were let from

year to year, affords the statutory yardsti ck for
determ ning the annual value. Now, what is reasonable is a
guestion of fact and it would depend on the facts and
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can reasonably be expected to let".
It may be noted that in this case the standard rent of the
buil ding was fixed under the Act and since it was penal for
the landlord to receive any rent higher than the standard
rent fixed wunder the Act, it was held that the [|andlord
could not reasonably expect to receive anything nore than
the standard rent froma hypothetical tenant and the annua
val ue of the building could not exceed the standard rent.

The next decision to which we nust refer in this
connection is the decision of this Court in Corporation of
Calcutta v. Life Insurance Corporation (supra). This case
also related to a building situate in Calcutta which was
governed by the West Bengal Prem ses Rent Control (Tenporary
Provisions) Act, 1950. Section 2(10) (b) of the Act defined
"standard rent" to nean "where the rent has been fixed under
section 9, the rent so fixed, or at which it would have been
fixed if application were nmade under the said section".
Here, unlike Padma Devi's case, the standard rent of the
buil ding had not been fixed under section 9 but it was
conmon griound between the parties that Rs. 2,800 per nonth
bei ng the _ampbunt of the agreed rent represented the figure
at which the standard rent would have been fixed if an
application had been made for the purpose under section 9
and the standard rent of the building was therefore
614
Rs. 2,800 per nonth within the neaning of the second part of
the definition of that term The question which arose for
consi deration was ‘whether the annual value of the building
was liable to be determined on the footing of this standard
rent or it could be determned by taking into account the
hi gher rent received by the tenant fromits sub-tenants. The
principle of the decision in Padnma Devi’'s case was i nhvoked
by the assessee for contending that the annual val ue of the
bui |l di ng could not be determined at a figure higher than the
standard rent and this contention was upheld by the Court,
though there was no fixation of  standard rent by the
Control |l er under section 9 and the statutory prohibition was
only against receipt of rent in excess of the standard rent
fixed under the Act. The Court pointed out that the standard
rent stood defined by the latter part of section 2(10) (b)
and by virtue of that provision it was statutorily
determned at Rs. 2,800 per nonth though not fixed by the
Controller wunder section 9 and proceeded to hold, by
applying the principle of the decision in Padma Devi'’'s case,
that the landlord could not reasonably expect to receive any
rent higher than the standard rent from a hypothetica
tenant and the annual value of the building could not,
therefore, be fixed at a figure than the standard rent. It
will be seen that this decision marked a step forward from
the decision in Padma Devi’s case because here the standard
rent was not fixed by the Controller under section-9 and it
was not penal for the landlord to receive any rent in excess
of the statutorily determnmined standard rent of Rs. 2.800 per
nonth and yet it was led by this Court that the standard

rent determined the upper limt of the rent at which the
| andl ord could reasonably expect to let the building to a
hypot hetical tenant. It may be pointed out that an attenpt

was made on behalf of the Corporation to distinguish the
decision in Padma Devi’s case by contending that that
deci sion was based on the interpretation of section 127(a)
of the Calcutta Minicipal Corporation Act, 1923 while the
provision which fell for interpretationin this case was
section 168 of the Calcutta Minicipal Corporation Act, 1951
which was different from section 127(a), in that it
contained a proviso that "in respect of any |and or building
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the standard rent of which has been fixed under section 9..
the annual value thereof shall not exceed the annual anount
of the standard rent so fixed" which was absent in section
127 (a). The argunent was that under the proviso the annua
value was |imted to the standard rent only in those cases
where the standard rent was fixed under section 9 and since
in the case before the Court the standard rent of the
buil ding was not fixed wunder section 9, the proviso has no
application and the assessing authority was not bound to
take into account the lim -
615
tation of the standard rent. This argunment was negatived by
the Court and it was held that the enactnment of the proviso
in section 168 of the Calcutta Municipal Corporation Act,
1951 did not alter the law and by the addition of the
provi so, the nmeaning of the expression "gross rent at which
the land or building mght reasonably be expected to let"
was not~ changed. It was for this reason that we pointed out
at the comrencenent of the judgnent that the existence of
the proviso in section 116 of the Delhi Minicipa
Corporation Act, 1957 is ~inmaterial and we nmay proceed to
deal with the appeals arising under that Act as if the
definition of "annual value” did not contain that proviso.
That takes us to the third decision in Guntur Minicipa
Council v. QGuntur Town Rate Payers’ Association(l) which
extended still further the principle of the decision in
Padma Devi’s case. This was a case where the annual val ue
was to be deterni ned under the Madr.as Di strict
Muni cipalities Act, 1920 which applied in the city of
@Quntur. Section 82 sub-section (2) of the Act gave a
definition of "annual value" practically in the same terms
as section 3(1)(b) of the Punjab Muinicipal Act, 1911 and
section 116 of the Del hi Municipal ~Corporation Act, 1957
wi thout the second proviso. There was also in force in the
city of Guntur, the Andhra Pradesh Buildi ngs (Lease Rent and
Eviction) Control Act, 1960,  which provided inter alia for
fixation of fair rent of buildings. It is necessary to refer
to a material provisions of this Act. Section 4, sub-section
(1) conferred power on the Controller, on application by the
tenant or Jlandlord of a building, tofix the fair rent for
such building after holding such inquiry as he thought fit
and sub-section (2) to (5) of section 4 laid down the
forrmul ae for determ nation of fair rent in different classes
of cases. Sub-section (1)(a) of section 7 gave teeth to the
determ nation of fair rent by providing ~that ~ where the
Controller has fixed the fair rent of a building, the
l andl ord shall not claim receive or stipulate for the
payment of anything in excess of such fair ‘rent and sub-
section 2(a) of that section recognised that where the fair
rent of a building has not been fixed by the Controller, the
agreed rent could be lawfully paid by the tenant to the
[ andord and it was only paynent of a sumin addition to the
agreed rent that was prohibited by that sub-section. Section
29 made it penal for any one to contravene the provisions of
subsections 1(a) and 2(a) of section 7. Now there could be
no doubt that if the fair rent of a building were fixed
under section 4, sub-section (1), the decision in Padma
Devi’'s case would be clearly
616
applicabl e and the annual value would be |limted to the fair
rent so fixed. But, would the sane principle apply where the
fair rent were not fixed ? Wuld the annual value in such a
case be liable to be assessed in the |light of the provisions
contained in the Rent Act ? That was the question which
arose before the Court in the Guntur Minicipal Council’s
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case. The GQuntur Muinicipal Council urged that the decision
in Padma Devi’'s case was not applicable and attenpted to
distinguish it by saying that under section 7, sub-section
(1) it was only after the fixation of fair rent of a
building that the landlord was debarred fromclainng or
recei ving paynent of any rent in excess of such fair rent
and since the fair rent of the building in that case had not
been fixed, it was not penal for the landlord to receive any
hi gher rent and the assessnent of annual value was
therefore, not "linited or governed by the measure provided
by the provisions of the Act for determnation of the fair
rent." This attenpt, however, did not find favour with the
court and it was held that there was no distinction "between
buildings the fair rent of which has been actually fixed by
the Controller and those in respect of which no such rent
has been fixed." The Court pointed out: "It is perfectly
clear that the |andlord cannot lawfully expect to get nore
rent than the fair rent which is payable in accordance with
the principles laid dowm in the Act. The assessment of
val uation must take into account the neasure of fair rent as

determ nabl e under the Act. It wmy be that where the
Controller has not fixed the fair rent, the nunicipa
authorities will have to arrive at their own figure of fair

rent but that can be done without any difficulty by keeping
in viewthe principleslaid down in section 4 of the Act for
determ nation of fair rent." It will thus be seen that even
though fair rent had not been fixed under  the Act as in
Padma Devi’'s case, nor was it statutorily determ ned as in
the Life Insurance Corporation’s case (there being no
provision in the Andhra Pradesh Rent Act simlar to the
latter part of section 2(10)(b) of the Wst Bengal Rent Act)
and it was clear fromthe provisions of the Rent Act that it
was only after the fair rent of a building was fixed by the
Controller that the prohibition -against receipt of any
amount in excess of fair rent becane applicable and so | ong
as the fair rent was not fixed by the Controller it was open
tothe landlord to receive the (agreed rent even though it
m ght be higher than the fair rent, yet it was held by the
court that in view of the provisions in the Rent 'Act in
regard to fair rent, the Ilandlord <could not reasonably
expect to receive from a hypothetical tenant anything nore
than the fair rent payable in accordance with the principles
laid down in the Rent Act and the annual value was liable to
be determ ned on the

617

basis of fair rent as determ nable under the Rent Act. The
Court observed that the assessing authority . would have to
arrive at its omm figure of fair rent by “applying the
principles |laid down in sub-sections (2) to (5) of section 4
for determination of fair rent. This decision clearly
represented a further extension of the principle-in Padma
Devi’'s case to a situation where no standard rent has been
fixed by the Controller and in the absence of fixation of
standard rent, there is no prohibition against receipt of
hi gher rent by the | andl ord.

It is inthe light of these decisions that we nust
consi der whether in case if a building in respect of which
no standard rent has been fixed by the Controller under the
Del hi Rent Control Act, 1958 the annual value nust be
l[imted to the measure of standard rent determ nabl e under
that Act or it can be determined on the basis of the higher
rent actually received by the |landlord fromthe tenant. But
bef ore we proceed to exami ne this question, we nust refer to
a recent decision of this Court in Minicipal Corporation
Indore & Ors. v. Sm. Ratnaprabha & Ors. (1) which apparently
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seens to strike a different note. That was a case relating
to a building situated in Indore and subject to the
provi sions of the Madhya Pradesh Accomopdati on Control Act,
1961. The building was self occupied and hence there was no
occasion to have its standard rent fixed by the Controller
The annual value of the building was sought to be assessed
for rating purposes under the WMdhya Pradesh Minicipa
Corporation Act, 1956 and section 138(b) of that Act
provided that the annual value of any building shall
notw t hst andi ng anything contained in any other |aw for the
time being in force be deened to be the gross annual rent at
whi ch such buil ding m ght reasonably be expected to let from
year to year, subject to certain specified deductions. The
argunent of the assessee was that even though no standard
rent in respect of the building was fixed by the Controller
the reasonable rent contenplated by section 138(b) coul d not
exceed the standard rent determ nable under the Act and it
was i ncunbent on'the Minicipal Conm ssioner to determ ne the
annual 'value of the building on the sanme basis on which its
standard rent was required to be fixed under the Act. This
argunent was sought to be supported by relying on the three
decisions to which we have already nade a reference. Now it
woul d appear that the-decision in Guntur Minicipal Council’s
case was clearly applicable on the facts of this case and
following that decision the Court ought to have held that
the annual value of the building could not exceed
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the standard rent determninable wunder section 7 of the Act
and the assessing authority should have arrived at its own
estimate of the standard rent by applying the principles
laid down in that section and determ ne the annual val ue on
the basis of such standard rent. But the Court negatived the
applicability of the decision in Guntur Municipal Council’s
case and the earlier two cases by relying on the words
"notwi t hst andi ng anyt hi ng contained i n any other |aw for the
time being in force" in section 138(b). The Court pointed
out that while "the requirenent of the law is that the
reasonable letting value should  deternine the annual val ue
of the building, it has also been specifically provided that
this would be so "notw thstanding anythi ng contained in any
other law for the time being in force" and observed that it
woul d be a proper interpretation of these words "to hold
that in a case where the standard rent of a building has
been fixed under section 7 of the Madhya Pr adesh
Accommodat i on Control Act, and there is nothing to show that
there has been fraud or «collusion, that would be its
reasonable letting value, but where this is not so, and the
buil ding has never been let out and is being used in a
manner where the question of fixing its standard rent does

not arise, it would be permssible to fix its reasonable
rent without regard to the provisions of the Madhya Pradesh
Accommodation Control Act, 1961. This view wll, ‘in our

opi nion, give proper effect to the non-obstante clause in
clause (b), wth due regard to its other provision that the
letting value should be "reasonable". The Court |eaned
heavily on the non-obstante <clause in section 138(b) and
di stingui shed the decision in Guntur Muinicipal Council’s
case and the earlier two cases on the ground that in none of
the three Municipal Acts which came up for consideration
before the Court in these cases, there was any such non-
obstante clause. W are not at all sure whether this
decision represents the correct interpretation of section
138(b) because it is rather difficult to see howthe non-
obstante clause in that section can possibly affect the
interpretation of the words "the annual value of any




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 17

building shall.................... be deened to be the gross
annual rent at which such building.. mght reasonably
........ be expected to be let fromyear to year." The

meani ng of these words cannot be different in section 138(b)
than what it is in section 127(a) of the Cal cutta Minicipa
Corporation Act, 1923 and section 82(2) of the Madras
District, Municipality Act, 1920 and the only effect of the
non- obstante clause would be that even if there is anything
contrary in any other law for the tine being in force that
should not detract from full effect being given to these
words according to their proper neaning. But it is not
619
necessary for the purpose of the present appeals to probe
further into the question of correctness of this decision
since there is no non-obstante clause either in section
3(1)(b) of the Punjab Municipal Act, 1911 or in section 116
of the Delhi Minicipal~ Corporation Act, 1957 and this
deci si on has therefore, no application

Now l'et ~us turn to the present appeals and see how far
the trilogy of decisions referred to earlier throws |ight on
the solution of the problembefore us. W nay first refer to
the rel evant provisions of the Del hi Rent Control Act, 1958
for that was the lawin force at the material time relating
to restrictions of rent ~of buildings situate wthin the
jurisdiction of the Del hi Minicipal Corporation and the New
Del hi Municipal Conmmittee. Section 2(k) defined 'standard
rent’ in relation to any prem ses to nmean "the standard rent
referred to in section 6 or where the standard rent has been
i ncreased under section 7, such increased rent."™ Sub-section
(1) of section 4 provided that, subject toa single narrow
exception which is not material for our purpose, "no tenant
shal |, notwithstanding any agreenment to the contrary be
liable to pay to his landlord for the occupation of any
prem ses any anount in excess of ~the standard rent of the
prem ses" and sub-section (2) of section 4 declared that,
subject to provision of sub-section (1) "any agreenent for
the paynment of rent in excess of (the standard rent 'shall be
construed as if it were an agreenent for the paynent of the
standard rent only". Section 5 sub-section (1) enacted a

prohibition injuncting that "no person shall <claim or
recei ve any rent in excess of the standard rent,
notw t hst andi ng any agreement to the —contrary."” Then

section 6 proceeded to set out different fornulae for
determ nation of standard rent in different classes of cases
and each formula gave a precise and clear-cut  nmethod of
conputation yielding a definite figure of standard rent in
respect of building falling within its coverage. Section 9
sub-section (1) provided that the Controller  shall, on an
application made to him in this behalf either by the
landlord or by the tenant, fix in respect of any prenises
the standard rent referred to in section 6 and sub-section
(2) of section 9 laid down that in fixing the standard rent
of any premses, the Controller shall fix an amount which
appears to him to be reasonable having regard to the
provisions of section 6 and the circunstances of the case.
Sub-section (4) of section 9 provided for determ nation of
standard rent in a case where for any reason it was not
possible to deternine the standard rent on the principles
set forth under section 6 and said that in such a case "the
Controller may fix such rent as would be reasonabl e having
regard to the situation, locality
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and condition of the prenises and the anenities provided
therein and where there are similar or nearly sinilar
prem ses in the locality, having regard also to the standard
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rent payable in respect of such premses". Section 9 sub-
section (7) enjoined the Controller, while fixing the
standard rent of any prenises, to specify a date from which
the standard rent so fixed shall be deemed to have effect
and added a proviso that in no case the date so specified
shall be earlier than one year prior to the date of the
application for the fixation of the standard rent. Lastly,
section 12 laid down a period of limtation within which an
application for fixation of the standard rent nay be made by
the landlord or the tenant by providing that such
application nust be made within 2 years from the date of
commencenment of the Act in case of premises let prior to
such comrencenent and if - the premses were let after such
conmencenent, then within 2 years fromthe date on which the
prem ses were |let to the tenant. The proviso to section 12
enmpowered the Controller to entertain the application after
the expiry of the  period of linmtation if he was satisfied
that the applicant was prevented by sufficient cause from
filing the application in tinme. These provisions of the
Del hi Rent ~Control Act, 1958 cane up for consideration
before this Court in M M Chawav. J. S. Sethi(1l) where
the question was whether in-answer to a suit for eviction
filed by the landlord, the tenant was entitled by way of
defence to ask the  Controller to fix the standard rent of
the premises and to resist eviction by paying or depositing
the standard rent so fixed even though at the date of the
filing of the defence, the period of limitation for making
an application for fixation of “the standard rent had
expired. The argument of the tenant was that by reason of
the prohibition enacted in section 4 and sub-section (1) of

section 5, it was not conpetent to the |andlord to claimor
receive any anount in excess of the standard rent and even
though the period of limitation prescribed for naking an

application for fixation of standard rent had expired, the
tenant was entitled to ask the Controller by way of defence
to fix the standard rent, since the period of limtation was
applicabl e only where a substantive application was nmade for
fixation of standard rent and it had no application where
the fixation of standard rent was sought by way of defence.
This Court speaki ng through Shah, J. negatived the
contention of the tenant and construing the schenme of the
Act, pointed out:

S the prohibition in
sections 4 and 5 operate only after the standard rent
of
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premses is determined and not till then. So |ong as
the standard rent is not determ ned by the Controller
the tenant nust pay the contractual rent: after’ the
standard rent is determined the I|andlord becones
disentitled to recover an anount in excess- of the
standard rent fromthe date on which the deternination
oper at es.

We are unable to agree that standard rent of a
given tenement is by virtue of s. 6 of the Act a fixed
quantity, and the liability for paynent of a tenant is
circunscri bed thereby even if the standard rent is not
fixed by order of the Controller. Under the scheme of
the Act standard rent of a given tenenment is that
amount only which the Controller determnes. Until the
standard rent is fixed by the Controller the contract
between the landlord and the tenant determnes the
liability of the tenant to pay rent. That is clear from
the ternms of section 9 of the Act. That section clearly
indicates that the Controller alone has the power to
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fix the standard rent, and it cannot be determ ned out
of court. An attenmpt by the parties to determ ne by
agreement the standard rent out of <court is not
bi nding. By section 12 in an application for fixation
of standard rent of prem ses the Controller may give
retrospective operation to his adjudication for a
peri od not exceeding one year before the date of the
application. The schene of the Act is entirely
i nconsistent with standard rent bei ng determ ned
ot herwi se than by order of the Controller. In our view,
the prohibition against recovery of rent in excess of
the standard rent applies only fromthe date on which
the standard rent is determined by order of the
Control l er and not before that date."
it was, thus, held that the prohibitionin section 4 and
sub-section (1) of ~“section 5 against recovery by the
| andl ord of any anpbunt ~in excess of the standard rent was
operative only after the standard rent was fixed by the
Controller under section 9 and until the standard rent was
so fixed," it was  lawful for the landlord to receive the
contractual rent fromthe tenant and if the period of
[imtation prescribed for naking an application for fixation
of the standard rent - had expired, the tenant could not,
thereafter, get the standard rent fixed by the Controller
and would continue tobe liable to pay the contractual rent
to the landlord. The Revenue relied heavily on this decision
and contended that since in each of the present appeals the
building was let out to the tenant, but its standard rent
622
was not fixed by the Controller under section 9 and the
period of limtation for naking an application for fixation
of the standard rent had expired, the landlord was entitled
to continue to receive the contractual rent fromthe tenant
wi thout any |egal inpedinment and hence the annual val ue of

the building was not l[imted to the standard rent
determ nable in accordance with the principles laid dow in
the Act, but was I|iable to be assessed by reference to the

contractual rent recoverable by the landlord from the
tenant. The argunent of the Revenue was that if it was not
penal for the landlord to receive the contractual rent from
the tenant, even if it be higher than the standard rent
determ nabl e under the provisions of the Act, it woul d not
be incorrect to say that he landlord coul d reasonabl y expect
to let the building at the contractual rent ~and the
contractual rent therefore provided a correct -neasure for
deternination of the annual value of the building. This
argunent, plausible though it may seemat first blush, is in
our opinion not well founded and nust be rejected.
Odinarily we would have exam ned the validity of ‘this
argunent first on principle and then turned to the
authorities, but we propose to reverse this order because
the decisions in the Life Insurance Corporation’ s case and
the Guntur Municipal Council’s case (supra) conpletely cover
the present controversy and do not |eave any scope for
further argunent. O course, the decision in Padma Devi’s
case may be said to be distinguishable on the ground that in
the present cases, unlike Padma Devi’'s case, the standard
rent of the building was not fixed by the Controller and
hence it could not be said that it was unlawful or penal for
the landlord to receive anything nore than then the standard
rent. But so far as the decision in Life Insurance
Corporation’s case is concerned, it is difficult to see how
its applicability could be disputed, because there also, as
in the present case, the standard rent of the building was
not fixed by the Controller and in the absence of fixation
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of the standard rent, it was open to the landlord to receive
rent in excess of the standard rent deterninable under the
Act. The only distinction which could be urged on behal f of
the Revenue was that under the Wst Bengal Prem ses Rent
Control (Tenporary Provisions) Act, 1950, which cane up for
consideration in the Life Insurance Corporation s case, the
standard rent was statutorily det er m nabl e on the
application of a mathematical fornula wi thout any discretion
being left in the Controller, while under the Delhi Rent
Control Act, 1958, the standard rent was not a certain and
definite figure to be arrived at mat hematically by
application of the formulae laid down in section 6 but it
was left to the Controller under section 9 sub-section (2)
to

623

fix the standard rent at such anount as appeared to himto
be reasonable having regard to the provisions of section 6
and the circunstances of the case and hence, until the
standard rent ~ was fixed by the Controller, it could not be
sai d what. woul d be the standard rent of the building. Now
undoubtedly there is sone difference in the provisions of
the two statutes but this difference is not of such a
character as to affect the applicability of the decision in
the Life Insurance Corporation' s case, because in that case
too, the prohibition against the landlord to receive any
rent in excess of the standard rent was operative only after
the fixation of the standard rent by the Controller and so
| ong as the standard rent was not fixed, it was not unlawfu

or penal for the Ilandlord to receive any rent in excess of
the standard rent. |If the standard rent though not fixed and
hence not |egally enforceable, could provide the neasure for
the reasonabl e expectation of the landlord to receive rent
from a hypothetical tenant in ~the Life I.nsur ance
Corporation’s case, there is no reason, why it should not
equally be held to provide such neasure in the present
cases; as in the one case so also in the other. The upper
limt of the standard rent, though vyet to be fixed by the
Controller, would enter into the deternmination of the
reasonable rent. Mreover, it is.not correct to say that
under section 9 sub-section (2) of the Delhi Rent Contro

Act, 1958 it is left to the wunfettered and unguided
di scretion of the Controller to fix any standard rent which
he considers, reasonable. He is required to fix the standard
rent in accordance with the relevant fornmula [aid down in
section 6 and he cannot ignore that fornula by saying that
in the circunstances of the case, he considers it reasonable
to do so. The only discretion givento him is to make
adjustrments in the result arrived at on the application of
the relevant formula, where it is necessary to do so by
reason of the fact that the I|andlord mght have made sone
addition, alteration or inmprovenent in the building or
ci rcunst ances mght have transpired affecting the condition
or utility of the building or sone such circunstances of
simlar character. The conpul sive force of the formul ae laid
down in section 6 for the determ nation of the standard rent
is not in any way whittled down by section 9 sub-section (2)
but a marginal discretion is given to the Controller to
mtigate the rigour of the formul ae where the circunstances
of the case do require. The anmpunt cal cul ated i n accordance
with the relevant formulae set out in section 6 would,
therefore, ordinarily represent the standard rent of the
buil ding, unless the landlord or the tenant, as the case nmay
be, can persuade the Controller that there are circunstances
requiring adjustnment in the anobunt so arrived at. It would
thus be seen that there is no material distinction between
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Rent Control (Tenporary Provisions) Act, 1950 and the Del h
Rent Control Act, 1958 so far as the provisions regarding
determ nations of standard rent are concerned and the
decision in the Life |Insurance Corporation’s case nust be
held to be applicable in determ nation of that annual val ue
in the present cases.

But nore than the decision in the Life Insurance case
decision, it is the Guntur Minicipal Council’'s case which is
nearest to the present case and is al most indistinguishable.
In that case also, so in the present cases, the standard
rent of the building was not fixed by the Controller and
under the Andhra Pradesh Rent Act which applied in the town
of Guntur, in the absence of fixation of the fair-rent, it
was lawfully conpetent to the landlord to recover rent in
excess of the fair-rent determ nable wunder that Act.
Mor eover, ‘the Andhra Pradesh Rent Act did not prescribe any
clear-cut fornmula to be applied nmechanically for statutorily
determ ning the standard rent, but it was left to the
Controller to fix the standard rent having regard to (a) the
prevailing rates of rent inthe locality for the same or
simlar accommodationin simlar circunstances during the 12
nmonths prior to 5th April, 1944; (b) the rental value
entered in the property tax assessnent book of the concerned
local authority relating to the period nentioned in clause
(a) and (c) the circunstances of the case, including any
amount paid by the ‘tenant by way of prem umor any ot her
like sum in addition to rent _after 5th April 1944 with a
provi sion for all owance of increase dependi ng on the quantum
of the rent so arrived at. The discretion left to the
Controller to fix the fair rent was thus much | arger than
that under the Delhi Rent Control Act, 1958 and yet it was
held that, even though the fair rent was not fixed by the
Controller, the annual value was |linmited by the neasure of
the fair-rent determ nable under the Act. The view t aken was
that there was no nmaterial distinction between buildings
fair-rent of which has been actually fixed by the Controller
and those in respect of which no such rent has been fixed
and even if the fair-rent has not been fixed by the
Controller, the wupper Iimt of the fair-rent payable .in
accordance with the principles |laid down in the Act is bound
to enter into the determnation of the rent which the
| andl ord could reasonably expect to receive from a
hypot hetical tenant. The principle of this decision applies
wholly and conpletely in the present cases and follow ng
that principle, it must be held that the annual value of a
bui | di ng governed by the Del hi Rent Control Act 1958 nust be
limted by the nmeasure of standard rent determ nabl e under
that Act. The landlord cannot reasonably expect to get nore
rent than the standard rent payable in accordance with the
principles laid down in the Del hi Rent
625
Control Act, 1958. It is true that the standard rent of the
buil ding not having been fixed by the Controller, the
assessing authority would have to arrive at its own figure
of standard rent by applying the principles laid down in the
Del hi Rent Control Act, 1958 for determ nation of standard
rent, but that is a task which the assessing authority woul d
have to performas a part of the process of assessnent and
in the @untur Minicipal Council’'s case, this Court has said
that it is not a task foreign to the function of assessnent
and has to be carried out by the assessing authority. Wen
the assessing authority arrives at its own figure of
standard rent by applying the principles laid down in the
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Act, it does not, in any way, usurp the functions of the
Control ler, because it does not fix the standard rent which
woul d be binding on the landlord and the tenant, which can
be done only by the Controller under the Act, but it nerely
arrives at its own estimate of standard rent for the purpose
of determining the annual value of the building. That is a
perfectly legitimate function within the scope of the
jurisdiction of the assessing authority.

Now it is true that in the present cases the period of
[imtation for nmking an application for fixation of the
standard rent had expired long prior to the comencenent of
the assessment years and in such of the cases, the tenant
was precluded by section 12 from nmaki ng an application for
fixation of the standard rent with the result that the
landlord was lawfully entitled to continue to receive the
contractual rent from the tenant wthout any let or
hi ndrance. But fromthis fact-situation which prevailed in
each of~ the cases, it does not follow that the I|andlord
could, therefore, reasonably expect to receive the sane
amount of. _rent from a hypothetical tenant. The existing
tenant may be barred from making an application for fixation
of the standard rent and may, therefore, be liable to pay
the contractual rent to the landlord, but the hypothetica
tenant to whomthe building is hypothetically to be let
woul d not suffer fromthis disability created by the bar of
[imtation and he would be entitled to nake an application
for fixation of the standard rent _and may, therefore, be
liable to pay the contractual rent to the |andlord, but the
hypot heti cal tenant - to whom the building is hypothetically
to be let would not suffer fromthis disability created by
the bar of limtation and he would be entitled to nake an
application for fixation of the standard rent at any tine
within two vyears of the hypothetical letting and the limt
of the standard rent determi nable under the Act would,
t her ef ore, i nevitably enter into t he bar gai n and
circunmscribe the rate of rent at ~which the building could
reasonably be expected to be let. This position becones
absolutely clear if we take a 'situation where the tenant
goes out and the building cones to be self-occupied by the
owner. It is obvious that in case of a self-occupied
buil di ng, the annual value would be limted by the nmeasure
of standard rent determ nable wunder the ~Act, for it ~can
reasonably be presuned that no hypothetical tenant would
ordinarily agree to pay
626
nore rent than what he could be nmade |liable to pay under the
Act. The anonal ous situation which would thus arise on the
contention of the Revenue woul d be that whilst the tenant is
occupying the building the neasure of the annual val ue woul d
be the contractual rent, but if the tenant vacates and the
building is sel f-occupied, the annual value “would be
restricted to the standard rent deterninable under the Act.
It is difficult to see how the annual value of the building
could vary accordingly as it is tenanted or self-occupied.
The circunstance that in each of the present cases the
tenant was debarred by the period of Ilimtation from nmaking
an application for fixation of the standard rent and the
 andl ord was consequently entitled to continue to receive
the contractual rent, cannot therefore af f ect t he
applicability of the decisions in the Life Insurance
Corporation’s case and the @untur Minicipal Council’s case
and it nust be held that the annual value of the building in
each of these cases was linmted by the neasure of the
standard rent determni nable under the Act.

The problem can also be looked at from a slightly
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different angle. Wen the Rent Control Legislation provides
for fixation of standard rent, which alone and nothing nore
than which the tenant shall be liable to pay to the
landlord, it does so because it considers the nmeasure of the
standard rent prescribed by it to be reasonable. It lays
down the norm of reasonableness in regard to the rent
payable by the tenant to the landlord. Any rent which
exceeds this normof reasonableness is regarded by the
| egi sl ature as unr easonabl e or excessi ve. When the
| egislature has laid down this standard of reasonabl eness,
would it be right for the Court to say that the I andl ord may
reasonably expect to receive rent exceeding the nmeasure
provided by this standard? Wuld it be reasonable on the
part of the landlord to expect to receive any rent in excess
of the standard or norm of reasonabl eness |aid down by the
| egi sl ature and would such expectation be countenanced by
the Court as reasonable? The legislature obviously regards
recovery of rent in excess, of the standard rent as
exploitative of the tenant and would it be proper for the
Court to say that it would be reasonable on the part of the
landl ord to expect to recover such- exploitative rent from
the tenant ? W are, therefore, of the viewthat, even if
the standard rent has not been fixed by the Controller, the
| andl ord cannot reasonably expect to receive from a
hypot heti cal tenant anything nore than the standard rent
det erm nabl e under the Act and this would be so equally
whet her the building has been et out to a tenant who has
lost his right to apply for fixation of the standard rent or
the building is self-occupied by the owner. The assessing

authority would, in either case, have to arrive at its own
figure of the standard rent by
627

applying principles laid down in the Del hi Rent Control Act,
1958 for determination of standard rentt and deternine the
annual value of the building onthe basis of such figure of
standard rent.

It is, therefore, clear that in each of the present
cases, the annual value of the building nmust be held to be
limted by the measure of the standard rent determ nable on
the principles laid down in the Del hi Rent Control Act, 1958
and it cannot exceed such neasure of standard rent. W
accordingly allow Appeals Nos. 1143 and 1144 of 1973 and
declare in such of these two cases that the assessment of
the Annual value of the building in excess of the standard
rent determinable on the principles laid down in the Delh
Rent Control Act, 1958 was illegal and ultra vires. So far
as Appeal No. 1201(N) of 1973 preferred by the Minicipa
Corporation of Delhi is concerned, it relates to assessnent
of annual value of self-occupied building and since we have
held that in case of self-occupied building also the annua
val ue must be deternmined on the basis of the standard rent
det ermi nabl e under the provisions of the Del hi Rent Contro
Act, 1958 and there we have agreed with the judgment of the
H gh Court, that appeal nust be dism ssed. The assessee in
each case will get his costs throughout.

N. K. A C. A Nos. 1143 & 1144/73 all owed.
C. A 1201 (N)/ 73 dism ssed.
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