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ACT:

Constitution of I ndi a 1950, Article 32- Tortune
inflicted on prisoner in jail-factumof forture brought to
notice of court-power and responsibility of court to
i ntervene and protect prisoner

Prisons Act 1894, Ss 27, 29 and 61 & Punjab Prison
Manual , Paras 41, 47, 49 and 53-Solitary confinenent, denia
of privileges, anenities to prisoners-to be inposed wth
judicial appraisal of Sessions ‘Judge-Prison Manual to be
ready reach of prisoners-visits to jails by visitors,
official and non-official-keeping of grievance boxes in
prisons and renedial action on grievances by Sessions
j udges-Periodical reports to be forwarded to the H gh Court-
reforns suggested in prison nmanagenent and procedure.

Legal Aid-provision of free legal aid to prisoners-
necessity of.

HEADNOTE:

The petitioner, a convict under death sentence, through
aletter to one of the Judges of this Court alleged that
torture was practised upon another prisoner by ‘a |jai
warder, to extract money from the victim through his
visiting relations. The letter was converted into a habeas
corpus proceeding. The Court issued notice to the State and
the concerned officials. It also appointed amcus curiae and
authorised them to visit the prison, neet the prisoner, see
rel evant docunents and interview necessary w tnesses so as
to enable themto informthem selves about the surroundi ng
ci rcunst ances and the scenario of events.

The ami cus curiae after visiting the jail and exami ning
wi tnesses reported that the prisoner sustained serious ana
injury because a rod was driven into that aperture to
inflict inhuman torture and that as the bleeding had not
stopped, he was renoved to the jail hospital and later to
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the Irvin Hospital. It was also reported that the prisoner’s
explanation for the anal rupture was an unfulfilled denand
of the warder for noney, and that attenpts were nade by the
departnmental officers to hush up the crime by overaw ng the
prisoner and the jail doctor and offering a story that the
infjury was either due to a fall of self-inflication or due
to piles.

Allowing the wit petition
N

HELD: (Per Krishna Iyer and Chi nnappa Reddy, JJ.)

1. (a) PremChand the prisoner, has been tortured
illegally and the Superintendent cannot absolve hinmself from
responsibility even though he nmmy not be directly a party.
Lack of vigilance is Iimted guilt. The primary guilt cannot
be fixed because a crimnal case is pending or is in the
offing. The State ~ shall t ake action agai nst t he
i nvestigating police for col I usi ve di | at ori ness and
devi ousness. [ 599 F]

558

(b) The Superintendent is directed to ensure that no
cor poral punishnent or personal violence on Prem Chand shal
be inflicted. No irons shall be forced on the person in
vindictive spirit. [599 H

(c¢) Lawers nomnated by the District Magistrate,
Sessions Judge, Hi'gh Court or the Suprene Court wll be
given all facilities for interviews, visits and confidentia
conmuni cation wth prisoners subject to discipline and
security considerations. The |awers so designated shall be
bound to make periodical visits and record and report to the
concerned courts, results which have relevance to |ega
grievances. [600 A-B]

(d) Wthin the next three nonths, Gievance " Deposit

Boxes shall be mmintained by or under the orders of the
District Magistrate and the Sessions Judge which will be
opened as frequently as is deemed fit and suitable action
taken on conplaints nade. Access to such boxes shall be

afforded to all prisoners. [600 C]

(e) District WMagistrates and  Sessions Judges shall
personally or through surrogates, wvisit prisons in their
jurisdiction and afford effective opportunities for

ventilating |egal gri evances, shall make expedi ti ous
enquiries there into and take suitable renedial action. In
appropriate cases reports shall be made to the Hi gh Court
for the latter to initiate, if found necessary, habeas
action. [600 D

(f) No solitary or punitive cell, no hard labour or

di etary change as painful additive, no other punishment or
denial of privileges and anenities, no transfer to other
prisons with penal consequences, shall be inposed w thout
judicial appraisal of the Sessions Judge and where such
intimation, an account of energency is difficult such
information shall be given wthin two days of the action
[601 B-C

2. In our era of human rights’ consciousness the habeas
wit has functional plurality and the constitutional regard
for human decency and dignity is tested by this capability.
[563 E

3. Protection of the prisoner within his rights is part
of the office of Article 32. [564 (]

4. It Dbehoves the court to insist that, in the eye of
| aw, prisoners are persons not aninmals, and to punish the
devi ant 'guardians’ of the prison system where they go
berserk and defile the dignity of the human i nmate. Prison
houses are part of Indian earth and the Indian Constitution
cannot be held at bay by jail officials ’'dressed in a
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little, brief authority’. when Part IIl is invoked by a
convict. Wien a prisoner is traumatized, the Constitution
suffers a shock. [564 D E]

5. The courts in America have, through the decisiona
process, brought the rule of law into the prison system
pushing back, pro-tanto, the ’hands-off’ doctrine. The
content of our constitutional liberties being no |less, the
dynam cs of habeas wits there devel oped help the judicia
process here. The full potential of Arts. 21, 19 & 14 after
Maneka Gandhi has been unfolded by this Court in Hoskot and
Batra. Today, human rights jurisprudence in India has a
constitutional status and sweep. [573 A, 574 D

6. Rulings of this Court have highlighted the fact that
the framers of the Constitution have freed the powers under
Art. 32 fromthe rigid restraints of

559

the traditional English wits.. Flexible directives, even
affirmative action noul ded to gr ant relief, may
realistically be issued and fall within its fertile wdth.
[575 F]

Dwarkanath v. inconme Tax ~officer [1965] 3 SCR 536
referred to

7. Where injustice, verging on inhumanity, emerges from
hacki ng human rights guaranteed in Part 11l and the victim
beseeches the Court to intervene and relieve, the Court wll
be a functional futility as a constitutional instrumentality
if it does not go into action until the wong is righted.
The Court is not ‘a distant abstraction omipotent in the
books but an activist institution which is the cynosure of
public hope. The court  can issue wits to nmeet the new
chal | enges. [576 D

8. Affirmed in unmistakables terms that the court has
jurisdiction under Art. 32 and so too under Art. 226, a
cl ear power and, therefore, a public duty to give relief to
sentence in prison setting. [576 F]

9. In Sunil Batra v. Delhi Administration (1978) 4 SCC
409 this Court rejected the ’'hands-off’ doctrine and rul ed
that fundamental rights do not flee the person as he enters
the prison although they nmay suffer shrinkage necessitated
by incarceration. Qur Constitutional culture has now
crystallised in favour of prison justice and judicia
jurisdiction. [576 H 577 A

10. Where the rights of a prisoner, either under the
Constitution or under other law, are violated the wit power
of the court can and should run to his rescue. There is a
warrant for this vigil. The court process casts the convict
into the prison systemand the deprivation of his freedomis
not a blind penitentiary affliction but a belighted
institutionalisation geared to a social good. The court has
a conti nui ng responsibility to ensure t hat t he
constitutional purpose of the deprivation is not defeated by
the prison adm nistration. [577 E-F]

11. Whether inside prison or outside, a person shal
not be deprived of his guaranteed freedom save by nethods
"right, just and fair’. [578 E

12. A prisoner wears the arnour of basic freedom even
behi nd bars and that on breach thereof by law ess officials
the law wll respond to his distress signals through "wit’
aid. The Indian human has a constant conpanion-the court
armed with the Constitution. [578 H]

Maneka Gandhi v. Union of India [1979] 1 SCC 248: N. H
Hoskot v. Maharashtra, [1979] 1 SCR 192, referred to.

13. Inplicit in the power to deprive the sentence of
his personal liberty, the Court has to ensure that no nore
and no less than is warranted by the sentence happens. If
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the prisoner breaks down because of nental torture, psychic
pressure or physical infliction beyond the licit linmts of
awful inprisonnent the Prison Administration shall be
liable for the excess. On the contrary, if an influentia
convict is able to buy advantages and liberties to avoid or
water down the deprivation inmplied in the sentence the
Prison Establishnent wll be called to order for such
adulteration or dilution of court sentences by executive
palliation, if unwarranted by law. [579 B-(

14. The court has power and responsibility to intervene
and protect the prisoner against mayhem crude or subtle,
and may use habeas corpus for
560
enforcing in-prison hunmanism and forbiddance of harsher
restraints and heavi er severities than the sentence carries.
[579 E]

15. Law in the books and in the courts is of no help
unless /it reaches the prisoner in understandable | anguage
and available  form There is therefore need to get ready a
Prisoners’ Handbook in the regional |anguage and make them
freely available to the inmates. To knowthe lawis the
first step to be free fromfear of unlaw [582 C

16(i) The nmost inmportant right of a prisoner is to
integrity of his physical person and nmental personality. No
prisoner can be personally subjected to deprivations not
necessitated by the fact of incarceration and the sentence
of court. [584 D, 583 (]

(ii) Inflictions may take many protean forms, apart
from physi cal assaults. Pushing the prisoner into a solitary
cell, denial of a necessary anmenity, and nore dreadfu
sonetines, transfer to-a distant prison where visits or
society of friends or relatives nay be snapped, allotnent of
degradi ng | abour, assignnent to a desperate or tough gang
and the Ilike, may be punitive in effect. Every such
affliction or abridgenment is an infraction of liberty or
l[ifein its wider sense and cannot be sustained unless Art.
21 is satisfied. There nmust be a corrective | egal procedure,
fair and reasonable and effective. Such infraction will be
arbitrary under Article 14, if it is dependent on unguided
di scretion, unreasonable under Art. 19-if it is irremediable
and unappeal able and unfair under Art. 21 if it violates
natural justice. Sone prisoners, for their own safety, may
desire segregation. In such cases, witten consent and
i medi ate report to higher authority are the least, if abuse
is to be tabooed. [584 F-H, 586 Q

(iii) Visit to prisoners by family and friends are a
solace in insulation: and only a dehumanised system can
derive vicarious delight in depriving prison inmates of this
humane anmenity. Subject, of course, to search and discipline
and other security criteria, the right to society of fell ow
nmen, parents and other fanmily nmenbers cannot be denied in
the light of Art. 19 and its sweep., [586 H

17. Prison power, absent judicial watch tower, nay tend
towards torture. The judges are guardians of prisoners’
rights because they have a duty to secure the execution of
the sentences w thout excesses and to sustain the persona
liberties of prisoners without violence on or violation of
the i nmates’ personality. [588 D, 590 (]

18. In a denocracy, a wong to sonme one is a wong to
every one and an unpuni shed cri m nal makes society
vicariously guilty. [596 D

19. When offences are alleged to have taken place
within the prison, there should be no tinge or trace of
departrmental collusion or |eague between the police and the
prison staff. [605 A]
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[Directives for which no specific tine limt fixed

except the urgency of their inplenentation
1(i) The State shall take early steps to prepare in

Hi ndi, a Prisoner’s Handbook and circulate copies to bring

| egal awareness hone to the inmates. Periodical | ai

bulletins stating how inprovenents and habilitative

progranmes are brought into the prison nmay create a
fell owship which will ease tensions.

561
A prisoners’ wal | paper, which wll freely ventilate
grievances wll al so reduce stress. Al t hese are

i mpl enentary of s. 61 of the Prisons Act. [601 D, E]

(ii) The State shall take steps to keep up to the
Standard M ninmum Rul es for Tr eat nent of Prisoners
reconmrended by the United Nations, especially those relating
to work and wages, treatnent with dignity, conmunity contact
and correctional strategies. [601 F]

(iii) The Prisons Act needs rehabilitation and the

Prison Manual total over- haul. A correctional -cum
orientati'on'course is necessitous for the prison staff
i ncul cating the constituti onal val ues, t her apeutic

approaches and tension-free managenent. [601 H]

(iv) The prisoners’ rights shall be protected by the
court by its wit jurisdiction plus contenpt power. To make
this jurisdiction viable, free legal 'services to the
prisoner progranmes shall be pronoted by professiona
organi sations recognised by the court such as for e.g. Free
Legal Aid (Supreme Court) Society. The District Bar shall
we recommend, keep 2 cell for prisoner relief. [602 A

(Per Pat hak J. concurring)

1. The prisoner Prem Chand has been tortured while in
custody in the Tihar Jail. [605 D

2. The Superintendent of the jail to ensure that no
puni shment or personal violence is inflicted on Prem Chand
by reason of the conplaint made in regard to the torture.
[ 605 F]

3. Pressing need for prison reform and provision for
adequate facilities to prisoners, to enable themnot only to
be acquainted with their legal riots but also to ‘record
their conplaints and grievances and to have confidentia
interviews periodically with Ilawers nomnated for the
purpose by the District Magistrate or the court having
jurisdiction. [605 @

4. Inperative that District Magistrates and ~ Sessions
Judges should visit the prisons in their-jurisdiction and
afford effective opportunity to t he prisoners for
ventilating their grievances and where the matter Ilies
within their powers, nmake expeditious enquiry and  take
sui tabl e renedial action. [605 H]

5. Sessions Judge should be infornmed by the jai
authorities of any punitive action taken agai nst a prisoner
within two days of such action. [606 A

6. A statenment by the Sessions Judge in regard . to his
visits, enquiries mnmade and action then thereon shall  be
submitted periodically to the H gh Court to acquaint it with
the conditions prevailing in the prisons wthin its
jurisdiction. [606 B

JUDGVENT:
ORIG NAL JURI SDICTION: Wit Petition No. 1009 of 1979.
Under Article 32 of the Constitution.
Dr. Y. S. Chitale and Mukul Midgal for the Petitioner
Soli 1. Sorabjee, Solicitor General of India, and R N
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Sacht hey for the Respondent.
562

The Judgrment of V. R Krishna Ilyer and O Chinnappa
Reddy, JJ. was delivered by Krishna Iyer, J. R S. Pathak
J. gave a separate opinion.

KRI SHNA | YER, J.-This, wit petition originated
epistolary fashion in a letter by a prisoner, Batra, to a
Judge of this’ Court (one of wus), conplaining of a bruta
assault by a Head Warder on another prisoner, Prem Chand.
Forms were forsaken since freedomwas at stake and the
letter was posted on the Bench to be metanorphosed into a
habeas proceeding and was judicially navigated with electric
creativity, thanks to the humani st scholarship of Dr. Y. S
Chitale as amicus Curiae and the erudite passion for
affirmative court action of Shri Soli Sorabjee, the |earned
Solicitor General. \Were the prison process is dehumanized,
forensic help, undeflected by the negative crudities of the
adversary system makes us dare where we nm ght have daunted.
The finest hour of  justice cones. when court and counse
constructively collaborate to fashion a relief in the
i ndi vidual case and fathom deeper to cure the institutiona
pat hol ogy which breeds wongs and defies rights. Here, the
i ndividual is a prisoner whose anus was allegedly pierced
with a warder’s baton and the institution is the Tihar
Prison, right in the capital of the country and under the
nose of the Home M nistry.

The Perspective

This case is revelatory of several sins in this centra
penitentiary. 'Something is rotten in the State of Dennmark

I” The constitutional inperative whi ch inforns our
perspective in this habeas corpus proceedi ng nust first be
set out. The rule of law neets with its Waterl oo when the
State’ s mnions become | aw breakers and so-the court, as the
sentinel of the nation and the voice of the Constitution
runs down the violators with its wit and secures conpliance
with human rights even behind iron bars and by prison
warders. This case is at once a synptom a synbol and a
signpost vis a vis human rights in prison situations. \Wen
prison trauma prevails, prison justice nust invigilate and
hence we broaden our 'habeas’ jurisdiction. —Jurisprudence
cannot slunber when the very canpuses of punitive justice
Wi tness torture.

The petitioner does not seek the release of the
pri soner because a life sentence keeps himin confinenment.
But the dynamic role of judicial renedies, after Batra's
case, inparts to the habeas corpus wit a versatile vitality
and operational utility that makes the healing presence of
the law live up to its reputation as bastion of |iberty even

within the secrecy of the hidden cell. Blackstone called it
"t he
563
great and efficacious wit in all manner of 'illega

confinenent’ and Lord Deman proclained in 1839 that it had
been 'for ages effectual to an extent never known in-any
other country’. So long as Batra remains good |law, judicia
policing of Bastille practices wll broaden to enbrace the
wi der range of prison vices. Dr. Chitale drew our attention
to American legal literature disclosing the trend while Shri
Soli Sorabjee for the Union of India, cited Corwin. Corwin s
remarks on Anerican constitutional law, referred to wth
approval in Batra, has our assent:
Federal courts have intensified their oversight of
State penal facilities, reflecting a heightened concern
with the extent to which the ills that plague so-called
correctional institution overcrowding, understaffing
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unsanitary facilities, brutality, constant fear of
vi ol ence, lack of adequate nedical and nental health

care, poor food service, intrusive correspondence
restrictions, i nhumane i sol ati on, segregati on,
i nadequate or non- exi st ent rehabilitative and/ or
educat i onal pr ogr amns, defi ci ent recreationa

opportunities-violate the Ei ghth Amendnent ban on

“cruel and unusual punishnents."

The essence of the matter is that in our era of human
ri ghts consciousness the habeas wit has functiona
plurality and the constitutional regard for hunman decency
and dignity is tested by this capability. W ideologically

accept the words of WII Durant(a). "It is time for all good
nen to cone to the aid of their party, whose nane is
civilization." Likew se, we endorse, as part of our
constitutional thought, what the British Government’s Wite
Paper, titled ’'People in Prison’, stated wth telling
effect:

A soci ety that believes in the worth of individua
beings-can have the quality of its belief judges, at
| east in part, by the quality of its prison and probate
services and of the resources nade available to them

The | earned Solicitor General brought this key-note thought
to our notice in the matchless diction of Sir Wnston
Churchill and briefly referred toin Batra in a speech
seventy years ago

The nood and tenper of the public in regard to the
treatnent of 'crine and crimmnals is one of the nost
unfailing tests of the civilisation of any country. A
cal m di spassi onat e

564
recognition of the rights of the accused, and even of
the convicted crimnal, against the State-a constant
heart searching by all charged with the duty of
puni shment a desire and eagerness to rehabilitate in
the world of industry those who have paid their due in
the hard coi nage of punishment: tireless efforts
towards the discovery of ‘curative and regenerative
processes: unfailing faith that there is a treasure, if
you can only find it in the heart of every nan. These
are the synbols, which, in the treatnment of crinme and

crimnal, mark and neasure the stored-up strength of a

nation, and are sign and proof of the living virtue in

it.
Truly, this is a perspective-setter and this is also the
import of the Preanble and Art 21 as we will presently see.
We are satisfied that protection of the prisoner within his
rights is part of the office of Art.

‘Prisons are built with stones of law and so it
behoves the court to insist that, in the eye of |Iaw,
prisoners are persons, not aninmals, and punish the deviant
"guardi ans’ of the prison systemwhere they go berserk and
defile the dignity of the human inmate. Prison houses are
part of |Indian earth and the Indian Constitution cannot be
held at bay by jail officials "dressed ill a little, brief
authority’, when Part Ill is invoked by a convict. For when
a prisoner is traumatized, the Constitution suffers a shock
And when the Court takes cognizance of such violence and
violation, it does, like the. Hound of Heaven, ’'But wth
unhurryi ng chase, And unperturbed pace, Deliberate speed,
and Mpjestic instancy’ follow the official offender and
frown down the outl aw adventure.

The Facts

What are the facts which have triggered off this

judicial action ?
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The resume of facts, foul on its face, reveals the
| egal issues raised, brings into focus the basics of
prisoner’'s rights and helps the court forge renedia
directives so as to har moni ze the expendi ng habeas
jurisprudence with dawning horizons of human rights and
enl i ghtened neasures of prison discipline. Batra, a convict
under death sentence |lodged in the Tihar Central Jail, cane
to know of a crinme of torture practised upon another
prisoner, Prem Chand, allegedly by a jail warder, Maggar
Singh, as a means to extract nmoney fromthe victimthrough
hi s visiting relations. Batra braved the consequences of
Jai | indignation
565
and brought the incident to the ken of the Court, resulting
in these proceedi ngs which, though not strictly traditional
are clearly in the nature of habeas corpus wits and
therefore, within the wider sweep of Art. 32. The court
i ssued notice to the State and the concerned officials,
appointed Dr. Y. S. Chitale and Shri Mkul Midgal as am cus,
aut horised them to visit the prison, neet the prisoner and
see rel evant docunents and interview necessary w tnesses so
as to enable themto informthensel ves about the surroundi ng
circunmstances and the cruel scenario of events. Counsel on
both sides have sensitized the issue of prison justice
admrably and catal ysed the cause of jail ref orns
effectively. The denobcratic hope of the processionis its
"people’s orientation, not its lucrative potential nor its
intellectual intricacies. And service in the field of the
handi capped human sectors, like prisoners, is a socia
justice contribution. The enthusiastic work done in the case
by the young |lawer, Shri Midgal, assisting Dr.  Chitale
deserves our comendation, even as the unreserved support
rendered to the Court by Shri Sachthey is in the good
tradition of the Bar

Back to the facts. One Central episode round which the
skein of further facts is wound is beyond doubt, viz. that
Prem Chand, the prisoner, sustained serious anal injury on
or about August 26, 1979, because a rod was driven into that
sore aperture to inflict i'nhuman torture. The
cont enpor aneous entry in the Jail Hospital register reads:

One prisoner Prem Chand s/o Pyara Lal has  devel oped

tear of anus due to forced insertion of stick by

soneone,. He require surgical repair and his bleedi ng
has not stopped. He is to go to Irwin Hospital casualty

i mredi ately.

Remar ks of Superintendent. Noted 27 August, 79 sd D.S.

1.2.35 p.m
Sd/ -
(DR.  KAPOOR)
2.00 p.m
The prisoner’'s later narration to the doctor in‘the Irwin
Hospital corroborates the case. The unsuccessful and

unworthy attenpts, presumably by overawi ng the prisoner and
even the doctor, and other dubi ous devices. which we do not
now scan, to do away with this G primary incrimnating
factor by offering incredible alternatives |ike rupture of
the anus by a fall or self-infliction or due to piles and
sillier stories, only show howthe subtle torture of the
officials could extract fal sehoods fromthe victimand even
nmedi cal officers, exclupatory of the, official crimna
whoever he be. There are sonme traces of attenpts to hush up
tho crime where the higher officers have not been that
i nnocent. We are taken aback that the tardy police
i nvestigation,

566
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with its lethargic pace and col |l usive ways, has hardly done
credit to the Police Departnment’s integrity, a fact that the
Government  will take note of, W thout institutiona

sheltering of police delinquents. | magi ne a police
i nvestigator, hunting for contradictions obviously to
absol ve the head warder by interrogating Dr. Kapoor who had
made an entry in the hospital register and told Dr. Chitale
that the prisoner had an anal rupture which could not be
self-inflicted or caused by a fall and was so serious as to
require imediate removal to Irwin Hospital, and nmaking him
say, long afterwards on 2-10-1979 by del aying the | aying of
the chargesheet thus:

"A prisoner naned Prem Chand s/o Prehlad was
produced before nme for treatnment on the afternoon of
Sunday 26th August, 1979. He was brought by sone
war der .

He was conplaining of bleeding fromboils on the
buttocks. This was also told by the warder who brought
hi m

He was given the required treatnent as he was kept
under observation on his request.

Next day during the ward rounds when | exan ned
him he was having tears of anus and bleeding. On
inquiring he told that this has happened due to forced
insertion of as stick into his anus.

Then he was referred to lrwin Hospital for further
treat ment.

V. K Kapoor 2-10-79"

Can human nature be such rubber ?

More than the probity of the investigation and the veracity
of the doctor are at stake-hope in human integrity without
whi ch human dignity will be the first casualty.

These observations are not inpressionistic but we |eave
it at that since our primary purpose is to protect the
person of the prisoner, not to prosecute the of fender. W do
nat w sh to prejudice that process. Regrettably, the
"hearsay’ affidavit of the Under Secretary (Hone), Delh
Admi ni stration, Shri Nathu Ram blinks at the jail 'vices and
nerely dresses up the official version without so much as an
inquisitorial audit of the lurid happenings - in a premer
correctional institution of the nation. W deplore the
indifferent affiants omibus approval of —every officia
conduct, whereas we shoul d, i nst ead have expect ed
CGovernment, which sincerely swears by human rights and whose
political echelons in succession, over the decades, are not
strangers to the actualities in these detention canpuses to
have put
567
aside the tendency to white-wash every action wth an
official flavour. A Were hunan rights are at stake prestige
has no pl ace.

After the prisoner was subjected to brutal hurt he was
renoved to the jail hospital and later to the Irwin Hospita
but on his re-transfer he was neglected; but we do not
pursue the identity of the culprit or the crine or the
treatnment since a police investigation is under way.
Nevert hel ess, we cannot but remark that whatever damage
m ght have been done upto now, .. second investigation by a
C.B.I. Oficer is justified, if truth has been suppressed.
Dr. Chitale pointed out certain poignant facts such as the
prisoner himself having been pressured into statenents

contrary to the case of anal infliction. W do not nmake
conments on themalthough we are unhappy at the way the
busi ness of i nvestigation has been done. |Indeed, the

potential for oblique rmutual hel p between the police and the
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prison staff makes Jai l of fences by jail officials
undetectable; and so, to obviate this possibility, the
C.B.I. my well be entrusted, as a regular practice, with

such cases The prisoner being a person, we cannot wite him
of .

The al |l eged offender, \Warder Maggar Singh, may be left
aside for a while. There are other aspects of the torture
which demand deeper probe and panacea. The prisoner’s
explanation for the anal rupture is stated to be an
unful filled demand for noney, allegedly a general practice.
this shows, if true, that bribery, at the point of
barbarity, is a flourishing trade wthin the house of
puni shnment itself. How stern should the sentence be for such
official crimnals and how diligent should the State be to
stanp out this w cked tenptation ! If you want to end prison
del i nquenci es you must abolish the noti vati ons and
opportuniti es.

The counter-case, if we nmay so call it, of the Warder
as disclosed in the Superintendents report, 1is equally
di sturbing, if true:

On 25-8-79 evening life prisoner Prem Chand S/o
Sh. Pr ahl ad was produced bef ore t he Deput y
Superintendent for talking Mandrix tablets. As he was
in state of intoxication because of taking Mandrix
tabl ets whi ch he adm tted bef ore the Deput y
Superi nt endent, 'he was kept in a cell pending orders of
the Superintendent. Central Jail. ~He was taken to the
jail hospital « the next day i.e. On 26-8-79 on a report
fromthe above said prisoner as he had pain in his anus
and was bl eeding. The prisoner renained admtted into
the jail hospital upto 27-8-79, 2 p.m when the Dr. V.
K.  Kapoor, Medi cal of ficer, recommended . for the
shifting of this prisoner to the |Irwin Hospital wth
the report nmentioned in the petition

568

The prisoner Prem Chand was shifted accordi ngly by Shri

Bachan Si ngh, Assistant Superintendent on duty on 27-8-

79. The undersigned was infornmed that a case u/s 385

| PC had been registered agai nst warder Mggar Singh in-

charge of the ward No. 11 i.e. 40 cells with the police
station Janak puri and investigation had started .in
this case. The result of the investigationis stil

awai ted. The prisoner was, however, received back in
the jail on 29-8-79 on being discharged fromthe I rwn

Hospital .

The prisoner, Prem Chand, was kept ina ' punishnment
cell” which, according to counsel for the Adm nistration
was not as bad as a solitary cell, although Dr. Chital e says
that this was simlar to the type of insulated confinenment
condemmed as unconstitutional be this Court in Sunil Batra's
case (supra). Coming to the conpeting version put -for ward
by the prison officials through the counter-affidavit of the
Under Secretary, the story, even if true, is strongly
suggestive of a mafia-culture prevasive in the Tihar prison
A background of the ethos of the canmpus may be gl eaned from
portions of the report of the Superintendent, Central Jail
Tihar, made by him with reference to the alleged torture
which is the subject matter of this case.

A nunmber of prisoners in the Tihar Jail are
habi tual offenders, professional crimnals who have
been inmates of the jail fromtime to tinme. A nunber of
the said prisoners are rarely visited by their
relatives due to the fact that they do not want to
associ ate with such persons. It has been seen that such
prisoners are nmainly visited by other professionals or
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habi tual offenders in the field with whomthey have had
fornmer associations.... It has been noticed these types
of prisoners have been able to develop a certain report
with some of the lower staff in the jail namely Head
Warders, Warders etc. and obtain certain facilities
illegally including smuggling of nunbers of itens, i.e.
drugs etc. for their use. It nmay also be submtted that
to check snuggling of narcotic drugs agai nst prisoners
who indulge in such activities 30 cases of narcotic
of fences were get regi stered against the prisoners with

the Janakpuri Police Station during this year.... That
95 prisoners were transferred fromthe jail to Haryana
due to adm ni strative reasons whi ch i ncl ude

i ndiscipline and violation of jail regulations by them
and otherwi se derogatory behaviour during the |ast
year. This year also about 22 case have been
recormended by Superintendent, Jail for transfer

In para 568(b) and the note thereunder of the
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Jail' Manual ,~ the habituals are required to be kept
separate fromthe _casual prisoners but due to non-
availability, of any other jail in Delhi they are being
kept in Tihar Jail, which requires a lot or vigilance
on the part off the jail officers. (b) It may also be
nmentioned that due to paucity of 'accommpdation, the
said jail is occupied by double the nunber of prisoners
than it is otherw se authorised.

To aggravate ‘the nmalady, we have the fact that a
substantial nunber of the prisoners are under-trials who
have to face their case in court and are presumably innocent
until convicted. By being sent to Tihar Jail they are, by
contam nation, nade crimnals-a custodial perversity which
violates the test of reasonableness in Art. 19 and of
fairness in Art. 21. How cruel would it-be if one went to a
hospital for a checkup and by being kept along wth
cont agi ous cases canme honme with a new di sease ! W sound the
tocsin that prison reformis not a constitutional conpul sion
and its neglect may | ead to drastic court action

It would appear that around 300 persons are taken in
and out daily between the prison and the courts. And when
there arc political agitations. and consequent police
arrests and renmand to custody, the wunder-trial strength
swells in nunbers. Since many of ficers busy thenselves w th
production of prisoners in court, the case of the
Superintendent is that the other prisoners "try to do
m schi ef, make thefts of other prisoners who go on work,
smuggl e things and even resort to assaults.”

To sum up, the Tihar prison is an arena of tension
,trauma, tantrunms and crines of violence, vulgarity and
corruption. And to cap it all, there occurs t he
contam nation of pre-trial accused with habituals and
"injurious prisoners of international gang." The crowning
piece is that the jail officials thenselves are allegedly in
| eague with the crimnals in the cells. That is, there is a
|arge network of crimnals, officials and non-officials in

the house of correction I Drug racket, al coholism
smuggl ing, violence, theft, unconstitutional punishnment by
way of solitary cellular Iife and transfers to other jails
are not uncommon. The Administration, if it does not

i medi ately have the horrendous situation exam ned by an
inmpartial, authoritative body, and sanitize the canpus,
conpl acent affidavits of Under Secretaries and glittering
entries from dignitaries on their casual visits, cannot
hel p.

VWi le the Establishment sought to produce before the
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Court extracts fromthe Visitors’ Book to show that nany
impartial and distinguished persons had conplinented the
jail authorities on the way managed the prison, Dr. Chitale
pl aced before us some internal evidence
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fromthe mterials on record, supplenented strongly by
personal observations recorded while he was an internee in
this very prison by Shri Kuldip Nayar, a responsible
journalist wth no apparent notive for nendacity nor
inclination for subjectivity, in his book "In Jail". There
was nothing in the author’s view which noney could not buy
within the recesses of the prison campus. Gving a factua
narrative, Shri Nayar Wote:............ ..

S one could get as nmuch nobney as one
want ed from outsi de-again at a price. There was a nobney
order and mamil service that perhaps was nore dependabl e
than what the postal departnment could offer.

For instance, when a prisoner in ny ward wanted
two hundred rupees, he sent a note through a warder to
his ‘people in old Delhi and in less than twenty-four
hours he ~had the npney. He paid sixty-six rupees as
collecting charges-thirty-three per cent was the
prescribed "noney order charge." .. ....Dharma Teja,
the shipping magnate who served his sentence in Tihar
for instance, has thousands of rupees delivered to him
we were told.” And if one could pay the jai
functionaries one could have all~ the conforts one
sought. Teja 'had all the conforts-he had an air cooler
in his cell aradio-cumrecord player set and even the
facility of of using the phone.... Haridas Mindhra, a
busi nessman who was convicted of fraud, ~was another
rich man who spent sone tine in Tihar. Not only did he
have all. the facilities, but he could also go out of
the jail whenever he liked; at tines he would be out
for several days and travel even wupto Calcutta. Al
this of course, cost a lot of noney. An even richer
prisoner was Ram Kishan Dalma, he spent nost of his
jail term in hospital. He was known for his generosity
to jail authorities, and one doctor received a car as a
gift.

But nmore than businessnen it was the smugglers jailed
in Tihar who were | avish spenders. Their food came from Mti
Mahal and their whisky from Connaught Place. They had not
only wi ne but also wonen "Babuji, not tarts but real society
girls,” one warder said. The wormen woul d be brought in when
"t he Sahi bl og" went honme for lunch, and their enpty offices
became "recreation roomns."

Corruption in jail was so well organised and so
systematic that everything, went |ike clockwork once the
price had been paid. Jail enployees at alnobst all levels

were involved, and everyone's share was fixed. There was
never a dispute; there has to be the proverbial honour anong
thieves.’

571

One wonders whet her such an indictnment made by - an
established A witer had inclined the Government at |east to
appoint an Inquiry Comrission to acquaint itself with the
crimnal life-style of correctional institutions. The higher
officials also have their finger in the pie, if Nayar were
ver aci ous:

"Perhaps the way al nobst everyone had his cut was
nost evident in our mlk supply. It came in bulk to the
main gate (phatak) there, enough mlk for the top
officials was taken out of the cans, which were then
topped up with water. And as the cans noved to the
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wards, all those who handled hem appropriated their
share, again topping up with water.

Even nmore shocking than the corruption was the
i ngeni ous "slave systen we found in the jail. The
sl aves were buys between ten and ei ghteen enpl oyed as
"hel pers”, and there were scores of them They cooked,
washed utensils, cleaned roons, fetched water and did
much back breaking |abour to "help" the men who were
paid to do these chores. They woul d be woken up before
6 am to prepare the norning tea and would be all owed
to sleep around 10 p.m after scrubbing the pots and
pans-they were herded into a ward which had no fan and
no proper sanitary facilities, but was always well lit,
with many bul bs on all night, to enable a sl eepy warder
to check at a glance that they were all there

These boys ~were-undertrial prisoners, many had
been there for eight nonths and at |east one had been
there for two years. They were taken from one court to
another to betried under one charge or another and
kept . in jail all the while. The aimwas to keep themin
as long as possible, for  wthout them the people
enployed to do the menial duties would have no tine to

rel ax.

one nmorning | was woken up by the sobbing of a
boy, and found sone other "hel pers" trying to console
himwhil e a warder stood by quite unnobved. | went up to

him his curly hair renminded ne of Raju, my younger

son. The boy had been picked up the previous evening

fromDefence Colony in New Delhi, kept in a police
| ock-up for the night and brought to jail in the
norni ng.’

The crime of punishment is a newcrine which the rule
of law nust reach at, but what is touching beyond tears,
even if there be but a title of truth in the statement "In
Jail," is about children being lapped
572
up and | ocked up for use as bonded | abour in punitive houses
of justice. The npdus operandi is sensitively set down by
Kul di p Nayar:

The warder expl ai ned that whenever the nunber of
prisoners in jail went up, the police were asked to
bring in boys to help with the chores.  For the past
several days, the warder said, jail authorities had
been pestering the police to get nore helpers as the
nunber of detenus had gone up. The eveni ng before, when
the boy was buying paan (betel Ileaf) from a Defence
Col ony shop, the police had hauled him up as a
vagabond; they were responding to the jail authorities’
appeal to book nore hel pers.

"This is nothing new, it has always been |Iike
this," the warder explained. Several undertrial boys
later related to ne their tales of woe, how they were
arrested on trunped up charges and how t hey were being
held in detention on one pretext or another
W nmay, at this stage, go in greater detail into the

functional expansion of habeas corpus wits in the current
mlieu especially because counsel on both sides have
conpel lingly contended for an authoritative pronouncenent by
this court in favour of a broader jurisdiction.

We have earlier noticed that this valuable wit s
capable of nultiple uses as developed in the Anerican
Jurisdiction. Such is the view expressed by nmany |ega
witers. In Harvard Cvil Rights and Civil Liberties Law
Revi ew, the view has been expressed that beyond the
conventional blinkers, courts have been to examine the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 37

manner in which an inmate is held or treated during the
currency of his sentence. Simlar is the thinking expressed
by other witers, R J. Sherpa in "The Law of Habeas Corpus"
(1976) Edn. Juvenal, Satires in 72 Yale Law Journal 506
(1963). In Anmerican Jurisprudence there is a pregnhant
observati on:
The wit 1is not and never has been a static,
narrow formalistic renmedy. Its scope has grown to
achieve its purpose-the protection of individuals
agai nst erosion of the right to be free from w ongful
restraints on their liberty.
573

Corpus Juris, 2d, Vol. 39, page 274, para 7 strikes a
simlar note, away fromthe traditional strain. The courts
in Arerica have, through the decisional process, brought the
rule of lawinto the prison system pushing back, protanto,
the hands-off doctrine. In the leading case of Coffin v.
Ri chard the Court of ‘Appeal observed, delineating the anbit
and uses of the wit of habeas corpus:

The Governnent has the absolute right to hold
prisoners for offences against it but it also has the
correlative duty to protect them against assault or
injury from any quarter . while so held. A prisoner is
entitled to the wit of habeas corpus, when, though
lawfully in custody, he is deprived of sone right to
which he is lawmfully entitled even in his confinenent,
the deprivation of which serves to nake hi s
i mprisonnent nore burdensone than the [law allows or

curtails his liberty to agreater extent than the | aw
permts.

When a nan possesses a substantial right, the
court will be diligent in findinga way to protect it.

The fact that a personis legally in prison does not
prevent the use of habeas corpus to protect his other

i nherent rights....The judge is not linmted to a sinple
remand or discharge of ‘the prisoner’s civil rights be
respected......

It is significant that the United State Suprene Court
has even consi dered as suitable for habeas relief,
censorship of prisoners’ mail and the ban on the use of |aw
students to conduct interviews wth prison inmates .in
matters of legal relief. In Procunier v. Martinez these two
questions fell for decision and the court exercised
jurisdiction even in such an internal natter. In Johnson v.
Avery a disciplinary action was challenged by a prisoner
through a wit of habeas corpus. This indicates the
extension of the nature of the wit in the Anmerican
jurisdiction. Incidentally and interestingly, there is
reference to some States in the United States experinenting
with progranmes of allowing senior |aw students to service
the penitentiaries. At a later stage, when we concretise
definite directives, we may have occasion to refer to the
use of senior law students for rendering legal aid to
prisoners; and so it is worthwhile extracting a passage from
Johnson v. Avery (supra) wth reference to the Kansas Law
School Programme in Prisons at Leavenwort h:

The experience at Leavenworth has shown that there
have been very few attacks upon the (prison)
admi ni stra-
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tion; that prospective frivolous Ilitigation has been

screened out and that where the |aw school felt the

pri soner had a good cause of action relief was granted
in a great percentage of cases. A large part of the
activity was disposing of |ong outstanding detainers
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| odged against the inmates. In addition, the progranme

handl es civil matters such as domestic relations

probl enms and conpensation clains. Even where there has

been no tangible success, the fact that the i nnate had

someone on the outside listen to himand analyse his

problems had a nobst beneficial effect. W think that

these programmes have been beneficial not only to the

inmates but to the students, the staff and the courts.
Incidentally, the presence of |aw students at the el bow of
the prisoner has a preventive effect on ward and warden

The content of our constitutional liberties being no
| ess, the dynam cs of habeas wits they devel oped help the
judicial process here. I'ndeed. the full potential of Arts.
21, 19, 14, after Maneka Gandhi (supra), has been unfol ded
by this Court in Hoskot and Batra. Today, human rights
jurisprudence in India has 'a constitutional status and
sweep, thanks to Art. 21 so that this Magna Carta may wel |l
toll the knell of human bondage beyond civilised limts.

The supplenentary statenent of the Superintendent of
the Central~ Jail (partly quoted earlier) hair-raising when
we find that far fromrehabilitation, intensification of
crimnality is happening there and the officials are part of
this sub-culture. W, certainly do not w sh to generalise
but do nean to highlight the facts of life behind the high

wal s as demanding constitutional and adm ni strative
attention. Homage to human rights, if it springs fromthe
heart, «calls for action. Prisons, ~ prison staff and

prisoners-all three ‘are in need of ~reformation. And this
mlieu apparently is .not uniqueto Tihar but comon to many
penal institutions.

It is refreshing and heartening that the |[earned
Solicitor General wi dened our vista and argued that this
court, having been seized of the problem of prisoners’
fundanental freedonms and their traumati c abridgenent, should
give guide-lines in this wuncharted area, design procedures
and device nechanisns which wll go into effective action
when the restricted yet real rights of prisoners are overtly
or covertly invaded. The jurisdiction of this ‘court to
renedy the violations of prisoners’ residuary rights was
di scussed at the bar, as also the package of plausible
nmeasures which may appropriately be issued to ensure the
functional success of justice when rights-are infringed by
officials or fellowprisoners. Both sides appreciated the

gravity of the jail situation, the sensitivity of security
consi derations, the virginity of this
575

field of law and the necessity for normative rules and
operative nonitoring within the framework of judicia

remedi es. This constructive stance of counsel unusual in
litigative negativity, facilitated our resolution of the
pr obl ens of jail justice, despite t he touch of

jurisprudential novelty and call to judicial creativity.

We nust formulate the points argued before we proceed
to state our reasoning and record our concl usions.

1. Has the court jurisdiction to consider prisoners’

gri evance, not denandi ng rel ease but, wi thin t he
i ncarceratory circunstances, conplaining of ill-treatnent
and curtailment short of illegal detention? Yes. W have

answered it.

2. What are the broad contours of the fundanenta
rights, especially Arts. 14, 19 and 21 which belong to a
det ai nee sentenced by Court? Here too, the ground has been
cover ed.

3. What judicial remedies can be granted to prevent and
puni sh their breach and to provide access to prison justice?
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4. \What practicable prescriptions and proscriptions
bearing on prison practices can be drawn up by the court
consistently with the existing provisions of the Prisons Act

and Rul es bent to shape to con formto Part 111 ?
5. What prison reform perspectives and strategies
shoul d be adopted to strengthen, in the long run, the

constitutional nandates and human rights inperatives?

The canvas was spread wi de by counsel and court and we
deal with the argunments within the |arger spread-out of the
case. Rulings of this court have highlighted the fact that
the framers of our Constitution have freed the powers under
Art. 32 fromthe rigid restraints of the traditional English
wits. Flexible directives, even affirmative action noul ded
to grant relief may realistically be issued and fall within
its fertile wdth. The jurisdictional dinmension is lucently
[ aid down by Subba Rao, J. in Dwarkanath case

Thi s article is couched in conpr ehensi ve
phraseol ogy and it ex facie confers a wi de power on the

High Courts to reach injustice wherever it is found.

The ‘Constitution designedly used a wide [|anguage in

describing the nature of the power, the purpose for

whi ch and the person or authority against whomit can

be exercised. It can issue wits in the nature of

prerogative wits as understood in England; but the

scope of those wits also is widened by the use of the
576

expression "nature" for the said-expression does not

equate the wits that can be issued in India with those

in England, but only draws an anal ogy fromthem That
apart, H gh Courts can alsoissue directions, orders or
wits other than the prerogative wits. |t enables the

High Courts to mould the reliefsto neet the peculiar

and conplicated requirenments of this country. Any

attenpt to equate the scope of the power of the Hi gh

Court under Art. 226 of the Constitution with that of

the English Courts to issue prerogative wits is to

i ntroduce the unnecessary procedural restrictions grown

over the years in a conparatively snmall country |ike

England with a unitary formof governnent into 'a vast

country like India functioning under a  federa

structure. Such a construction defeats the purpose of
the article itself.

Where injustice, verging on inhumanity, emerges from
hacki ng human rights guaranteed in Part Ill and the victim
beseeches the Court to intervene and relieve, this “court
will be a functional futility as a constitutiona
instrumentality if its guns do not go into action until the
wong is righted. The court is not a distant abstraction
omi potent in the books but an activist institution which is
the cynosure of public hope. W hold that the court can
issue wits to nmeet the new challenges. Lord “Scarnan’s
simlar adnonition, in his English Law The New Di nensi ons,
is an encouraging onen. The objection, if any, is absolute
because in a prison situation, a Constitution Bench of this
Court (Batra and Sobraj) did inmprison the powers of prison
officials to put an wunder-trial wunder iron fetters or
confine in solitary cells convicts with death sentences
under appeal

Once jurisdiction is granted-and we affirm in
unm stakable terms that the court has, under Art. 32 and so
too under Art. 226, a clear power and, therefore, a public
duty to give relief to sentences in prison settings-the next
qguestion is the jurisprudential backing for the play of that
jurisdiction. Here again, Batra has blazed the trial, and it
bi nds.
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Are prisoners persons? Yes, of course. To answer in the
negative is to convict the nation and the Constitution of
dehumani zation and to repudiate the world | egal order, which
now recogni ses rights of prisoners in the |Internationa
Covenant of Prisoners’ Rights to which our country has
signed assent. In Batra’s case, this Court has rejected the
hands-of f doctrine and it has been ruled that fundanental n
lights do not flee the person as he enters the prison
al t hough they may suffer shri nkage necessitated by
incarceration. Qur constitutiona
577
culture has now crystalized in favour of prison justice and
judicial jurisdiction

The jurisdictional reach and range of this court’s
wit to hol d prison caprice and cruelty in
constitutional leash is.in contentable, but teasing
intrusion into admi ni strative discretion is |ega
anat hema absent breaches of constitutional rights or
prescri bed procedures.

The U.S. Suprene Court, in |like situations, has spoken
firmy and ' humani stically, and these observations have the
tacit approval of our Court in Batra s case. Justice Dougl as
put it thus.

Prisoners are ~still ’'persons’ entitled to al
constitutional rights wunless their Lliberty has been
constitutionally curtailed by procedures that satisfy
all the requirenents of due process.

Justice Marshal strongly seconded the view

| have previously stated ny view that a prisoner

does not shed his  basic constitutional” rights at the

prison gate, and I fully support the court’s holding
that the interest of inmates in freedom frominposition
of serious disciplineis a ’'liberty entitled to due

process protection.

W, therefore, affirm that where the rights of a
prisoner, either under the Constitution or under other I|aw,
are violated the wit power of the court can and should run
to his rescue. There is a warrant for this vigil. The court
process casts the convict into the prison system and the
deprivation of his freedom is not a blind penitentiary
affliction but a belighted institutionalisation geared to a
soci al good. The court has a continuing responsibility to
ensure that the constitutional purpose of the deprivation is
not defeated by the prison adnministration. In a few cases,
this validation of judicial invigilation of  prisoners’
condi tion has been voiced by this court and finally
reinforced by the Constitution Bench in Batra (supra).

The Court need not adopt a "hands off" attitude in
regard to the problem of prison admnistration.” It is
all the nore so because a convict is in prison under
the order and direction of the court."

Under the caption "Retention of Authority over Prisoner
by Sent enci ng Judge" Krantz notes
578

As noted by Judge Lay in a Judicial Mandate, Trial
Magazi ne (Nov-Dec. 1971) at p. 15:

It should be the responsibility of the court in
i mposing the sentence to set forth as it would in any
equi tabl e decree, the end to be achieved and the
specifics necessary to achieve that purpose. If then
we are to have accountability in the execution of the
sentence, courts nust make clear what is intended in
the inposition of the sentence. Every sentence should
be couched in terns sinmlar to a mandatory injunction
In this manner, the penology system is to be held to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 18 of 37

account if the governnent does not faithfully execute

the order.

In other words, the sentencing court should be
required to retain jurisdiction to ensure that the
prison system res ponds to the purposes of the
sentence. If it does not, the sentencing court could
arguably have the authority to demand conpliance with
the sentence or even order the prisoner released for
non- conpl i ance.

Whet her inside prison or outside, a person shall not be
deprived of his guaranteed freedom save by methods ’'right,
just and fair’. Bhagwati J. in Maneka Gandhi observed.

The principle of reasonabl eness, which legally as
wel |l as philosophically, is an essential elenent of
equality or non arbitrariness pervades Article 14 |ike
a brooding ommipresence and the procedure contenplated
by Article 21 must answer the test of reasonabl eness in
order to be in conformty with Art. 14. It must be
"right and just and fair" and not arbitrary, fancifu
or oppressive; otherwise it would be no procedure at
all and the requirement of Article 21 would not be
sati sfied.

Hoskot applied the rule in Maneka Gandhi (supra) to a
prison setting and held that "one conponent of fair
procedure is natural justice". Thus it is now clear |aw that
a prisoner wears the arnour of basic freedom even behind
bars and that on breach thereof by |aw ess officials the | aw
will respond to his distress signals through "wit’ aid. The
I ndi an human has a  constant conpanion-the court armed wth
the Constitution. The weapon s’ habeas’, the power is Part
1l and the projectile is Batra,
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No iron curtain can be drawn between the prisoner and
the Constitution.

It is, therefore, the court’s concern, inplicit in the

power to deprive the sentences of his personal liberty, to
ensure that no nore and no less than is warranted by the
sentence happens. |If the prisoner breaks down because of
nmental torture, psychic pressure or physical R infliction
beyond the Ilicit limts of lawful inprisonment the Prison
Admi ni stration shall be liable for the excess. On the
contrary, if an influential convict —is able to  buy
advant ages and liberties to avoid or water down the
deprivation i mplied in t he. sent ence the Prison
Establ i shment will be called to order For such adulteration

or dilution of Court sentences by executive palliation, if
unwarranted by |law. One of us, in Batra observed:

Suffice it to say that, so long as | judges are
invigilators and enforcers of constitutionality and
performance auditors of legality, and convicts /serve
terms in that grim mcrocosm called prison- by the
mandate of the courts, a continuing institutiona
responsibility vests in the systemto nonitor in the
i ncarceratory process and prevent security ’'excesses’
Jailors are bound by the rule of |aw and cannot inflict
suppl enentary sentence under disguises or defeat the
primary purposes of inprisonnent.

The upshot of this discussionis but this. The Court
has power and responsibility to intervene and protect the
pri soner agai nst mayhem crude or subtle, and may use habeas
corpus for enforcing inprison humanismand forbiddance of
harsher restraints and heavier severities than the sentence
carries. W hold these propositions to be self-evident in
our constitutional order and is supported by authority, if
need be. Therefore, we issue the wit to the Lt. Governor




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 37

and the Superintendent of the Central Jail that the

pri soner, Prem Chand, shall not be subjected to physica
manhandl ing by any jail official, that the shameful and
pai nful torture to which he has been subjected-a blot on
CGovernment’s claim to protect human rights-shall be ended
and the wound on his person given proper medical care and
treatnent. The Central Government will, we are sure, direct
its Jail staff not show too pachyderm c a disposition for a

denocratic government. For exanple, specific guidelines
bef ore punishing a prisoner had been given in Batra' s case
and yet the prisoner Prem Chand has been lodged in the
puni shrent cell, which is alnost the same as a solitary
cell, with cavalier disregard for procedural safeguards.
Merely to plead that nany prisoners are 'habituals is no
ground for habitua
580
violation of law by officials.-W direct that Prem Chand be
rel eased fromthe punishnent cell and shall not be subjected
to such severity until fair procedure is conplied with

The ‘chronic cal |l ousness of the Prison Systemto- the
humane dermands of the Constitution, despite the fact that
many mnisters over many decades in many States have known
the unbroken tradition of ~prison sub-culture and despite
prison diaries of national figures fromJawaharlal Nehru to
Jay Prakash Narain, has made court and counsel benignly turn
the judicial focus on the future so that further mschief
may not be suffered in incarceration. There-is little doubt

that barbarities like bar betters and hand-cuffs were
reckl essly being practised either ~on account' of ignorant
unconsci onabl eness or wi || ful ~ viciousness in severa

detention canps. Many of the victins are -poor, mite,
illiterate, desperate and destitute and too distant fromthe
law to be aware of their rights or ask for access to
justice, especially when the running tension of the prison
and the grisly potential for zoological reprisals stare them
inthe face. So it is for the court to harken when humanity
calls, without waiting for particular petitions. Like class
action, class renedi es have pro bono val ue.

The court-the learned Solicitor General ~underscored
this constructive approach-nmust not_wait for ~a stray
petition fromsone weeping i nmate and give the little person
alittle relief inthe little case but give the nation, its
gover nment s, prison est abl i shnents and correctiona
departnments, needed guidance and also fill wth hope the
hearts of those who cherish human rights-that ~the courts
are, after all, sentinels on the qui vive. Law is what |aw
does and «court, if anything, are constitutional in action
Dr. Chitale, naturally, joined this nmoving demand. W do
think that there are many, drawn fromthe class of penury,
who suffer nore privations than their sentences justify.
Ral ph Ellison's picture of the American Bl ack has‘rel evance
for the prisoner here:

| am an invisible man....l ama nman of substance,
of flesh and bone, fibre an liquids-and | m ght even be
said to possess a mnd. | aminvisible, understand,
sinmply because people refuse to see nme .... Wen they

approach ne they see only ny surroundi ngs, thenselves,
or figments of their imagination-indeed, everything and
anyt hi ng except nme.

The invisibility to which | refer occurs because
of a peculiar disposition of the eyes of those with
whom | come in contact. A matter of construction of
their inner eyes,
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those eyes w th which they | ook through their physica
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eyes .. 4 upon reality....You wonder whether you are
not sinply a phantom in other people’s minds....You

ache with the need to convince yourself that you do

exist in the real world, that you're a part of all the

sound and angui sh, and you strike out with your fists,
you curse and you swear to mmke them recognise you.

And, alas, it is seldom successful.

In a culture of Antyodaya, the court nust rescue the
weakest by preenptive guidance w thout driving parties to
post facto litigation. In law as in nedicine, prevention is
better than cure, a rule jurisprudents have not sufficiently
devel oped, and so we accede to the request of counsel and
proceed to discuss the nornmative side of prison justice. C

Before we begin this chapter we mght as well set down
what the |earned Solicitor General stressed viz. that the
detailed guidelines set out in the separate opinion in
Batra's case (page 488 to 493) are the sane as are inmplicit
in the “judgnent of Desai J. speaking for the other Judges
and this position should be re-enphasised by this court here
so as to ‘avoid misconception. Desai "J. has stated

Justice Krishna “lyer has ~delivered an el aborate
judgrment which deals with inportant issues raised
before us at great length and with great care and
concern. W have given a separate opinion, not because
we differ wth him on fundanentals, but because we
thought it necessary to express our views on certain
aspects of the questions canvassed before us

Li kewi se, in the separate judgnment, a sinilar statenent
i s made:

| am aware that a splendid condensation of the
answers to the core questions has been presented by ny
| earned brother Desai, J and | endorse the concl usion

A close perusal shows that both the judgments in
Batra's case lay down the sane rule “and the elaborate
guidelines in t he first opi ni on are a necessary
proliferation of the | aw expounded in the second judgment in
the case. W hold, agreeing with both counsel, that the
detailed prescriptions in the separate opinion “in / suni
Batra (p. 488 to 493) is correct law and binds the pena
institutions in the country. W agree wi th these guidelines
and express ourselves to that effect since the core question
raised in the present case and the cardinal principles we
have accepted |l ead to the sane concl usions.

At the outset, we notice the wi despread preval ence of
legal illiteracy even anmong |awers about- the  rights of
prisoners. Access to law postul ates awareness of law and
activist awareness of legal rights
582
inthe condition for seeking court justice. So the first
need in the Juristic twilight is for the State to produce
and update a handbook on Prison Justice, lucid, legible for
the lay, accurate, conprehensive and, above all, practica
in meeting the felt necessities and daily problens of prison
life. The Indian Bar has, as part of its judicare tryst as a
special responsibility to assist the State in this behalf. A

useful handbook prepared by the Anmerican Civil Liberties
Union was handed upto wus by Dr. Chitale titled "The Rights
of Prisoners". Lawin the books and in the courts is of no

help unless it reaches the prisoner in under standable
| anguage and available form W, therefore, draw the
attention of the State to the need to get ready Prisoner’s
Handbook in the regional |anguage and nake them freely
available to the in nmates. To know the lawis the first step
to be free fromfear of unlaw

Prisoners are peculiarly and doubly handi capped. For
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one thing, nobst prisoners belong to the weaker segnent, in
poverty, literacy, social station and the |I|ike. Secondly,
the prison house is a walled-off wor | d whi ch is

i nconmuni cado for the human world, with the result that the
bonded inmates are invisible, their voices inaudible, their
injustices unheeded. So it is inperative, as inplicit in
Art. 21 that life or liberty shall not be kept in suspended
ani mation or congealed into aninal existence wthout the
freshing flow of air, procedure. 'The neaning of 'life’
given by Field J., approved in Kharak Singh’ and Maneka
Gandhi bears exception:

Sonething nore than mere aninmal existence. The

i nhibition against ‘its deprivation extended to al

those linbs and faculties by which Iife is enjoyed. The

provi sion equally ~prohibits the nmutilation of the body
by the anputation of anarm O leg, or the putting out
of an eye, or the destruction of any other organ of the
body 't hrough whi ch the soul communicates with the outer

wor | d

Ther'efore, -inside prisons are persons and their
per sonhood, if-crippled by |aw keepers turning | aw breakers,
shal | be forbidden by the Wit of this Court from such wong
doing. Fair procedure, in dealing with prisoners, therefor,
calls for another dinmensions of access to |awprovision
within easy reach, of “the law which |limts liberty to
persons who are prevented from noving out of prison gates.

A handbook neets the logistics of the lawin field. O
course, the prison staff also suffer fromthe pathol ogy of
m si nformati on or non-educati on about rights and limtations
and this ignoratia juris
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situation leads to insensitivity to human rights and a test
in the hand-book of prison law nmust be a mninum for

recruitnent. The peril to prison rights is from the
uni nstructed personnel, apart from the anticultural ethos
whi ch permeates. It behoves Covernment to insist on the

professional requirenment, for warders and wardens, of a
hearty famliarity with the basics of Prison Law

Ri ghts jurisprudence is inportant but ~becones an
abstraction in the absence of remedial jurisprudence. Lawis
not an omipotence in the sky but a loaded gun which, when
triggered by trained men wth ballistic skill, strikes the
offending bull’s eye. W have made it clear ' that no
prisoner can be personally subjected to deprivations not
necessitated by the fact of incarceration and the sentence
of court. Al other freedons belong to him to read and
wite, to exercise and recreation, to neditation and chant,
to creative conforts like protection fromextrenme cold and
heat, to freedomfrom indignities |ike conpulsory nudity,
forced sodony and other unbearable vulgarity, to novenent
within the prison canpus subject to requirenents of

di scipline and security, to the mnimal joys of | self-
expression, to acquire skills and techniques and all other
fundanmental rights tailored to the [imtations of
i mprisonment.

Chandrachud J, 1long ago, spelt out the position and we
affirmit:

"Convicts are not, by nere reason of the
convi ction, denuded of all the fundanental rights which
they otherw se possess. A conpul sion under the
authority of Jlaw, follow ng upon a conviction, to live
in a pri son-house entails by its own force the
deprivation of fundanmental freedons |ike the right to
nove freely throughout the territory of India 11 or the
right to ’'practise’ a profession. A man of profession
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woul d thus stand stripped of his right to hold
consul tations while serving out his sentence. But the
Constitution guarantees other freedons |ike the right
to acquire, hold and dispose of property for the
exerci se of which incarceration . can be no inpedinment.
Li kewi se, even a convict is entitled Gto the precious
ri ght guaranteed by Article 21 of the Constitution that

he shall not be deprived of his Ilife or persona
liberty except according to procedure established by
[ aw. "

We think it proper to suggest that in our country of
past col oni al subjection and consequent trepidation in life,
publicity officially is
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necessary for rights to be appreciated even by the
beneficiaries. Therefore, large notice boards displaying the
rights and responsibilities on prisoners may be hung up in
prom nent places” within the prison in the |Ianguage of the
people. W are dealing wth the mechanics of bringing the
l aw wi thi'n the wakeful ken of the affected persons.

Sec. 61 of the Prisons Act, ~sinplied inaginatively
| eads to the sane result. That section reads:

"Copi es of ~rules, under sections 59 and 60 so far

as they affect the  government of " prisons, shall be
exhi bited, both in English and in the Vernacular, in
sone place to which all persons enployed wthin a

pri son have access."

We think it right to hold that copies of the Prison
Manual shall be kept wthin ready reach of. prisoners.
Dar kness never does anyone any-good and light never any
har m

Perhaps, the nost inportant right of a prisoner is to
the integrity of his physical person and nental personality.
This Court in Batra' s case has referred to the internationa
wave of torture of prisoners found in an article entitled
"M nds Behind Bars’. That hei ghtens our anxiety to solve the
i ssue of prisoners’ protection

The problem of law, when it  is called upon'to defend
persons hidden by the law, is to evolve a positive culture
and hi gher consci ousness and preventive mechani sns,
sensitized strategi es and humani st agenci es which -will bring
healing balm to bleeding hearts. |Indeed, —counsel on -both
sides carefully endeavoured to help the Court to ~evolve
renmedi al processes and personnel within the framework of the
Prisons Act and the paranmeters of the Constitution

Inflictions may take many protean forms, apart from
physi cal assaults. Pushing the prisoner into a solitary
cell, denial of a necessary amenity, and, nore dreadfu
sonetines, transfer to a distant prison where visits or
society of friends or relations nay be snapped, allotnent of
degradi ng | abour, assigning himto a desperate or tough gang
and the i ke, may be punitive ineffect. Every such
affliction or abridgnent is an infraction of liberty or life
inits wider sense and cannot be sustained unless Art. 21 .is
satisfied. There nust be a corrective |legal procedure, fair

and reasonable and effective. Such infraction wll be
arbitrary, under Article 14, if it is dependent on ungui ded
di scretion, unreasonable, under Art. 19 i f it is

i rremedi abl e and unappeal able and unfair, under Art. 21 if
it violates natural justice. The string of guidelines in
Batra set out in the first judgnent, which we adopt,
provides for a hearing at sone stages, a review by a
superior, and early judicial consideration so that the
proceedi ngs may not
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hop from Caesar to Caesar. W direct strict conpliance with
those A norns and institutional provisions for that purpose.
Li kewi se, no personal harm whet her by way of

puni shrent or otherw se, shall be suffered by a prisoner
wi thout affording a preventive, or in special cases, post
facto remedy before a inpartial, conpetent, available
agency. R

The Court is always ready to correct injustice but it
is no practical proposition to drive every victimto nove
the court for a wit, knowing the actual hurdles and the
prison realities. True, technicalities and |legal niceties
are no inmpedinment to the court entertaining even an informa
conmuni cati on as a proceedi ng for habeas corpus if the basic
facts are found; still, the awe and di stance of courts, the
| egal ese and nystique, keep the institution unapproachabl e.
More realistic is to devise a nethod of taking the healing
law to the injured victim That systemis best where the
remedy wi Il rush'to the injury on the slightest sumons. So,
within the existing, dated |egislation, new neani ngs nust be
read. O ' course, new |egislation is the best solution, but
when | awmakers take for too long for social patience to
suffer, as in this very case of prison reform courts have
to make-do with interpretation and carve on wood and scul pt
on stone ready at ~hand-and not wait for far away nmarble
architecture. Counsel rivetted their attention on this
pragmatic engineering and jointly helped the court to
constitutionalise the Prisons Act prescriptions. By this
| egal energetics they desired the court to read into vintage
provi sions | egal renedies.

Primarily, the prison authority has the duty to given
effect to the court sentence. (See for e.g. SS. 15 and 16 of
the Prisoners Act, 1900). To give effect to the sentence
neans that it is illegal to exceed it-and so it follows that
a prison official who goes beyond nore inprisonnent or
deprivation of |oconotion and assaults or otherw se conpels
the doing of things not covered by the sentence acts in
violation of Art. 19. Punishnents of rigorous inprisonnment
oblige the inmates to do hard l'abour, not harsh l'abour and
so a, vindictive officer wvictimsing a prisoner by forcing
on him particularly harsh and degrading jobs, violates the
law s mandate. For exanple, a prisoner, if forced to carry
ni ght soil, my seek a habeas wit. 'Hard labour’ in s. 53
has to receive a humane neaning. A girl student or-a male
weakl ing sentenced to rigorous inprisonnent may not - be
forced to break stones for nine hours a day. The prisoner
cannot demand soft jobs but may reasonably be -assigned
congeni al jobs. Sense and synpathy are not enemi es of pena
asyl um
586
Section 27 (2) and (3) of the Prisons Act states:

27. The requisitings of this Act wth respect to the
separations of prisoners are as foll ows:

(1) XX XX

(2) in a prison where nale prisoners under the are of

twenty-one arc confined, neans shall be provided
for separating them altogether from the other
prisoners and for separating those of them who
have arrived at the age of puberty fromthose who
have not .

(3) unconvicted crimnal prisoners shall be kept apart

fromconvicted crimnal prisoners; and

The materials we have referred to earlier indicate
slurring over this rule and its violation nust be visited
with judicial correction and punishnent of the jail staff.
Sex excesses and exploitative | abour are the vices
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adol escents are subjected to by adults. The young innates
nust be separated and freed fromexploitation by adults. If
Kuldip Nayar is right this rule is in cold storage. It is
i nhuman and unreasonable to throw young boys to the sex-
starved adult prisoners or to run nenial jobs for the
affluent or tough prisoners. Art. 19 then intervenes and
shi el ds.

Section 29 and connected rules relating to solitary
confinenent have been covered by Batra's case. But Prem
Chand, in this very case, has been sent to a 'solitary’ or

"puni shment’ cell without heeding the rule in Batra's
regardi ng i mpost of punitive solitary confinement. W cannot
agree that the cell is not ’'solitary’ and wonder what

sadistic delight is derived by the warders and wardens by
SUCH cruelty. Any harsh isolation from society by Iong,
[ onely, cellular detention-is penal and so nust be inflicted
only consistently with fair procedure. The | earned Solicitor
General mentioned that sonme prisoners, for their own safety,
may desire segregation. In such cases, witten consent and
i medi ate report to higher authority are the least, if abuse
is to be tabooed.

Visit to prisoners by family and friends are a sol ace
in insulation; and only a dehumanised system can derive
vi carious delight in depriving prison inmates of this humane
anenity. Subject, /of course, to search and discipline and
other security criteria, the right to society of fell ow nen,
parents and other faml|ly nenbers cannot be denied in the
[ight of Art. 19 and its sweep. Mreover the whole
habi litative purpose of sentencing is to soften, not to
harden, and this w | be prono-
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ted by nore such neetings. A sullen, forlorn prisoner is a
danger ous crimnal in the naking and the prison is the
factory! Sheldon Krantz rightly remarks:
In 1973, the National -~ Advisory Comm ssion argued

that prisoners should have a "right" to visitation
Task Force Report, Corrections (1973) at 66. It also
argued that ' correctional officials should not nerely
tolerate visiting but should encourage it, particularly
by famlies. Al though the Commission recognised that
regul ati ons were necessary to . contend wth space
problems and w th security concerns, it proposed-that
priority be given to naking visiting areas pl easant and
unobtrusive. It also urged that corrections officials
shoul d not eavesdrop on conversations or otherw se
interfere with the participants’ privacy. Thus,
although there may be current Ilimtations on the
possi ble use of the Constitution on visitation by
famly and friends, public policy should dictate
substantial inmprovenents in this area, in any event.

W see no reason why the right to be visited under
reasonabl e restrictions, shoul d not claim ‘current
constitutional status. W hold, t subject to considerations
of security and discipline, that liberal visits by famly
nmenbers, close friends and legitimate callers, are part of
the r prisoners’ kit of rights and shall be respected.

Parol e, again, is a subject which is as yet
unsatisfactory and arbitrary but we are not called upon to
explore that constitutional area and defer it. Likewise, to
fetter prisoners iniron is an inhumanity unjustified save
where safe custody is otherwi se inmpossible. The routine
resort to handcuffs and irons bespeaks a barbarity hostile
to our goal of hunman dignity and social justice. And yet
this wunconstitutionally is heartlessly popular in many
penitentiaries so much so a penitent |aw nust proscribe its
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use in any but the gravest situation.

These rights and safeguards need a machinery. The far
internal invigilation and independent oversight cannot be
over enphasi sed. Prisoners’ rights and prison wongs are a
chall enge to renedial creativity.

Krantz, in his book, (supra) notes:

To respond to the need for effective grievance
procedures will probably require both the ceation of

i nternal pro-
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granms (formal conpl ai nt  procedures) and programns

i nvol vi ng "out si ders” (onmbudsnen, citizens

i nvestigative comm ttees, nediators, etc).

So, apart fromjudicial reviewfor prisoners’ rights
and conditions of confinenment, we have to fabricate instant
adnmi ni strative grievance procedures.

Indeed, a new chapter of offences carrying severe
puni shments when  prison officials becone delinquents is an
urgent item on the agenda of prison reform and | odgi ng of
conpl ai nt's of such offences together with investigation and
trial by independent agencies must also find a place in such
a schemre. W are dealing with a norbid world where sun and
light are banished and crime has neurotic dinmensions.
Speci al situations need special solutions.

We reach the nost critical phase of counsel’s
submi ssions viz., the legal fabricationand engineering of a
renmedi al machinery within the fearless reach of the weakest
of victims and worked wi th independence, accessibility and
power to review and punish. Prison power, absent judicia
wat ch tower, nmay tend towards torture

The Prisons Act — and Rul es need revision if a
constitutionally and culturally congruous code is to be
fashi oned. The nodel jail manual, we are unhappy to say and
concur in this view with the learned Solicitor General, is
far from a nodel and is, perhaps, a product of prison
officials insufficiently instructed in the inperatives of
the Constitution and unawakened to the new hues /of human
rights. W accept, for the nonce, the suggestion of the
Solicitor Ceneral that within the existing statutory
framework the requirenents of constitutionalismnay be read.
He heavily relies on the need for a judicial agency whose
presence, direct or by delegate, within the prison walls
will deal wth grievances. For this purpose, he relies on
the Board of Visitors, their powers and duties, as a
functional substitute for a Prison onbudsman. A
controllerate is the desideratum for in situ reception and
redressal or grievances.

After all, the daily happenings, when they hurt
harshly, have to be arrested forthwith, especially when it
is the prison guards and the head warders who brush with the
prison inmates. Their behaviour often causes friction and
fear but when their doings are inpeached, the institutiona
def ence mechanism tends to protect themfromtop to bottom
So nmuch so, injustice escapes punishment.

In this context it is apt to quote David Rudovsky:
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The present systemputs absolute discretion and
day-to-day power over every aspect of a prisoner’s life
intheir hands. It is this part of prison |ife which

causes the deepest resentnent anong prisoners for, to a

| arge extent, the manner in which an inmate is treated

by the guards determ nes the severity of conditions he
will have to endure. It is a double irony that the
lower the |level of authority in prison (fromwarden on
down to guard) the greater tho discretion that is
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vested in the prison official and the less willing the
courts are to review their decisions. 'Thus, whether it
be a request for nedical treatnent, the right to go to
the yard of prison library, or the potentially nore
serious matter of prison discipline and punishnent, the
guard of the block holds ultinmate power over the
prisoner. Conplete discretion in the context of prison
life where no remedies exist to correct it, can be
cat astrophi c, Judge Sobel of f has put it bluntly:

In fact, prison guards nay be nore vulnerable to
the corrupting influence of wunchecked authority than
nost people. It is well known that prisons are operated
on mninum budgets and that poor salaries and working
conditions make it difficult to attract high-calibre
personnel. Moreover, the "training" of the officers in
dealing with obstreperous prisoners is but a euphem sm
in nost states. George A. Ellis quotes a prisoner’s
letter:

You cannot rehabilitate a man through brutality
and ‘disrespect...If you treat a nman |ike an aninal,
then you rmust expect himto act |like one. For every
action, there is a reaction...And in order for an
inmate, to act |like a human being you rmust trust him as
such.. You can't spit in his face and expect himto
sm | e and-say thank you.

The institution and conposition of the Board of
Visitors cones in handy and has statutory - sanction. The
visitatiorial power 'is wide the panel of visitors includes
judicial officers and such situation can be pressed into
service legally to fulfil the constitutional needs. Para 47
read with para 53-A sets out the structure of the Board Para
47(b) to (d) includes District & Sessions Judges, District
Magi strates and Sub- Di vi si onal Magi strates anong t he
menbers. The functions of visitors are  enunerated in para
53, and 53-B and they include (a)
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i nspect the barracks, cells, wards workshed and other
buildings of the jail generally and the cooked food; (b)
ascertain whether considerations of health, cleanliness, and
security are. attended to, whether proper managenent and
discipline are maintained in every respect, and whether any
prisoner is illegally detained, or is detained for an undue
length of tine, while awaiting trial; (c) examne jai
registers and records; (d) hear, attend to al
representations and petitions nade, by or on behalf of
prisoners; and (e) direct, if deemed advisable, that any
such representation or petitions be forwarded to Government.
In the sensitive area of prison justice, ‘the judicia
nmenbers have special responsibilities and they nust act as
whol Iy i ndependent overseers and not as cerenoni a
panel i sts. The judges are guardians of prisoners’ rights
because they have a duty to secure the execution of the
sentences w thout excesses and to sustain the persona
liberties of prisoners wthout violence on or violation of
the inmates’ personality. Mreover, when a wong is done
inside jail the judicial visitor is virtually a peripatetic
tribunal and sentinel, at once intranural and extra-nural, -
observer, receiver and adjudi cator of grievance.

VWhat then. are prisoner Prem Chands’ rights, in the
specific set t ng of this case, where the conplaint is that
ajail warder, for pernicious purposes, inflicted physica
torture ?

The Punjab Prison Manual clearly |ays down the duties
of District Magistrates with reference to Central Jails
Para 41 (1) and (3) read thus:
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41. (1) 1t shall be the duty of the Magistrate of
the district fromtine to tinme to visit and inspect
jails situate within the limts of his district and to
satisfy hinmself that the provisions of the Prisons Act,

1894, and of all rules, regulations, directions and
orders nmade or issued thereunder applicable to such
jail, are duly observed and enforced.

XX XX XX

(3) A record of the result of each wvisit and
i nspection made, shall be entered in a register to be
mai nt ai ned by the Superintendent for the purpose.

Para 42 is al so rel evant:

42. In the absence of the Magistrate of the
district from headquarters, or in the event of that
officer being at any tinme unable fromany cause to
visit the jail in the manner in these rules prescribed
in that behal f, he shall depute a Magistrate
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subordinate to- himwho is available for the duty, to
visit and Ainspect thejail on his behalf. Any officer
so deputed may, subject to the control of the
Magi strate of the district. exercise all or any of the
powers by the Prisons Act, 1894, or these rules,
conferred upon the Magistrate of the district.

Par agraph 44 clothes the District Magistrate with powers and

nakes his orders liable to be obeyed.

44. (1) The orders passed under sub-section (2) of
section | of the Prisons Act, 1894, should, except in
enmergent cases  in which imediate action is, in the
opi ni on of such Magistrate  necessary, be so expressed
that the Superintendent nmay have tine to refer (if he
thi nks necessary) to the Inspector-General before
taking action thereon.

(2) Al orders issued by the  Mgistrate of the
district shall, if expressed in terms requiring
i medi ate conpliance, be forthwi th obeyed and a report
made, as prescribed in the(said sub-section, to the
| nspector-Ceneral. D
We understand these provision to cover the ground of

recepti on of grievance from prisoners and i ssuance of orders
thereon after prompt enquiry. The District Mgistrate nust
remenber that in this capacity he is a judicial officer and
not an executive head and rnust function as such
i ndependently of the prison executive. To nmke prisoners’
rights in correctional institutions viable, we  direct the
District Magistrate concerned to inspect the jails in his
district once every week receive conplaints fromindividua
prisoners and enquire into themimediately. |If he is too
preoccupied with urgent work, para graph 42 enables himto
depute a mmgistrate subordinate to himto visit and i nspect

the jail. Wat is inportant is that he should “neet the
prisoners separately if they have grievances. The presence
of warders or officials wll be inhibitive and nust be
avoi ded. He must ensure that, his enquiry is confidentia
al t hough subject to natural justice and does not lead to

reprisals by jail officials. The rule speaks of the record
of the result of each visit and inspection. This enmpowers
himto enquire and pass orders. Al orders issued by him
shall be imrediately conplied with since obedience is
obligated by para 44(2). |In the event of non-conpliance he
shoul d i medi ately inform Governnent about such di sobedi ence
and advise the prisoner to forward his conplaint to the Hi gh
Court under Art. 226 together with a copy of his own report
to help the H gh Court exercise its habeas corpus power.
Indeed, it wll be practical, as suggested by the |earned
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Solicitor General, if the District Mugistrate keeps a
gri evance box in each
592

ward to which free access shall be afforded to every inmate.
It should be kept |ocked and sealed by him and on his
periodical visit, he alone, or his surrogate, should open
the box, find out the grievances, investigate their nerits
and take renedial action, it justified.

Chapter V of the Manual deals with visitors who arc an
i mportant conponent of jail rmanagenent. Para 47 specially
mentions District & Sessions Judges, District Magistrates,
Sub- Di vi si onal Magi strates and Superintendent of Police as
nmenbers of the Board of Visitors. In fact, Sessions Judges
arc required to visit the jails periodically-the D strict
Magi strates and Sub Divisional WMgistrates and nagistrates
subordinate to themand others appointed by them in this
behal f are to visit jails in their jurisdiction once a week
under the existing Rule. We direct, in inplenentation of the
constitutional” obligation we have already discussed at
I ength to safeguard prisoners’ fundanmental rights, that the
Sessi ons Judges and Di'strict Magi st rat es or ot her
subor di nates nominated by themshall visit jails once a week
intheir visitorial functions.

Para 49 has = strategic significance and may be
repr oduced:

49. (1) Any official visitor may examine all or
any of the books, papers and records of any departnent
of, and may interview any prisoner confined in the
jail.

(2) It shall be the duty of every official visitor
to satisfy hinself that the provisions of the Prisons
Act, 1894, and of the rules, regulations, orders and
directions nade or issued J thereunder, are duly
observed, and to hear and bring to notice any conpl ai nt
or representati on made to _him by any prisoner
We understand this provision to nmean that the Sessions

Judge, District Magistrate or ‘their nomnees shall hear
conplaints, exanmine all docunents, take evidence, interview
prisoners and check to see if there is devi ance,
di sobedi ence, delinquency or the [Iike which-infringes upon
the rights of prisoners. They have a duty "to hear and bring
to notice any conplaint or representati on nade to him by any
prisoner". Nothing clearer is needed to enpower  these
judicial officers to investigate and adjudi cate _upon
grievances. W direct the Sessions Judges concerned, under
his lock and seal, to keep a requisite nunmber of grievance
boxes in the prison and give necessary directions to The
Superintendent to see that free access is afforded to put in
conplaints of encroachments, injuries or torture by any
prisoner, where he needs renedial action. Such boxes shal
hot be tanpered with by any one
593
and shall be opened only under the authority of the Sessions
Judge. W need hardly enphasise the utnost vigilance -and
authority that the Sessions Judge nmust sensitively exercise
in this situation since prisoner’s personal |iberty depends,
in this wundetectable canpus upon his awareness, activism
adj udi cation and enforcenent. Constitutional rights shal
not be emascul ated by the insouciance of judicial officers.
The prison authorities shall not, in any nanner
obstruct or noncooperate with reception or enquiry into the
conpl aints otherw se, pronpt punitive action nust followthe
Hi gh Court or the Suprenme Court rnust be apprised of the
gri evance so that habeas corpus may issue after due hearing.
Para 53 is inportant in this context and we reproduce it
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bel ow:

53. Al visitors shall be afforded every facility
for observing the state of the jail, and the managenent
thereof, and shall be allowed access under proper

regul ations, to all parts of the jail and to every
pri soner confined therein

Every visitor should have the power to call for
and inspects any book or other record in the jai
unl ess the Superintendent, for reasons to be recorded
in witing, declines on the ground that its production
is undesirable. Simlarly, every visitor should have
the right to see any prisoner and to put any questions
to him out of the hearing of any jail officer. E There
should be one visitor’'s book for both classes of
visitors, their remarks should in both cases be
forwarded to the I nspector General who shoul d pass such
orders as he thinks necessary, and a copy of the
| nspector-General’s order should be sent to the visitor

concer ned.
Paras 53-B° and 53-D are not only supplenentary but
procedurally vital, being protective provisions from the

stand- poi nt of prisoners. W except them here for double
enphasi s al though adverted to earlier

53-B. Al ~visitors, official and non-official, at

every visit, shall-

(a) i nspect the barracks, cells, wards, workshed
and ot her buildings of the jail generally and
cooked food;

(b) ascertain whether considerations of health,
cleanliness, and -security are attended to,
whet her proper - nanagenent and discipline are
mai ntai ned in every respect, and whet her any

prisoner is illegally detrained,
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O is detained for an undue |length of tinme,
while awaiting trial

(c) examine jail registers and records;

(d) hear, attend to all representations and
petitions nade, by or on behalf of prisoners;
and

(e) direct, if deened advisable, that any such
representations or petitions be forwarded to
Gover nnent .

53-D. No prisoner shall be punished for -any
statement nade by him to a visitor unless an enquiry
made by a Magistrate results in a finding that it is
fal se.

W hope-indeed, we direct-the judicial and other officia
visitors to live upto the expectations of these two rules

and strictly inplement their mandate. Para 54 is also part
of this package of visitatorial provisions with invigilatory
rel evance. We expect conpliance with these provisions and if
the situation demands it, report to the H gh Court for
action in the case of any violation of any fundanental right
of a prisoner.

The long journey through jail law territory proves that
a big void exists in |legal renmedies for prisoner injustices
and so constitutional nandates can become |iving compani ons
of bani shed humans only if non-traditional procedures, duly
oriented personnel and realistic reliefs neet the functiona
chal | enge. Broadly speaki ng, habeas corpus powers and
adm ni strative nmeasures are the pillars of prisoners’
rights. The forner is invaluable and inviolable, but for an
illiterate, tinmorous, indigent inmate comunity judicia
renmedies remain frozen. Even so, this constitutional power
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nust discard formalities, dispense with full particulars and
demand of the detainer all facts to decide if humane and
fair treatment prevails, constitutionally sufficient and
conporting with the mnimum international standards for
treatment of prisoners. Publicity within the prison
community of court rulings in this area will go a | ong way
to restore the norale of inmates and, hopefully, of the
warders. So we direct the Delhi Adnministration to reach, in
Hindi, the essentials of this ruling to the ken of the jai
peopl e.

The stress that we lay is on the need of the Court to
be dynamic and diversified in neeting out remedies to
prisoners. Not nerely the contenpt power but also the power
to create ad hoc, and use the services of, officers of

justice must be brought into play. |In this very case, Dr.
Chitale, as anmi cus~ curiae, was so aut horised, with
satisfactory results. Anmer i can juristic t hought has
consi dered simlar action: by courts using
595
Masters-Primarily factfinders for the court;
Receivers-Prinmarily hold,  manage, or liquidate
property;
" Speci al " Mast ers-responsi bl e f or mul tiple

functions such as fashioning a plan and assisting in
its inplenmentation;

Moni t or s-responsi bl e for observi ng t he
i mpl enentati on process and reporting to-the court; and
Orbudsmen- responsi bl e for heari ng i nmat e

conpl aints and  grievances, ~ conducting investigations
and nmaki ng recommendati ons to the court.

Courts which have utilised sone of these specia
officers including; Hamlton v Schiro, 388 F. Supp
1016 (E.D.La. 1970); and, Jackson v. Hendrick 321 A 2d
603 (Pa. 1974) (Special Masters); Wayne County Bd. O
Commirs., GCiv. Action 173271 (Cr. CG. O Wayne City.,
Ni ch., 1972) (Mnitor); and, Nborales v. Turnman, 364 F
Suppl. 166 E.D. Tex 1973) (onbudsnen).

The use of special judicial officers, |ike the use
of the contenpt power, hol ds considerabl e pronise for
assisting courts in enforcing  judicial orders.
Hopefully, their wuse will be expanded and refined over
time.

These neasures are needed since the condition is escalating.
The situation in Tihar Jail is a reflection of crine

expl osion, judicial slownotion and mechanical police action
coupled with wunscientific negativity and expensive futility
of the Prison Adm nistration. The Superintendent wails in
court that the conditions are al nbst unmanageabl e:
(i) Huge overcrowding in the jail. ~Nornal
popul ation of the jail renmains between 2300-
2500 agai nst 1273 sanctioned acconmodati on
(ii) No acconmpdation for proper classification
for undertrials, females, habituals, casuals,
juveniles, political prisoners etc. etc.
(iii) Untrained staff of the Assistant
Superi ntendents. Assistant Superi nt endent s
are posted fromother various departnments of
Del hi  Adm. viz. Sales Tax, Enmploynent,
Revenue, Civil Supplies etc., etc.
(iv) Untrained nostly the warders guard and their
bei ng non-transferable.
596
(v) A long distance fromthe courts of the jai
and production of a | ar ge nunber of
undertrial prisoners roughly between 250-300
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daily and their receiving back into the jai
in the evening.

(vi) The population of the jail having a |arge
nunber of drugs addicts, habitual pickpockets
havi ng regul ar gangs outside to |ookafter
their interests legal and illegal both from
out si de.

Qher jails may conmpete with Tihar to bear the palmin
bad treatment and so the problemis pan-Indian. That is why
we have been persuaded by the learned Solicitor General to
adventure into this undiscovered territory. The Indian Bar

and may be, the Bar Council of India and the academc
conmunity, must aid the court and country in this operation
Prison Justice. In a denbcracy, a wong to sone one is a

wong to every one and an unpuni shed crim nal makes society
vicariously guilty. ~This larger perspective validates our
deci si onal range.

Before we crystalise the directions we issue one
par amount ~ t hought nust be expressed. The goal of
i mprisonment is not only punitive but restorative, to make
an of fender a non-offender. In Batra's case this desideratum
was stated and it is our constitutional law, now inplicit in
Art. 19 itself. Rehabilitation is a prized purpose of prison
"hospitalization’. A crimnal nust be cured and cruelty is
not curative even as poking a bl eeding wound i s not healing.
Social justice and social defence-the sanction behind prison
deprivation-ask for enlightened habilitative procedures. A
| earned witer has said:

The only way that we w1l ever have prisons that
operate wth a substantial degree of justice and
fairness is when all concerned with that prison-staff

and prisoners alike-share in a neaningful  way the
deci si on- maki ng process, share the nmaking of rule and

their enforcement. This should not nmean three
"snitches" appointed by the warden to be an "innmate
advi sory commttee". However, if we are to instill in
people a respect for the denocratic process, which is
now the free world attenpts to live, we are not
achieving that by forcing people to live- in the nost

etalitarian institution that we -have in our society.
Thus, ways must be devel oped to involve prisoners in
the process of making decision that affect every aspect
of their life in the prison
The Standard M nimum Rul es, put out by United Nations
agenci es also accent on socialisation of prisoners and
soci al defense:
597
57. Inmprisonnent and other measures which result
in cutting off an offender fromthe outside world are
afflictive by the very fact of taking fromthe person
the right of self-determination by depriving himof his
liberty. Therefore the prison system shall not except
as incidental to justifiable segregation or the
mai nt enance of discipline, aggravate the suffering
i nherent in such a situation
58. The purpose of justification of a sentence of
i mprisonnent or a simlar measure deprivative of
liberty is ultimtely to protect society against crine.
This end can only be achieved if the period of
i mprisonnment is used to ensure, so far as possible,
that upon his return to society the offender is not
only willing but able to lead a |aw abiding and self
supporting life.
59. To this end, the institution should utilize
all the renedial, educational, noral, spiritual and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 32 of 37

other forces and forns of assistance which are

appropriate and available, and should seek to apply

them according to the individual treatnment needs of the
pri soners.

Prison-processed rehabilitation has been singularly
unsuccessful in the West and the recidivismrate in our
country also bears simlar testinony: To get tough, to
create nore tension, to inflict, nore cruel E, punishment,
is to pronote nore stress, nore crimnality, nore desperate
beast!li ness and is self-defeating though soothing to
sadi sts. Hallock, a professor at the University of Wsconsin
says:

The stresses that lead to nental illness are often
the same stresses that lead to crine. Mental illness
always has a nmladaptive quality, and crimnality
usual Iy has a mal adaptive quality.

The final panacea for prison injustice is, therefore,
nore dynanmic, far nore positive, strategies by going back to
man, the inner nan The ward-warden relationship needs
holistic repair if prisons are, in Gndhian terns, to becone
hospital s, if —penology, as nodern crimnologists claim is
to turn therapeutic. The hope of society frominvestnent in
the penitentiary actualises only when the inner nan within
each man, doing the penance of prison life, transforms his
outer val ues and harnoni ses the environnental realities with
the infinite potential of his inprisoned being. Meditative
experiments, followup researches and welconme results in
many countries lend optimsmto
598
techni ques of broadeni ng awareness, deepening consci ousness
and qui etening the psychic being.

It is of senminal inportance to note that the Tami | Nadu
Prison Reforms Conmission (1978-79) ~headed by a retired
Chief Justice of the High Court ~of Patha, working with a
team of experts. has referred with approval to successfu
experinments in Transcendental Meditation in the  Mdura
Central Prison:

Success has been clainmed for this programme. It is
re ported that there is "reduction of anxiety and fear
synpt ons, greater flexibility in deal i ng with
frustration, increased desire to care for others, and
ability to interact in group situations viz. rationa
rather than purely aggressive neans. Sone in  nates
reported spontaneous reduction in clandestine use  of
al cohol and ganja; and even cigarette snmoking was | ess.
Prison authorities informed wus that they noticed
personality changes in sonme of these prisoners, and
that they now had the cal mand pl easant exchanges wth
these inmates. Their behaviour towards others -in the
prison and relationship with prison authorities also
changed considerably". There is a proposal “to extend
this treatment to short term prisoners also. This
treatment may also be tried in other prisons. where
facilities exist. A copy of the report of the Director
of the Madurai Institute of Social Work is in Appendi x
Xl
The time for prison reform has conme when |ndian

nmet hodol ogy on these lines is given a chance. W do no nore
than indicate the sign post to Freedom From Crine and
Freedom Behind Bars as a burgeoning branch of therapeutic
jurisprudence. Al this gains neaning where we recognise
that mainstream ng prisoners into comunity life as willing
nmenbers of a lawabiding society is the target. Rule 61 of
the Standard M ninum Rul es stresses this factor:

61. The treatnment of prisoners should enphasize




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 33 of 37

not their exclusion from the comunity, but their
continuing part in it. Comunity agencies should
therefore, be enlisted wherever possible to assist the
staff of the institution in the task of socia
rehabilitation of the prisoners. There should be in
connection wth every institution soci al workers
charged with the duty of mmintaining and i nproving al
desirable relations of a prisoner with his famly and
wi th val uabl e socia
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agencies. Steps should be taken to safeguard, to the
m ni mum ext ent conpatible wth the law and the
sentence, the rights relating to civil interests,
social security rights and other social benefits of
pri soners.

It follows that soci al resources, helpful to humane

treatnent and rmminstream ng, should be ploughed in, senior
| aw students screened by the Dean of reputed Law School s may
usefully be deputed to interview prisoners, subject to
security ‘and discipline. The grievances so gathered can be
fed back —intothe procedural mechanism viz. the District
Magi strate or Sessions Judge. The Delhi Law School, we
i ndi cate, should be allowed to send sel ected students under
the | eadership of a teacher not only for their own clinica
education but as prisoner-grievance-gathering agency. QO her
service organisation, wth good credentials, should be
encour aged, after | due checking for security, to play a role
in the sane direction. The Prisons ~Act does  provide for
rul e-maki ng and i ssuance of instructions which can take care
of this suggestion.

Orega

The onega of our judgnent nust take the shape of clear
directives to the State and prison staff by epitom sing the
I engt hy di scussion. To clinch the issue and to spell out the
precise directions is the next step.

1. W hold that Prem Chand, the prisoner, has been
tortured illegally and the Superintendent cannot absolve
hinself from responsibility even. though he nmay not be
directly a party. Lack of vigilance is limted guilt. W do
not fix the primary guilt because a crininal case is pending
or in the offing. The State shall take action against the
i nvestigating police for the apparently col | usi ve
dil atoriness and deviousness we have earlier indicated:
Policing the police is becomng a new onbudsnanic task of
the rule of law. G

2. W direct the Superintendent to ‘ensure that no
cor poral punishnent or personal violence on Prem Chand shal
be inflicted. No irons shall be forced on the person of Prem
Chand in vindictive spirit. In those rare cases of
"dangerousness’ the rule of hearing and reasons set out by
this Court in Batra's case and el aborated earlier-shall be
conplied with.
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3. Lawyers nom nated by the District Magistrate
Sessions Judge, Hi gh Court and the Suprenme Court wll be
given all facilities for i nter Vi ews, visits and
confidential comunication with prisoners subj ect to
di scipline and security considerations. This has roots in
the visitatorial and supervisory judicial role. The | awers
so designated shall be bound to nmake periodical visits and
record and report to the concerned court results which have
rel evance to | egal grievances.

4. Wthin the next three nonths, Gievance Deposit
Boxes shall be mmintained by or under the orders of the
District Magistrate and the Sessions Judge which will be
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opened as frequently as is deemd fit and suitable action
taken on conplaints nade. Access to such boxes shall be
accorded to all prisoners.

5. District Magistrates and Sessions Judges shall
personal ly or through surrogates, visit prisons in their
jurisdiction and afford ef fective opportunities for

ventilating |egal gri evances, shall nmake expedi tious
enquiries there into and take suitable renedial action. In
appropriate cases reports shall be made to the High Court
for the latter to initiate, if found necessary, habeas
action.

It is significant to note the Tam | Nadu Prison Reforns
Comm ssion’ s observati ons:

38.16. Gievance Procedure :-This is a very

i mportant right of a prisoner which does not appear to

have been properly considered. The rules regulating the

appoi ntnent and duties of- non-official visitors and
official visitors to the prisons have been in force for
along time and their primary functions is "to visit
all ‘parts of the jail and to see all prisoners and to
hear-and —enquire into any conplaint that any prisoner
hear make". In practice, these rules have not been very
effective in providing a forumfor the prisoners to
redress their -grievances. There are a few non-officia
visitors who /'take up their duties conscientiously and
listen to the grievances of the prisoners. But nopbst of
themtake this appointnment solely as “FI a post of
honour and are sonmewhat reluctant to record hl the
visitors' book  any grievance of a prisoner which n ght
cause enbarrassnent. to the prison staff. The judicia
officers, viz.,
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the Sessions Judge and the Magi strates who are al so ex-

officio visitors do not - discharge their duties

ef fectively.

We insist that the judicial officers referred to by us
shall carry out their duties and responsibilities and serve
as an effective grievance Mechani sm

6. No solitary or punitive cell, no hard- |abour or
di etary change as painful additive, no other punishment or
denial of privileges and anenities, no transfer to other
prisons with penal consequences, shall be —inmposed w thout
judicial appraisal of the Sessions Judge and where such
intimation, on account of enmergency, is difficult, such
information shall be given within two days of the action.
Concl usi on

Vhat we have stated and directed constitute the
mandatory part of the judgnent and shall be conplied with by
the State. But inplicit in the discussion and conclusions
are certain directives for which we do not fix any specific
time limt except to indicate the wurgency “of their
i mpl enentati on. We may spell out four such quasi-mandates.

1. The State shall take early steps to prepare in
Hindi, a Prisoner’s Handbook and circulate copies to bring
| egal awareness hone to the k inmates. Periodical jai
bulletins stating how inprovenents and habilitative
progranmmes are brought into the prison may create a fell ow
ship which WIIl ease tensions. A prisoners’ wall paper
which will freely ventilate grievances wll also reduce
stress. All these are inplenentary of s. 61 of the Prisons
Act .

2. The Slate shall take steps to keep up to the
Standard M ninum Rul es for Tr eat nent of Prisoners
reconmrended by the United Nations, especially those relating
to work and wages, treatment with dignity conmunity contact
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and correctional strategies. In this latter aspect, the
observations we have nmmde of holistic developrment of
personality shall be kept in view

3. The Prisons Act needs rehabilitation and the Prison
Manual total overhaul, even the Model Manual being out of
focus with healing goals. A correctional-cum orientation
course is necessitous for the prison staff inculcating the
constitutional values, therapeutic approaches and tension-
free managenent.
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4. The prisoners’ rights shall be protected by the
court by its wit jurisdiction plus contenpt power. To make
this jurisdiction viable, free legal services to the
prisoner progranmes shall be pronoted by professiona
organi sations recognised by the Court such as for e.g. Free
Legal Aid (Supreme Court)  Society. The District Bar shall
we re-commend, keep a cell for prisoner relief

In‘this connection, it is heartening to note that the
Del hi University, Faculty of Law, has a schene of free |l ega
assi stance even to prisoners.

The Declaration on the Protection of Al Persons from
Torture and other cruel, |nhuman or Degrading Treatment or
Puni shment adopted by U N GCeneral Assenbly (Resolution
3452 of 9 Decenber ~ 1975) has rel evance to our decision. In
particul ar -

Article 8.-Any person who all eges that he has been
subjected to torture or other ~cruel, inhuman or
degradi ng treatnment or puni shnent by or at the
instigation of « a public official shall have the right
to conplain to, and to have his case inpartially
exam ned by, the conpetent authorities of the State
concer ned.

Article 9.-Werever there is reasonable ground to
believe that an act of torture as defined in article
has been comitted, the _conpetent authorities of the
State concerned shall promptly proceed to an inpartia
i nvestigation even if there has been no fornmal
conpl ai nt.

Dr. Chitale has handed up to us an American C vil Liberties
Uni on Hand-book on the Rights of Prisoners. It rightly sets
the sights of prison justice thus :

As an institution, our penal and “correctional"”
system is an abject failure. The conditions in
America's jails and prisons virtually ensure
psychol ogi cal inpairnment and physical deterioration for
t housands of men and wonen each year. Reformation and

rehabilitation is t he rhetoric; systematic
dehumani zation is the reality. Public attention is
directed
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only sporadically toward the subhuman conditions that
prevail in these institutions, and usually only because the
pri soners thensel ves have risked many nore years in
confi nenent, and in some cases even their lives, to
dramatize their situation by protest.
The 'central evil’ of prison life, according to this
handbook, is "the wunreviewed administrative discretion

granted to the poorly trained personnel who deal directly
with prisoners. Moreover, even those rights which are now
guaranteed by the courts are often illusory for nany
prisoners. Inplementation and enforcement of these rights
rest primarily in the hands of prison officials. Litigation
is costly and tine- consuming, and few |awers have
vol unteered their service in this area. Thus even those
m nimal rights which appear on paper are often in reality
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denied. " W conclude wth the hope that the State, though
preoccupied with nany pressing problenms, will discharge its
constitutional obl i gation to t he i nvi sible nortal s

incarcerated by it and legislatively and admnistratively

re-make a Prison Code adhering to the high values of the

Preanbl e. Over a hundred years ago (1870)-

.. sone Anerican prison adm nistrators
assenbled to discuss their common probl ens and founded
what is now the American Correctional Association. At
the very first neeting, these renarkable nen set down a
justly fanmous ' Statenment of Twenty-two Principles.”

Among the twenty-two were these:

"Reformation, not vindictive suffering, should be
the purpose of the penal treatnent of prisoners. The
prisoner should be nade to realize that his destiny is
in his own hands:

Prison discipline should be such as to gain the
wi T of the prisoner and conserve his self-respect:

The ~aim -~ of the prison should be to nmake
i ndustrious free nen rather than orderly and obedi ent
pri soners:

This quote from the wel I'- known  wor k "The Crime of

Puni shment" extracted by George Ellis in his book "Inside

Fol som Pri son: Trans-
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cendental nediation and TMSidhi Progranf is notable as a
practicable project which wll reduce -the nunber of

prisoners by raising the nature of prisoners.

In the package of beni gn changes needed in our prisons
with a viewto reduce tensions and raise the pace of
rehabilitation, we have referred to acclinmatization of the
conmunity life and elimnation of sex vice vis a vis
pri soner we have also referred to the unscientific mxing up
in practice of under-trials, young offenders and |ong-term
convicts. This point deserves serious attention. A recent
book "Rape in Prison" states :

"One of the nbst horrendous aspects of  a jai
sentence is the fact that not only are the young housed
with the older offenders, but. those awaiting tria
share the same quarters as convicted inmates. The
latter individuals have little to lose in seeking
sexual gratification through assault, for they have to
serve their tinme any way .. As matters now stand, sex
i s unquestionable the npbst pertinent issue to the
inmates’ life behind bars. . . There is a great need to
utilize the furlough system in corrections. Men with
record showi ng good behaviour should be released for
week ends at home with their Famlies and rel atives.
Farewel|l to this case is not final so far as the jailor

and the police investigator are concerned. The former will
stand his trial and shall receive justice. W say no nore
here. The investigator invites our displeasure and the
Assi stant Public Prosecutor, whom he consulted, makes us
unhappy since we have had a perusal of the case diary. The
crime alleged is sinple, the material relied on is short and
yet, despite repeated observations from the Bench the
i nvestigator has delayed dawdily the conpletion of the
col l ection of evidence and the laying of the charge-sheet.
The prisoner who is the victim has been repeatedly
guesti oned under di fferent surroundi ngs and divergent
statements are recorded. W do not wish to state what we
consi der to be the obvious inference, but we are taken aback
when the Assistant Public Prosecutor has given an opinion
whi ch, if we nake presunption in his favour
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shows indifferences and, if we make contrary inferences,
nmakes us suspect. Wien offences are alleged to have taken
place within the prison, there should be no tinge or trace
of departnental collusion or |eague between the police and
the prison staff. W nake these minimal observations so that
the State may be alerted for appropriate action. Surely, The
conduct of the prosecution cannot be entrusted to one who
has condemmed it in advance. B

We allow the petition and direct a wit to issue,
including the six mandates and further order that a copy of
it be sent for suitable action to the Mnistry of Home

Affairs and to all the State Governnents since Prison
Justice has pervasive relevance. C

PATHAK, J.-1 have read the judgnment prepared by ny
| earned brother. For ny part, I think it sufficient to

endorse the follow ng finding and direction detailed towards
the end of the judgnent:
(1) The prisoner, Prem Chand, has been tortured

while in custody in the Tihar Jail. As a
crimnal case is in the offing or nmay be
pendi ng, it is° not necessary in this

proceeding to decide who is the person
responsi ble for inflicting the torture.

(2) The Superintendent of the Jail is directed to
ensure that no puni shnent or per sona
violence is inflicted onPrem Chand by reason
of ' the conplaint made in regard to the
torture visited on him

Besides this, I amin general agreement with my |earned
brother on the pressing need for prison reform and the
expeditious provision for adequate facilities enabling the
prisoners, not only to be acquainted with their |I|ega
rights, but also to enable themto record their conplaints
and grievances, and to have confidenti al intervi ews
periodically with |awers nom nated for the purpose by the
District Magistrate or the Court having jurisdiction
subj ect, of course, to considerations of prison discipline
and security. It is inperative that D strict Mgistrate,,
and Sessions Judges should visit the prisons in  their
jurisdiction and afford effective opportunity “to the
prisoners for ventilating their grievances and, ~ where the
matter lies within their powers, to nake expeditious enquiry
therein and take suitable renedial action. It is also
necessary
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that the Sessions Judge should be informed by the jai
authorities of any punitive action taken against a prisoner
within two days of such action. A statenent by the Sessions
Judge in regard to his visits, enquiries nmade  and action
taken thereon shall be submitted periodically to the High
Court to acquaint it wth the conditions prevailing in the
prisons within the jurisdiction of the H gh Court.

N. V. K. Petition all owed
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