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PETI TI ONER
DHANABAL AND ANR

Vs.

RESPONDENT:
STATE OF TAM L NADU

DATE OF JUDGVENT13/12/1979

BENCH

FAZALALI, SYED MURTAZA
BENCH

FAZALALI , SYED MJRTAZA
KAl LASAM P. S.

KOSHAL, A.D.
ClI TATI ON
1980 AIR 628 1980 SCR (2) 754

1980 SCC_(2) 84

ACT:

Benefit of doubt-Wwen there is no |legal evidence to
show the overt act of the accused the benefit of doubt nust
necessarily foll ow.

Evi dence-Transposition of the evidence given in the
comm ttal Court to the record of Sessi ons Court,
admi ssibility of -Wiether attention of w tnesses should be
brought to the contrary statenment passage by passage as
required under Section 145 of the Evidence “Act-Code of
Crimnal Procedure, 1898, Section 288.

Recordi ng of statements by Magistrates-Mre fact that
the police had reasons to suspect that the witness mght be
gained over and that it was expedient to have their
statenments recorded by the Magistrate would not nmke the
statements of the witnesses thus recorded tainted-Crim nal
Procedure Code, section 164.

HEADNOTE:

The appellants and the third accused were brothers of
the deceased Rasayal. They were charged for the offence of
commtting the offence of murder and were found guilty and
sentenced under section 302 read with section 149 I'P.C to
i mprisonment for I|ife by the Sessions Court. In- appeal the
H gh Court, acquitted the third accused but confirmed the
convi ction and sentence of the appellants.

In appeal by special |leave, three contentions were
rai sed namely (i) the conviction of the two appellants based
entirely on the retracted evidence of PW. 1,2, 3 and 5
marked in the Sessions Court was wong (ii) the evidence
mar ked under section 288 was inadmissible as it was only
read in full to the witnesses and had not been put to them
passage by passage as required in s. 145 of the Evidence Act
and (iii) the case of the second appellant was sinmlar to
that of the third accused and ought to have been acquitted
giving himthe benefit of doubt.

Accepting the appeal of the 2nd appel l ant and
di sm ssing the appeal of the first, the Court
N

HELD: 1. Talking into account the facts and the
probabilities of the case it is clear that it was the first
appel l ant  who caused the fatal injury and needed no
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instigation fromthe second appellant. There was no evi dence
as to any overt act, except the presence of the second
appel l ant along with the third accused. It was nost unlikely
that the second appellant instigated the first accused as a
result of which the first accused caused the fatal injury.
The second appellant is entitled to the benefit of doubt.
[ 495E- G

2. The requirenents of section 288 of the Crinmina
Procedure Code would be fully conplied with if statenents of
the witnesses are read in extenso to them
492
and they admt that they have nmade those statenents in the
Committal Court. The required procedure has been followed in
this Case. [497F-(F

Tara Singh v. State of Punjab, [1951]] S.C R 729,
Bhagwan Singh v. State of Punjab, [1952] S.C.R 812 State of
Raj ast han v. Kartar Singh, [1971] 1 SCR 56; referred to.

3. During the investigation the police officer
sonetines feels it expedient to have the statenent of a
wi t ness. recorded under section 164 Code of Crimina
Procedure. This happens when the witnesses to the crine are
cl osely connected wth the accused or where the accused are
very influential which may result in the witnesses being
gai ned over. The 164 statenent that is recorded has the
endorsenent of the Magistrate that the statenent had been
nmade by the witness.

[499 A-C]

4. The mere fact that the police had reasons to suspect
that the witness mght be gained over and that it was
expedient to have their statenments recorded by the
Magi strate, would not nake the statenments of the w tnesses

thus recorded tainted. If the wtness sticks to the
statenment given by him to the Mgistrate under section 164
Code of Crimnal Procedure, no problem arises. ' If the

witness resiles from the statenment —given by him under
section 164 in the committal court, the wtness can be
cross-exam ned on his earlier statenent. But if he sticks to
the statenent given by him wunder section 164 before
conmittal enquiry and resiles fromit in the Sessions Court,
the procedure prescribed under section 288, Code of Crimna
Procedure will have to be observed. It is for the Court to
consi der taking into account all the circunstances including
the fact that the wtness had resiled, in comng to the
conclusion as to whether the w tness should be believed or
not. The fact that the Police had section 164 statenent
recorded by the Magistrate would not by itself rmake his
evi dence tainted. [499 C F]

Ram Chandra & Ors. v. State of U P. [1968] 3 SCR 354;
expl ai ned and relied on

5. Section 157 of the Evidence Act makes it clear that
the statement recorded under section 164 of the  Code of
Criminal Procedure can be relied on for corroborating the
statements made by the witnesses in the commttal court.
Though the statenents made under section 164 of the Code of
Crimnal Procedure, is not evidenced, it is corroborative of
what has been stated earlier in the conmmttal court. [499 F-

g

State of Rajasthan v. Kartar Singh, [1971] 1 SCR 56;
f ol | oned.

6. A statement recorded under section 288 of the Code
of Crimnal Procedure of one witness can corroborate the
statenment of anot her witness under section 288. The
statenents are treated as substantive evidence in |aw and
there is no flawin treating the statement of one wi tness as
corroborative of the other. [500 A-B]
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JUDGVENT:

CRI M NAL APPELLATE JURISDICTION: Crimnal Appeal No.
406 of 1976.

Appeal by Special Leave fromthe Judgnent and Order
dated 1-9-1975 of the Madras H gh Court in Crimnal Appea
No. 823/74.

493

A N Mlla, A T. M Sanpath and P. N. Ramalingam f or
the Appell ant.

A. V. Rangam for the Respondent.

The Judgrment of the Court was delivered by

KAI LASAM J. This appeal is by Special Leave by accused
land 2 in S.C 26 of 1974 on the file of Sessions Judge,
South Arcot Division, against their conviction and sentence
i nposed by the Hi gh  Court of  Judicature at Madras in
Crimnal Appeal No. 823 of 1974 dated 1st Septenber, 1975.

The two Appell ants and Mit hut ham zaharasan were accused
Noc. 1-3 in the Sessions Court. The first appellant was
found gquilty under S 302 |.P.C and sentenced to
i mprisonnent for |ife. The second appellant and the third
accused were found guilty of an offence under S. 302 read
with S. 149 I.P.C/ and sentenced to inprisonnent for life.
On appeal by the two appellants and the third accused, the
third accused was acquitted by the High Court and the
appel l ants Nos. 1 and 2 are before us.

The deceased Rasayal is the sister of appellants and
the third accused. The first accused Dhanabal is the el dest
and the second appellant and the third accused are his
younger brothers. The second appellant married Laxm, the
daughter of Rasayal. Rasayal owned about 5 acres of land in

Keel akkarai vill age. She executed a general power of
attorney Exh. P. 15 on 31st  August, 1970 in favour of the
second appellant. Rasayal, after -she |ost her husband,
started leading an imoral life/which was disliked by her

brothers. As a result, Rasayal began to cultivate her own
land inspite of the power of attorney executed in favour of
the second appel |l ant. There was ni sunderst anding between the
parties and Rasayal had conplained to the Police stating
that her brothers had threatened to do away with her

On the date of the occurrence at about 1.30 p.m on 5th
Decenmber, 1973, when Rasayal and her farm -~ servant
Par masi vam P.W 4 were working in her field renoving weeds,
the two appellants and the third accused converged to the
pl ace where Rasayal was working. The first appellant was
armed with Veecharuval, the second appellant was armed with
a spade and the third was unarmed. On seeing them Rasaya
ran towards the channel running adjacent to her fields. The
third accused instigated the first appellant to - cut her
saying that she was leading an imoral life and that she
should not be left. Thereupon, the first appellant cut
Rasayal on the right side of her neck with the Veecharuva
and she fell down in the channel, raising an alarm
494
The second appellant stated that she should not be left at
that and that her head should be severed from her body, she
being an immoral woman. Thereupon, the first appellant
caught hold of her hair by the left hand and cut her neck
with the Veecharuval, severing the head fromthe trunk. The
occurrence was wi t nessed by Ramal i ngam P. W 1 and
Ramakri shnan, P. W 2 who were returning at that tine after
spraying insecticides in the fields of P.W 1 Chell adur ai
P.W 3 who was coning to the field of Rasayal with food for
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P. W 4 also saw the occurrence. Nagappan P.W 5 who was
goi ng towards the scene of occurrence to neet Ramakrishnan
P.W 2 for getting arrears of wages al so saw the occurrence.
Soon after the occurrence, the first appellant left taking
away the Veecharuval with himand second appell ant | eaving
the spade near the feet of the deceased Rasayal.

P. W 4 gave a report Ext. P. 7 to the Sub-Ilnspector of
Police, Kamaratchi at 3 p.m on the sane day. The Sub-
I nspector recorded the narration of P. W 4, read it over to
himand obtained his signatures. After registering a case
under S. 302 I|.P.C. he took up the investigation and
proceeded to the scene of the occurrence and held the
i nquest. The Doctor who conducted the post-nmortemwas of the
vi ew that the deceased appeared to have di ed of severance of
the head fromthe trunk. During investigation, the Police
had S. 164 C. P. C Statenents recorded fromP.W. 1to 5
bef ore the Sub- Magi'strate, Chidanmbaram on 24-12-1973. During
the commttal proceedings, P.W 4 turned hostile but P.W.
1, 2, 3 and 5 gave evidence supporting the prosecution
After commttal, " P.W 1, 2 3 and 5 resiled from the
evi dence they gave in the Conmittal Court. They were treated
as hostile by the Prosecution and their evidence before the
Conmitting Court was admitted in evidence under S. 288 of
the Code of Crimnal Procedure. The H gh Court relying on
the evidence of P/W. 1, 2, 3 and 5 which was marked under
S. 288 of the Crimmnal Procedure Code, found that it was
satisfactorily established that the first appellant cut the
deceased on the right side of the neck, that the second
accused instigated the first accused to cut her saying that
she was an i mmoral worman and the first appellant caught hold
of her hair by the left hand and cut her neck with the
Veechruval , severing the head fromthe trunk and |left the
pl ace alongwith other accused. The Hgh Court acquitted the
third accused on the ground that “in the F.1.R it was not
mentioned that the third accused -instigated the first
accused to cut the neck of the deceased. He was given the
benefit of doubt and was acquitted.

M. Milla, | earned counsel for the appel I ant s,
submitted that the conviction of the two appellants based
entirely on the retracted evi-

495

dence of P.W 1, 2, 3 and 5 marked in the Sessions Court
under S. 288 cannot be sustained. Secondly, the Learned
Counsel submitted that the High Court was in error in taking
into account the statements recorded from the wi tnesses
under S. 164 of the Code of Criminal Procedure in coming to
the conclusion that the evidence given in the Conmtta
Court could be relied upon. Lastly, the Learned Counse
submitted that in any event the case of the second appell ant
is simlar to that of the third accused and that the second
appel | ant ought to have been acquitted.

We have been taken through the rel evant evidence of the
Wit nesses, their statements under S. 164 of the Code of
Crimnal Procedure and the evidence given by them in-the
Committal Court which was transposed to the record of the
Sessions Court under S. 288 of the Code of Crimna
Procedure. Before considering the questions of |aw raised by
the Learned Counsel, we find that the plea of the |earned
counsel on behalf of the second appellant has to be
accepted. The case for the prosecution is that the two
appel lants and the third accused went to the scene of
occurrence-the first appellant armed wth Veecharuval, the
second appellant wth a spade and the third accused unarned
converged on Rasayal and the first accused gave a cut which
resulted in severance of her head. W feel that when the
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three brothers went to the scene determined to do away with
Rasayal, any instigation was nost unlikely. The first
accused who actually caused injury is the eldest brother. It
is difficult for us to accept that before he actually caused
the injury, he needed the instigation of the second
appellant. In the deposition of Ramalingam P. W 1, which
was marked under S. 288, Code of Criminal Procedure, Ext. P
2, he stated that first accused came with Aruval, A-2 with a
spade and al ongwith A-3 went towards Rasayal Anmal. A-1 with
the Veecharuval cut Rasayal Ammal on her right neck. The
ot her persons were standing there. Thus the instigation
attributed by the prosecution to the second appellant is not
found in the evidence of Ramalingam Taking into account the
facts and the probabilities of the case, we feel it is npst
unlikely that the second appellant instigated the first
accused as a result ~of which the first accused caused the
fatal injury. The  second appellant is entitled to the
benefit of doubt. H s appeal is allowed and his conviction
and sentence are set aside. He is directed to be set at
liberty.

We will now take up the first contention of the |earned
counsel that the conviction based on statenents marked under
s 288 of
496
the Code of Crimnal ~ Procedure is not  sustainable for
consi deration. S. 288 of the Code of Crim nal Procedure runs
as follows: -

"The evidence of a wtness duly recorded in the
presence of the accused under Chapter XVIII may, in the
di scretion of the Presiding Judge, if such - witness is
produced and examined be treated as evidence in the
case for all purposes subject to the provisions of the
I ndi an Evi dence Act, 1872".

The plea of the Learned Counsel is that the evidence marked
under S. 288 is inadnmssible as it was only read in full to
the witnesses and had not been put to them passage by
passage as required by S. 145 of the Evidence Act. The
procedure that was adopted in the Sessions Court was that
when the witnesses stated giving a version hostile'to the
prosecution, he was asked whether he was exanined in the
Conmittal Court. The evidence marked as given by himin the
Comm ttal Court was read over to the w tnesses by the Public
Prosecutor. The witness adnmitted that he had given evidence
as found in the Exh. and that he had signed it. The evidence
given in the Conmittal Court was transposed to the record of
the Sessions Court under S. 288 of the Code of Crinmina
Pr ocedure.

The procedure adopted was chal | enged on the ground. that
S. 288 contenplates that the evidence given during Committa
proceedi ngs can be treated as evidence in the case subject
to the provi sions of the Indian Evidence Act, and,
therefore, each and every passage on which the prosecution
relies on should have been put to the w tnesses before the
passages can be marked and treated as substantive evidence.
S. 145 of the Evidence Act, runs as follows: -

"Awitness nmay be cross-exanmned as to previous
statenents made by him in witing or reduced into
witing, and relevant to nmatters in question, wthout
such witing being showmn to him or being proved; but
if it is intended to contradict himby the witing, his
attention nust, before the witing can be proved be
called to those parts of it which are to be used for
the purposes of contradicting him"

Rel i ance was placed on the decision of this Court in
Tara Singh v. State of Punjab, wherein it was held that the
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evidence in the Conmttal Court cannot be wused in the
Sessions Court wunless the wtness is confronted with his
previ ous evi dence as required under
497
S. 145 of the Evidence Act. The Court observed that if the
prosecuti on w shes to use the previous testinmony as
substantive evidence then it nust confront the witness with
those parts of it which were to be used for the purpose of
contradicting himand then only the matter can be brought in
as substantive evidence under S. 288. On the facts of the
case the Court found that all that happened was that the
Wi t nesses were asked sonething about their previ ous
statenents and they replied that they were nmde under
coercion. It does not appear that the entire previous
statenments of the witnesses were put to themand they were
asked whet her they, in fact, made the statenents.

In Bhagwan Singh v. State of Punjab,, this Court
di stinguished the case of Tara Singh v. State of Punjab
(supra) and observed that resort . to S. 145 of the Evidence
Act is necessary only if awtness denies that he made the
forner statenent. Wen “the wtness adnmits the forner
statenment, all that is necessary is to look to the former
statement on which no further proof is necessary because of
the adm ssion that it was nmade. H dayatullah, C. J. in State
of Rajasthan v. /Kartar Singh, while dealing with the
procedure to be adopted in treating the statement in the
commttal court as substantive evidence observed that the
wi t nesses should be confronted with their statements in the
Committal Court which are to be read over to them in
extenso. The Chief Justice pointed out that the witnesses in
the case admitted that their statements were truly recorded
inthe Conmittal Court but denied that they were true
statenment because they were nade to depose that way by the

Police. It wuld have been useless to point out the
di screpanci es between the two statenments because the
expl anati on woul d have been the same and in the

circunstances, the requirenents of S. 145 of +the Indian
Evi dence Act were fully conplied wth.

It is thus clear fromthe authorities referred to above
that the requirements of S. 288 would be fully conplied with
if statements of the w tnesses are read in extenso to them
and they admt that they have nmade those statenents in the
conmttal Court. The required procedure has been followed in
this case and the attack nade by the | earned counsel has to
fail.

The second legal contention raised Dby the  Learned
Counsel was that the High Court was in error .in taking into
account the statements recorded fromthe w tnesses under S.
164 of the Code of
498
Crimnal Procedure in comng to the conclusion “that the
evidence given by them in the Conmittal Court could be
relied upon. The H gh Court stated "we are satisfied having
regard to 164 statenents of PPW 1 to 3 and 5 that the
statenents given by those w tnesses before the Conmmitting
Court are true and could be relied on" and proceeded to
observe "that as there are npbre statenents adnitted in
evi dence under S. 288 of the Code of Criminal Procedure than
one, the evidence of one witness before the Conmtting Court
is corroborated by that given by others". M. Milla, Learned
Counsel, submtted that a statenent recorded under S. 164 of
the Code of Criminal Procedure indicates that the Police
thought that the w tnesses could not be relied on as he was
likely to change and, therefore, resorted to securing a
statement under S. 164 of the Code of Crimnal Procedure.
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The statenent thus recorded, cannot be used to corroborate a
statenment nade by witness in the Conmittal Court. In support
of this contention the |earned counsel relied on certain
observations of this Court in Ram Chandra and O's. v. State
of UP. In that case, in a statement recorded from the
wi tness under S. 164 of the Code of Crimnal Procedure, the
Magi strate appended a certificate in the followi ng terns: -
"Certified that the statement has been nade
voluntarily. The deponent was warned that he is making
the statement before the 1st C ass Magistrate and can
be used against him Recorded in ny presence. There is
no Police here. The wtness did not go out until al
the witnesses had given the statenment."
The Court observed that ~ the endorsenent made is not proper
but declined to infer ~fromthe endorsenent that any threat
was given to those wi tnesses or that it necessarily makes
the evidence given by the witness in Court suspect or |ess
believable. The “viewof the Patna H gh Court in Enperor v.
Manu Chi k, where the observations nmade by the Cal cutta High
Court in ' Queen Enpress v. Jadub Das, that statenments of the
Wi t nesses  obtained under this Section always raises a
suspicion that it has not been voluntarily nade was referred
to, was relied on by the Learned Counsel. This Court did not
agree with the view expressed in the Patna case but agreed
with the view of SubbaRao, J. (as he then was) in CGopisetti
Chi nna
499
Venkat a Subbi ah, where he preferred the view expressed by
Nagpur Hi gh Court in. Parmanand v. Emperor, It was observed
that the mere fact that the wtnesses statenent was
previously recorded under S. 164 will not be sufficient to
discard it. It was observed that the court ought to receive
it with caution and if there are other circunstances on
record which Ilend support to the truth of the evidence of
such wi tnesses, it can be ~acted upon. During t he
i nvestigation the Police Oficer, sonmetines feels it
expedient to have the statenent of a witness recorded under
S. 164, Code of Crimnal Procedure. This happens when the
witnesses to a crine are closely connected withthe accused
or where the accused are very influential which may, result
in the wtnesses being gained over. The 164 statement t hat
is recorded has the endorsement of the Magistrate that the
statenment had been nmade by the witness. The nere fact that
the Police had reasons to suspect that the witness m ght be
gained over and that it was expedient- to ~have their
statenments recorded by the Magistrate, would not make the
statenments of the witnesses thus recorded, tainted. If the
witness sticks to the statement given by him to the
Magi strate under S. 164, Code of Crinminal Procedure, no
problemarises. |If the wtness resiles fromthe statenent
given by himunder S. 164 in the Committal Court, the
Wi tness can be cross-examined on his earlier statement. But
if he sticks to the statement given by himunder 'S. 164
before commttal enquiry and resiles fromit in the Sessions
Court, the procedure prescribed under S. 288, Code of
Crimnal Procedure, wll have to be observed. It is for the
Court to consider taking into account all the circunstances
including the fact that the witness had resiled in comng to
the conclusion as to whether the wi tness should be believed
or not. The fact that the Police had S. 164 statenent
recorded by the Magistrate, would not by itself nake his
evi dence tai nt ed.
S. 157 of the Evidence Act nmkes it clear that the
statement recorded wunder S. 164 of the Code of Crimina
Procedure can be relied on for corroborating the statenents
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nmade by the witnesses in the Conmttal Court. This Court has
expressed its view that though the statenments nade under S.
164 of the Code of Crimnal Procedure, is not evidence, it
is corroborative of what has been stated earlier in the
Conmittal Court vide [1971] 1 S.C R 56. The H gh Court was
right in relying on the statenment of the w tnesses under S.
164 as corroborating their subsequent evidence before the
Conmittal Court. Equally unsustainable is the plea of the
Lear ned
500
Counsel that a statement recorded under S. 288 of the Code
of Crimnal Procedure of one w tness cannot corroborate the
statenment of another witness wunder S. 288. The statenments
are treated as substantive evidence in |aw and we do not see
any flaw in treating the statement of one wtness as
corroborative of the other. The result in the question of
| aw rai sed by the  Learned Counsel fail. The appeal of the
first appellant “is rejected and his conviction and sentence
confirmed. The appeal of the second appellant is allowed and
hi s conviction and sentence set aside. He is directed to be
set at liberty forthwith
V. D. K. 1st Appel l ant’s Appeal disnissed.
2nd Appell ant’ s Appeal all owed.
501




