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ACT:

El ecti on- Coyrupt Practice-Procuring assistance of Governnent
servant - Candi date appoi nting person as Polling agent, not
knowi ng hi mto be CGovernnent servant-Mens rea, if ncccssary

i ngredi ent - Representation of the People Act (43 of
Ss. 46 and 123(7).

HEADNOTE

The appellant, who was a candidate for election to Parlia-
ment, signed a very large number of blank fornms for the
appoi ntnent of polling agents and nade them over to one
Kal yan Singh. Kalyan Singh passed on three of theforns to
Kashmra Singh after inserting therein the name of a
particular polling station. Kashmra Singh filled in the
name of Amar Singh as the polling agent in one of these
three forns and gave it to Amar Singh, who, duly signed the
form filed it before the presiding officer of the polling
station and acted as the appellant’s polling agent. Amar
Si ngh was a menber of the armed forces but this fact was not
known to the appellant or to Kashmira Singh or Kalyan Singh

After the poll the appellant was decl ared el ected but on an
el ection petition being filed his election was set aside on
the ground that he had committed the corrupt practice of
procuring the assistance of a person in the service of the
Government. The appell ant contended that Amar Singh had not
been duly appointed as the appellant’s polling agent as
neither the appellant nor his election agent had made the
appoi ntnent, and that the appellant could not be held guilty
of the corrupt practice for he did not know that Amar Singh
was in the service of the Governnent and consequently did
not have the necessary nens Yea.
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Held, that the appellant did appoint Amar Singh as his
polling agent by personally signing the appointment form
The fact that the name of the polling agent was witten in
the formby another person after the appellant had signed it
does not make it an appoi ntrent by the other person

Hel d, further, that the appellant was guilty of the corrupt
practice inasnmuch as he appointed Amar Singh as his polling

1951),
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agent and Amar Singh by acting as the polling agent assisted
in the furtherance of the prospects of the appellant’s
election. A

presunption arises under s. 123(7) Explanation (2) that the
appel l ant by so doing procured Amar Singh’s assistance in
furtherance of the prospects of his election, irrespective
of whether he intended to procure such assistance or not.
The know edge of the appellant whether the person whose
assi stance he procured was a person in the service of the
Government or not was irrelevant. Mens rea was not a
necessary ingredient of the corrupt practice.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI.ON:- Civil Appeal No. 410 of 1958.
Appeal by special 1eave fromthe judgnment and order dated
July 31, 1958, of -the Judicial Comm ssioner’s Court,
H machal Pradesh at - Sima in Cvil Msc. First Appeal No. 2
of 1958.

K.L. Msra, Advocate-CGeneral for the State of U P. and S.
S. Shukla, for the appellant.

Achhru Ram and Ganpat Rai for respodent No. 1.

1958. Cctober 17. The Judgnent of the Court was delivered
by

SARKAR, J.-This appeal arises out of an election petition
filed by the respondent No. 1, Hra Singh -Paul, whom we
shall hereinafter  refer to as the respondent. The ot her
respondent to this appeal is the Election Conm ssion, but it
has not appeared presumably because it is not interested in
the result of the appeal which involves no claimagainst it.
The only question that it involves is whether the appellant
was guilty of a corrupt practice, the details of which wll
be set out later, within the neaning of S. 123(7) 'of the
Representati on of the People Act, 1951

In the 1957 Ceneral Elections, tencandidates filed their
nom nation papers to contest the election from the WMahasu
doubl e nenber constituency in H machal Pradesh. One of the
two seats for this constituency
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was reserved for a schedul ed caste candidate. Two of the
candi dates withdrew fromthe contest and the remaining eight
went to the poll. These eight included the appellant, the
respondent and one Nek Ram Nek Ram was declared elected to
the reserved seat and the appellant to the general seat.
The respondent polled the next |argest number of votes to
the appel | ant.

After the results had been declared the respondent filed the
election petition on August 3, 1957, challenging the
validity of the election of the appellant on the ground that
he had conmitted various corrupt practices. The " El ection
Tribunal framed 18 issues in respect of the various corrupt
practices alleged in the petition but answered all the
i ssues excepting issues Nos. 8(1l), 8(ii) and 11 agai nst the
respondent. Issue No. 8(1) raised the question whether one
Amar Singh, said to be a nenber of the arned forces of the
Union of India, worked and canvassed for the appellant.
Issue No. 8(ii) was whether Amar Singh was appointed his
polling agent by the appellant. Issue No. 11 was in the
foll owing ternmns:

In case one or nore of Issues Nos. (8) to 10 is or are
decided in the affirmative, whether the respondent No. 1
obt ai ned, procured or abetted or attenpted to obtain
procure by hinself, by his agents and by his supporters the
assi stance of the Governnment servants as specified under the
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said issues for the furtherance of the prospects of his
el ection ?

The Tribunal found against the appellant on Issues Nos.
8(1), 8(ii) and 11 and thereupon declared his el ection void.
The appellant then went wup in appeal to the judicia
Conmi ssi oner, Hinmachal Pradesh, who by his judgnent dated
July 31, 1958, set aside the finding of the Tribunal on
| ssue No. 8(1) but nmaintained its findings on the other two
i ssues and confirned the declaration that the appellant’s
el ection was void. The appellant has come up to this Court
by special |eave in appeal against that judgment. As wll
have been seen from what has been earlier stated the only
guesti ons
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that survive are those raised by Issues Nos. 8(ii) and 1 1.
The facts are not nowin dispute and may be stated as
follows: The constituency was divided into 606 polling
stations and for each polling station three polling agents
could 'be appointed. The appellant was thus entitled to
appoi nt 1818 pol ling agents. ~ On April 28, 1957, he signed a
very large nunber of the forms prescribed by the rules
framed under the Act for appointing polling agents, in blank
and wthout ’setting out therein the nane of any polling
agent, as he had not then been able to make up his mind in
view of the large nunber of polling stations as to who would
be his polling agents at the various polling stations. He
nmade over these forns to Kal yan Singh, who passed on three
of themto Kashmra Singh having inserted therein the words
" polling station No. 13, Sheopur ". Kashmira Singh filled
in the name of Amar Singh as the polling agent in one of
these forns on May 25, 1957, the day of polling, and nade it
over to the latter to enable himto act as the appellant’s
polling agent at polling station No: 13, Sheopur. Amar
Si ngh then duly signed the formas required by the rules and
filed it with the presiding officer at polling station No.
13, Sheopur, and on the strength of it, acted as the polling
agent of the appellant at that station for about two hours
when objection having been taken to himon the ground that
he was a nmenber of the arnmed forces, he withdrew and |eft
the polling station. Amar Singh was on the polling day in
fact a menber of the armed forces, though this was not then
known to the appellant. Kalyan Singh and Kashmra Singh
acted in all that they did, under the authority of the
appel | ant . These facts nmay be taken to have been
establ i shed on the evidence adduced.

The |earned Advocate-CGeneral of Utar Pradesh who -appeared
for the appellant, first sought to contend that Amar Singh
had not really been appointed the appellant’s polling agent.
He said that under s. 46 of the Act a polling agent can be
appointed only by the candidate hinself or by his election
agent and Amar Singh could not on the facts found, for
reasons to
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be stated presently, be said to -have been appointed a
pol I ing agent either by the appellant or his election agent.
Therefore, according to him Amar Singh had not been
appoi nted the appellant’s polling agent at all and hence the
charge of corrupt practice against him for having so
appoi nted Amar Singh nust fail

First, it seens to us that this argunent is not open to the
| earned Advocate-General. He hinself appeared for the
appel | ant before the | earned Judicial Comm ssioner and there
conceded that the factumor the validity of the appointment
of Amar Singh as the appellant’s polling agent could not be
guestioned by him W do not think that we should permt
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the appellant to withdraw a concession expressly nmade by his
counsel in the Court belowin a matter of this kind. Thi s

is all the nore so as the present argunent does not seem to
have been raised when the matter was before the Tribunal

ei ther. Secondly, it seens to us that the contention is
wi t hout subst ance. W wll assume that the | ear ned
Advocat e-General is right in his contention that under the

Act a polling agent can be appointed only by the candidate
hinmself or by his election agent and not by the candidate
acting through any other agent. The |learned Advocate-
CGeneral’s contention is that on the facts found, the only
possi ble <conclusion is_ that Amar Singh had not been
appoi nted polling agent by the appellant hinmself but by one
or other of his agents, nanely, Kalyan Singh or Kashmra
Singh and as none of themwas his election agent, the

appoi ntnent was invalid. It is not in dispute that neither
Kal yan Si ngh nor Kashmira Singh was his election agent. In
fact it appears that the appellant had no el ection agent at
all. In/ our view, however, this does not matter as the

present . 'is not the case of an appointment by any agent but
by the appellant hinself. W have conme to this view because
here, the appointnent was nmade by the docunment signed per-
sonally by the appellant.  The fact that the name of the
pol ling agent was witten in the docunment by another person
after the appellant “had signed it, does not nmake the
appoi nt nent of the polling agent under
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that document an appointnent by sone other person acting as
the agent of the appellant: On the |language of the

docunent -and the appoi ntient was not purported to have been
nmade in any other. way than by the -docunent-it " was an
appoi nt nent nade by the appellant hinself. ~The other person
only wote the nane in the docunment which he had authority
to do. He did not purport to nmake any appointnment at | all
It is inpossible to read the docunent as the making of the
appoi ntnent by an agent of the appellant acting for him
The true view of the natter plainly is that the “appellant
hi nsel f appointed by the docunent as his polling agent, a
person whose nane had been witten therein by another wth
his authority. We, therefore, hold that Amar Singh had been
appointed his polling agent by the appellant hinself. It
was thus even on the | earned Advocate-General’'s construction
of s. 46, a proper appointnent.

W then conme to this that the appellant- appointed  Anmar
Si ngh, a nmenber of the armed forces, his polling agent and
the latter acted as such. The question is, Did this anount
to a corrupt practice by the appellant ? The respondent’s
contention which has been accepted by the Courts below, 1is
that it is a corrupt practice within s. 123(7) of the Act.
That provision so far as is relevant and the explanation to
it, are in these terns.

Section 123. The follow ng shall be deened to be corrupt
practices for the purposes of this Act :-

(7) The obtaining or procuring or abetting or attenpting to
obtain or procure by a candidate or his agent or, by any
ot her person, any assistance (other than the giving of vote)
for the furtherance of the prospects of that candidate’s
el ection, fromany person in the service of the Governnent
and belonging to any of the foll ow ng cl asses, nanely :-

(c) nenbers of the arned forces of the Union; Explanation.-
(1)

(2) For the purposes of clause (7), a person shall be
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deemed to assist in the furtherance of the prospects of a
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candidate’s election if he acts as an election agent, or a
pol I ing agent or a counting agent of that candi date."

The | earned Advocat e-Ceneral contends that the procuring or
obt ai ni ng by a candidate of any assistance for t he
furtherance of the prospects of his election froma person
in the service of the Governnment as a nenber of the arned
forces, would not anpunt to a corrupt practice unless that
candidate knew that the person was in such Governnent
servi ce. He says that the words 'procuring orobtaining

import such know edge and that this view of the matter
recei ves great strength fromthe word I for’ in the phrase "
for the furtherance of the prospects of that candidate’s
el ection " According to him without such know edge the
candi date cannot be said to have procured or obtained any
assi stance, for no one can obtain or procure a thing unless
he knows that he is doing so.  He then points out that there
is evidence that neither the appellant nor Kalyan Singh nor
even Kashmira Singh knew that Amar Singh was a nenmber of the
arned forces. ~ He, therefore, says that the appellant cannot
in the absence of such know edge be said to have procured or
obt ai ned the assi stance of "a menber of the armed forces for
furthering the prospects of his election

,It is true that neither the appellant nor Kalyan Singh, nor
even Kashmra Singh knew at the date of the appointment of
Amar Singh that he/'was a nenber of the arnmed forces but the
poi nt now rai sed by the | earned Advocate-Ceneral is, in our
view, none the |ess unsustainable: It -overl ooks t he
provi sions of the second expl anation to the section which we
have already set out. Under that explanation if a person
acts as the polling agent of acandidate it nust be held
without nore, that, he assisted in furtherance of the

prospects of that candidate's election. ~In the present case
therefore it has to be held that Amar  Si ngh who acted as the
appel l ant’ s pol I'i ng agent, thereby —assisted in t he
furtherance of the prospect.-, of his election. Now under

the provisions of the Act, no onecan act as the polling
agent of a candidate unless he has been appointed 'as such
and we have already held that the appell ant
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hi nsel f had appoi nted Amar Singh as his polling agent. It
follows in view of the explanation that the appell ant
procured and obtained the assistance of Amar Singh for the
furtherance of the prospects of his election. Al the
requirenents of the section are thus satisfied and the
appel lant nmust therefore be held to have comitted the
corrupt practice thereby constituted. Al that the section
requires is that assistance shall be procured for furthering
the election. Were the explanation applies as it does in
the present case, if a candidate has appointed a person to
act as his polling agent and he accordingly does so act, a
statutory presunption arises that the candidate  thereby
procured that person’s assistance in furtherance of the
prospects of his election, and this irrespective of whether
he intended to procure such assistance or not. |Indeed, as
M. Achhru Ram appearing for the respondent pointed out, the
expl anation clearly shows that the candidate’s intention is
irrelevant, for, such presunption arises even when a
candi dat e has procured another person to act as his counting
agent and it is very difficult to imagine that t he
appoi ntnent of a counting agent can further the prospects of
any election, for the counting agent acts after the polling
is over and only when the votes already polled, are counted.
Therefore it seens to us that in the case of the appointnent
of a polling agent which cones within the explanation as the
present case does, the intention of +the candidate in
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procuring the assistance is irrelevant. If that is so, it
is clear that the know edge of the candidate whether the
person, whose service as his polling agent he has procured,
is a nenber of the armed forces or any of the other
specified class of Governnment servants or not, is -equally
irrel evant. We think therefore that the | earned Advocate-
General s contention nust fail

What we have said just now also disposes of the other
argunent of the | earned Advocate-Ceneral, nanely, that a
corrupt practice is in the nature of a crimnal act and
cannot therefore be established unless nmens rea, or crimna
intention, is established, and that the appellant cannot be
said to have committed
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a corrupt practice for he had no nens rea i n appointing Anar
Singh his polling agent since he did not know that Amar
Singh was a menber of the armed forces. On this point we
were referred to certain passages from English text-books on
el ection l'aw of which it will be enough to refer to one, for
all state the law in substantially the same terns. In
Schofield s Parlianmentary El ections, 2nd Edn. which is one
of the text-books to which we were referred, it is stated at
p. 402:

There is an elementary di'stinction between a corrupt and an
illegal practice.’ Toestablish the fornmer it is essentia
to show that a corrupt intention is present. A corrupt
practice is a thing the nind goes along with, whereas an
illegal practice is a thing the legislature is deternmined to
prevent, whether it is done honestly or dishonestly.

The view thus fornmulated is founded on the English [|aw of
election and is clearly of no-assistance to us. It is based
on particular English statutes and the |anguage  enployed
therein. W have already shown that our statute in the case
at least of a corrupt practice of the kind in hand does not
concern itself with any question of intention. M. Achhru
Ram wi th his usual industry nade available to us the English
statutes on which the statement of |aw set out in the text-
books referred to by counsel for the appellant ‘had been
based and pointed out that under these statutes the acts
therein nade corrupt practices had to be done corruptly and
that corrupt practices were al ways nmade of fences punishable

as crines. It may be of use here to point —out that the
rel evant provisions in our statute were anended in 1956 and
that has done away with the distinction between illegal ~and
corrupt practices. In fact, we have now only corrupt
practices and no illegal practices. The present case, it
may be pointed out, is governed by the amended statute. No

question of nmens rea or intention or knowedge of. the
candi date arises in this case.

We, therefore, come to the conclusion that the appellant was
guilty of a corrupt practice by appointing Amar “Singh, a
menber of the arned forces, his polling
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agent whereby the latter was enabled to and did act as such
The appellant’s election was consequently in our opinion
rightly declared void.

The appeal is therefore dismissed with costs.

Appeal di smi ssed, . ."'




