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ACT:

Income Tax Act 1961-S. 147(b)-Scope of-"Information"”
"Reason to believe"-Maning of-Qpinion of audit party of
I ncome Tax Departnent-1f would constitute "infornmation".

HEADNOTE:
Section 147(b) of the Incone Tax Act, 1961 provides
that if an Inconme Tax officer has, in consequence of

information in his possession, reason to believe that incone
chargeable to tax has escaped assessnment for any assessnent
year, he nmy assess or reassess such incone.

The internal audit organisation of the incone tax
departrment, in the course of auditing the incone tax records
pertaining to the assessee for certain assessnent  years
stated that the assessee’s incone on account of letting out
of halls and roons should not have been assessed as incone
from busi ness but an assessment should have been nade under
the head "lInconme from property". Treating the report as
information in his possession under s. 147(b) the Incone Tax
of ficer re-assessed the assessee’'s inconme The Appellate
Assi stant Conmi ssioner reversed the Inconme Tax officers
order. On the other hand, the Appellate Tribunal took the
view that the Income Tax officer had jurisdictionto proceed
under s.147(b). In a reference under s.257 of the Incone Tax
Act the question was whether the Incone Tax officer’ was
legally justified in reopening the assessnent under s.
147(b) on the basis of the view expressed by the-Interna
Audit party received by him subsequent to the origina
assessnent.

Al'l owi ng the appeal
N

HELD: The opinion of the internal audit organization of
the Department on a point of |aw cannot be regarded as
information within the nmeaning of s. 147(b) of the Act.
[ 455A] .

1. (a) An assessment proceeding, which is a quasi-
judicial proceeding, acquires finality on the assessnent
order being mmde. The finality of such an order can be
di sturbed only in proceedings, and wthin the confines,
provided by law. An appeal, revision and rectification are
proceedings in which the finality of the assessnent may be
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guestioned. Section 147, under which an assessnent nmay be
reopened, is a proceeding for assessing incone which has
escaped assessnent. [446F- (G

2. In cases falling under s. 147(b) "information" is an
i ndi spensabl e ingredient. The word '’'information’’ has been
interpreted by this Court to nmean not only facts or factua
material but include information as to the true and correct
state of the law and, therefore, information as to rel evant
judicial decisions. The term is al so def i ned as
"instruction" or Know edge derived from an external source
concerning facts or particular, or as to law, relating to n
matter bearing on the assessnent. [447D F]

Mahaaraj Kamal Singh v. Conm ssioner of Incone Tax 35
I.T.R 1 (S.C.)=1[1959] Sup. | SCR 10, Conm ssioner of
Income Tax Vv. Raman & Conpany 67 |.T.R |1 (SC) =[1968] | SCR
10, referred to.

443

3.(a) By its inherent nature, a fact has concrete
exi stence. It ~influences the determ nation of an issue by
the nmere " circunmstance of its relevance. It requires no
further authority to nake it significant. [447-H].

(b) The term’law is used in the sense of norms or
gui di ng principl es having | egal ef f ect and | ega
consequences. To possess | egal significance for that
purpose, law nust be “enacted or declared by a conpetent
authority. The legal 'sanction vivifying it inparts to it its
force and wvalidity and bi nding nature. Law may be statutory
| aw enacted by a conpetent |egislative authority, or it nmay
be judge made | aw emanati ng froma decl aration or exposition
of the content of a legal principle or the interpretation of
a statue and may in particular cases extend to-a definition
of the status of a party or the |legal relationship between
the parties, the declaration being rendered by a conpetent
judicial or quasi-judicial authority enmpowered to decide
guestions of |aw between contending parties. The declaration
or exposition is ordinarily set forth in the judgnent of a
court or the order of a tribunal. Such declaration or
exposition in itself bears the character of law I|n every
case, therefore, to be law it nust be a creation by a forma
source, either | egi slative or judicial —authority. A
statenment by a person or body not conpetent to create, or
define the | aw cannot be regarded as | aw. [448A-D

(c) \Were s. 147(b) is read as referring to
"information’ as to |aw, what is cont enpl-at ed is
"information’ as to the I|aw created by a formal source. It
is |law which, because it issues froma conpetent |egislature
or a conpetent judicial or quasi-judicial ~authority,
i nfluences the course of the assessnent and deci des any one
or nore of these matters which determ ne the assessee’s tax
liability [448Q

4. The Internal Audit organisation of the Inconme Tax
Department was set up primarily for inposing a check over
the arithmetical accuracy of the conputation of inconme and
the determ nation of tax. The audit of incone tax receipts
havi ng been entrusted to the Conptroller and Auditor-Genera
of India, it is intended as an exercise in renoving m stakes
and errors in income tax records before they are subnitted
to the scrutiny of the Conptroller and Auditor General. The
audit by the Conptroller and Auditor General is, by virtue
of s. 16 of the Conptroller and Auditor General (Duties,
Powers and Conditions of Service) Act, 1971 intended to
ensure the sufficiency or otherwise of the rules and
procedures prescribed for the purpose of securing an
effective check on the assessnent, collection and proper
al l ocation of revenue and to ascertain whether the rules and
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procedure are being fully observed and L nothing nore.
Therefore the contents of an internal audit report cannot be
construed as enjoying the status of a declaration of |aw
bi nding on the Incone Tax Oficer. Both the internal audit
party of the Incone Tax Departnent and the Audit report of
the Conptroller and Auditor GCeneral perform essentially
administrative or executive functions and cannot be
attributed the power of judicial supervision over the
quasi-judicial acts of incone tax authorities. The statute
does not contenplate such power The opinion of the audit
party in regard to the application of one section of the
Income Tax Act instead of another by the Income Tax officer
is not |aw because it i's rot a declaration by a body
aut horised to declare the law. [450B-F]
444

5. Wiile the |l aw nay be enacted or laid dowmn only by a.
body or person with authority.in that behalf, know edge or
awareness of the law may be conmunicated by any one. No
authority is required for the purpose of comrmnicating
know edge or awareness of the |aw. [450(G

6 (a) In every case the Incone Tax officer nust
deternmine for hinmself what the effect and consequence of the
l aw nentioned in the audit note are and whether in
consequence of the law which has conme to his notice he can
reasonably believe/ that income had escaped assessnent. The
basis of his belief /nust be the law of which he has now
becone aware. The true evaluation of the lawin its bearing
on the assessment must be nade directly and solely by the
I ncome Tax officer. [451C D

Maharaj Kamal Singh v. Conm ssioner of Income Tax 35
I.T.R | (SC = [1959] Sup. | SCR 10, Comm ssi oner of |ncone
Tax v. Raman & Conpany 67 |.T.R 11 (SC)=[1968] 1 SCR 10,
Banki pur Club Ltd. v. Conmissioner of |ncone Tax [1971] 82
. T.R 831 foll owed

R K. Ml hotra, Income Tax officer, Croup Crcle 11(1),
Ahnmedabad v. Kasturbhai Lal bhai, 109 I.T.R 537, Kalyanji
Mavji & Co. v. Conmi ssioner of Income Tax, 102 |I.T.R 287,
over-rul ed.

Assistant Controller of Estate Duty Y. Nawab Sir Mr
Gsnman Ali Khan Bahadur, 72 |.T.R 376 referred to.

Conmi ssi oner of Incone Tax v. H H. Snt. Chand Kanwarji
Alwar 84 |.T.R 584, Comm ssioner of Income Tax v. Kal ukutty
85 |.T.R 102, Vashist Bharghava v. Inconme Tax officer, 99
I.T.R 148, Muthukrishna Reddier v Com m ssioner of |ncome
Tax, Kerala, 90 I.T.R 503, Raj Kumar Shrawan Kumar v.
Central Board of Direct Taxes & Anr. 107 I.T.R 570, Elgin
MIlls Co. Ltd., v. Incone Tax officer, Conpanies Crcle, '"A
Ward, Kanpur, 111 I.T.R 287 not approved.

(b) The error discovered by the Incone Tax Officer on
a. reconsideration of the sane naterial (and nothing nore)
does not give the Income Tax O ficer the power to reopen the
assessnment. [451(Q

(c) The subm ssion of the Revenue that upon receipt of
the audit note the Incone Tax officer discovers or realises
that a m stake has been commtted in the original assessnent
and therefore the discovery of the mnistake would be
"information" wthin the neaning of S. 147(b) is
i nconsistent with the terns of the section. Wat the
section envisages is that the Incone Tax officer nust first
have information in his possession and then in consequence
of such information he nust have reason to believe that
i ncome has 'escaped assessnent. The realisation that incone
has escaped assessnent is covered by the words "reason to
believe", and it follows fromthe "information" received by
him The information is not the realisation; the informtion
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gives birth to the realisation. [452C D

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI ON: Tax Reference Case Nos. 1
to 4 of 1973.

I nconme Tax Reference under section 257 of Inconme Tax
Act 1961 made by T T. Appellate Tribunal Del hi Bench 'C in
R A Nos. 491 to 494 of 1971-72 (1.T.A. NOS. 6992, 19629-
19631 of 1967-68).
445

V. S. Desai, (Ms.) A M Verma, A N Haskar an(3 J.
B. Dadachanji for the appellant.

T. A.  Ranachandran and. Mss A. Subhashini for the
respondent .

(Dr.) Devi Pal, Ravinder ~Narain and J. B. Dadachanji
for the Intervener.

The Judgenent of the Court was delivered by

PATHAK, J.-Can the view expressed by an internal audit
party of ~the Incone Tax Departnment on a point of |aw be
regarded as '’'information” for the purpose of initiating
proceedi ngs under section 147(b) of the Incone Tax Act, 1961
? opinion on the question has been divided anong the Hi gh
Courts, and accordingly the present cases have been referred
by the Inconme-tax Appellate Tribunal under s. 257 of the
Act .

The assessee, . Messrs. Indian and Eastern Newspaper
Society, is a society registered under the |Indian Conpanies
Act. It is a professi onal ~association~ of newspapers

established with the principal object of pronmoting the
wel fare and interest of all newspapers. The assessee owns a
buil ding in which a conference hall and roons are | et out on
rent 1o its menbers as well as to outsiders. Certain other
services are also provided to the nmenbers. The income from
that source was assessed to tax all along as incone from
busi ness. It was so assessed for the years 1960-61, 1961-62,
1962-63 and 1963-64 al so.

The I ncome Tax Departnent includes an internal audit
organi sati on whose function it 1is to examne incone-tax
records and check mistakes nade therein with a view
ultimately to inprove the quality of assessnents. In-the
course of auditing the incone-tax records pertaining to the
assessee for the assessnment years 1960-61 to 1963-64, the
internal audit party expressed the view that the noney
realised by the assessee on account of the occupation of its
conference hall and roonms should not have been assessed as
income frombusiness. It said that an assessnent shoul d have
been nade wunder the head "l ncone from property".. The lncone
Tax O ficer treated the contents of the report as
"information" in his possession for the purpose of “s. 147(b)
of the Income Tax Act. 1961, and reassessed the incone on
that basis. The Appell ate Assistant Comm ssioner allowed the
appeals filed by the assessee holding, inter alia, that in
law it could not be said that the Income Tax of ficer had any
"information" in his possession enabling himto take action
under s. 147(b). On appeal by the Revenue, the Incone Tax
Appel late Tribunal, Delhi Bench noticed a conflict of
judicial opinion on the question whether the internal audit
446
report could be treated as "information" for the purpose of
s. 147(b). The GQujarat High Court in Kasturbhai Lal bhai v.
R K "Ml hotra, Income-tax O ficer, Goup GCrcle 11(1),
Ahmedabad had held that an internal audit report could not
be regarded as "information", while the Delhi High Court in
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Conmi ssioner of Inconme-tax v. H H Sm. Chand Kanwarji
Alwar has expressed a contrary view. Following the view
adopted by the Delhi Hi gh Court, the Tribunal held that the
Income Tax officer had jurisdiction to proceed under s.
147(b). The assessee applied for a reference, and having
regard to the difference between the H gh Courts on the
point, the Tribunal has considered it expedient to refer the
followi ng question of law directly to this Court: -

"Whet her, on the facts and in the circunstances of
the case, the Incone-tax officer was legally justified
in reopening the assessments under section 147 (b) for
the years 1960-61, 1961-62, 1962-63 and 1963-64 on the
basis of the view expressed by the Internal Audit party
and received by him subsequent to the origina
assessnment ?"

Since then, the judgnent. of the CGujarat Hi gh Court in
Kast ur bhai Lal bhai’s case (supra) has, on appeal, been
reversed by this Court in R K Mlhotra, Income Tax
Oficer, Goup Circle 11(1) Ahnedabad v. Kasturbhai Lal bhai
It has been strenuously contended that the view taken by
this Court calls for further consideration. Having regard to
the di nensions of the controversy and the inportance of the
qguestion, we have been persuaded to take a fresh | ook at the
poi nt .

An assessnent pr oceedi ng is a guasi judicia
proceeding. It acquires finality on the assessnent order
being made. And the finality of such an- order can be
di sturbed only in 'proceeding, and within the confines
provided by law. An appeal, revision and rectification are
proceedings in which the finality my be questioned. The
assessment may al so be reopened under section 147 of the
Act. It is a proceeding for assessing inconme which has
"escaped assessnent". Section 147 reads: -

"147. |f-

(a) the I ncone Tax officer has reason to believe
that, by reason of the omi ssion or failure on
the part of an assessee to nmmke a return
under section 139 for any

447

assessment year to the Income Tax  officer or Lo

di sclose fully and truly all material facts

necessary for his assessment for that year, income

chargeable to tax has escaped assessnent for that
year, or

(b) notw thstanding that there has been no-om ssion or

failure as nmentioned in clause (a) on the part of
the assessee, the Income-tax officer has in
consequence of information in his possession
reason to believe that incone chargeable to tax
has escaped assessnent for any assessnent year

he may, subject to the provisions of sections 148 to

153, assess or reassess such income or reconpute the

| oss or the depreciation allowance, as the case may be,

for the assessnment year concerned.”

In cases falling under section 147(b), the expression
"information" prescribes one of the conditions upon which a
concl uded assessnment nay be reopened under that provision
It is an indispensable ingredient which nust exist before
the section can be availed of. What does "information" in
section 147(b) connote ? In Mharaj Karnal Singh v.
Conmi ssi oner  of Income-tax this Court, construing the
correspondi ng section 34(1) (b) of the Indian Incone Tax
Act, 1922 held the word "information" to nmean not only facts
or factual material but to include also information as to
the true and correct state of the law and, therefore,
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information as to relevant judicial decisions. Thereafter,
i n Conmi ssioner of Income-tax v. Raman & Conpany, the Court
defined the expression "information" in section 147(b) of
the I ncone-Tax Act 1961 as "instruction or know edge derived
froman external source concerning facts or particulars, or
as to law, relating to a matter bearing on the assessnent.”
That definition has been reaffirned in subsequent cases, and
with it as the point of departure we shall now proceed.

In so far as the word "information" means instruction
or know |edge concerning facts or particulars, there is
little difficulty. By its inherent nature, a fact has

concrete existence. It influences the determnation of an
i ssue by the nere circunstance of its relevance. It requires
no further authority to nmke it significant. Its quint

essential value lies iniits definitive vitality.
448

But when "i'nformtion" ~is regar ded as meani ng
instruction or know edge as tolaw the position is nore
conpl ex. When - we speak of "law',  we ordinarily speak of
nornms or ' guiding principles  having | egal effect and | ega
consequences. — To possess | egal significance for that
purpose, it rmust be -enacted or declared by conpetent
authority. The legal sanction vivifying it inmparts to it its
force and validity and binding nature. Law may be statutory
law or, what is popularly described as, judge-nade |aw. In
the former case, it / proceeds from enactnment having its
source in conpetent legislative authority. Judge nmade |aw
emanates from a declaration or exposition of the content of
a legal principle or the interpretation of a statute, and
may in particular cases extend to a definition of the status
of a party or the legal relationship between parties, the
decl arati on being rendered by a conpetent judicial or quasi-
judicial authority enpowered to decide questions' of |[|aw
bet ween contendi ng parties. The declaration or exposition is
ordinarily set forth in the judgment of a court or the order
of a tribunal. Such declaration or exposition in itself
bears the character of law. In every case, therefore, to be
law it mnust be a creation by a formal source, either
| egislative or judicial authority. A statenent by a person
or body not conpetent to create or define the |law cannot be
regarded as |law. The suggested interpretation of enacted
| egislation and the elaboration of |egal principles intext
books and journals do not enjoy the status of |aw. They are
nerely opinions and, at best, evidence in regard to the
state of the law and in thensel ves possess no binding effect
as law. The forensic subm ssions of professional |awers and
the semnal activities of |egal academ cs enjoy no higher
status. Perhaps the only exception is provided by the
witings of publicists in international law, for in the |aw
of nations the distinction between formal and materia
sources is difficult to maintain

In that view, therefore, when section 147(b) of the
Income Tax Act is read as referring to "information" ‘as to
aw, what is contenplated is information as to the |aw
created by a formal source. It is law, we nust renenber,
whi ch because it issues froma conpetent |egislature or a
conpetent judicial or quasi-judicial authority, influence
the course of the assessnment and deci des any one or nore of
those matters which determne the assessee’'s tax liability.

In determning the status of an internal audit report,
it is necessary to consider the nature and scope of the
functions of an internal audit party. The internal audit
organi sation of the Income Tax Departnment was set up
primarily for imposing a check over the arithnetica
accuracy of the conmputation of inconme and the determ nation
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of tax, and now,
449

because of the audit of income-tax receipts being entrusted
to the A Conptroller and Auditor-CGeneral of India from 1960,
it is intended as an exercise in renobving nistakes and
errors in incone tax records before they are submitted to
the scrutiny of the Conptroller and Auditor-General
Consequently, the nature of its work and the scope of audit
have assumed a dinension ca-extensive with that of Receipt
Audit. The nature and scope of Receipt Audit are defined by
section 16 of the Conmptroller and Auditor Ceneral’s-(Duties,
Powers and Conditions of Services) Act, 1971

Under that section, the audit by the Conptroller and
Auditor General is principally intended for the purposes of
satisfying him with regard to the sufficiency of the rules
and procedures prescribed for. the purpose of securing an
ef fective check on the “assessnent, collection and proper
allocation of revenue. He is entitled to examne the
accounts /in -order~ to ascertain _ whether the rules and
procedures are being duly observed, ‘and he is required, upon
such examnation, to submit a report. His powers in respect
of the audit of incone-tax receipts and refunds are outlined
inthe Board' s Crcular No. 14/19/ 56-11 dated July 28,
1960. Paragraph 2 of the Circul ar repeats the provisions of
section 16 of the Comptroller and Auditor General’'s (Duties,
Powers and Conditions of Service) Act, 1971. And paragraph 3
warns that "the Audit Departnment should not in any way
substitute itself for the revenue authorities in the
per formance of their statutory duties." ~ Paragraph 4
decl ar es:
"4, Audit does not - consider it~ any part of its
duty to pass in reviewthe judgnent exercised or the
deci sion taken in individual cases by of ficers
entrusted with those duties, but it rmust be recognised
that an examination of such cases may be an inportant
factor in judging the effectiveness of assessnent
procedure .. It is however, to formng a genera
judgrment rather than to the detection of individua
errors of assessnent, etc. that the audit enquiries
shoul d be
450

directed. The detection of individual —errors is an

i ncident rather than the object of audit."
Q her provisions stress that the primary function of audit
inrelation to assessnments and refunds is the consideration
whet her the internal procedures are adequate and sufficient.
It is not intended that the purpose of audit should go any
further. CQur attention has been invited to certain
provisions of the Internal Audit Manual nore specifically
defining the functions of internal audit in the |ncone Tax
Departnment. While they speak of the need to check al
assessnments and refunds in the light of the relevant tax
laws, the orders of the Conmm ssioners of Incone Tax and the
instructions of the Central Board of Direct Taxes, nothing
contained therein can be construed as conferring on the
contents of an internal audit report the status of a
declaration of law binding on the Incone Tax Oficer.
Whether it is the internal audit party of the Income Tax
Department or an audit party of the Conptroller and Auditor-
General, they perform essentially adm ni strative or
executive functions and cannot be attributed the powers of
judicial supervision over the quasi-judicial acts of incone
tax authorities. The Incone Tax Act does not contenplate
such power in any internal audit organisation of the Incone
Tax Department; it recognises it in those authorities only
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which are specifically authorised to exercise adjudicatory
functions. Nor does section 16 of the Conptroller and
Auditor-General’s (Duties, Powers and Conditions of Service)
Act, 1971 envisage such a power for the attainnent of the
obj ectives incorporated therein. Neither statute supports
the conclusion that an audit party can pronounce on the | aw,
and that such pronouncenent anounts to "infornmation" within
the neaning of section 147(b) of the Inconme Tax Act, 1961

But although an audit party does not possess the power
to so pronounce on the law, it nevertheless nmay draw the
attention of the Income Tax officer to it. Law is one thing,
and its comunication another. |If the distinction between
the source of the law and the comunicator of the lawis
careful ly maintained, the confusion which often results in
appl yi ng section 147(b) nmay be avoi ded. Wiile the | aw nay be
enacted or laid down only by a person or body with authority
in that behal f, the know edge or awareness of the |aw may be
comuni cated by ~anyone. No authority is required for the
pur pose.

In the present case, an internal audit party of the
I ncome Tax . Departnment expressed the view that the receipts
fromthe occupation of the conference hall and roons did not
attract section 10 of ‘the Act and that the assessnment shoul d
have been nmade under section 9. Wile
451
sections 9 and 10 can be described as |aw, the opinion of
the audit A party in regard to their application is not |aw
It is not a declaration by a body authorised to declare the
law. That part alone of the note of an audit party which
mentions the |aw which escaped the notice of the |Inconme Tax
officer constitutes "information" wthin the neaning of
section 147(b); the part which enbodies the opinion of the
audit parts in regard to the application-or interpretation
of the |law cannot be taken into-account by the |Incone Tax
Oficer. In every case, the Income Tax officer nmnust
determine for hinself what is the effect and consequence of
the law nmentioned in the audit note and whether in
consequence of the |aw which has now cone to his notice he
can reasonably believe that inconme has escaped assessnent.
The basis of his belief nust be the law of which he has now
become aware. The opinion rendered by the audit™ party in
regard to the law cannot for the purpose of such belief, add
to or colour the significance of such law. In short, the
true evaluation of the lawin its bearing on the assessnent
nmust be nmade directly and solely by the Incone Tax officer

Now, in the case before us, the Incone Tax officer had,
when he made the original assessment, considered the
provi sions of sections 9 and 10. Any different view taken by
himafterwards on the application of those provisions would
amount to a change of opinion of naterial already considered
by him The Revenue contends that it is open to himto do
so, and on that basis to reopen the assessment under section
147(b). Reliance is placed on Kalyanji Mwvji & Co. V.
Conmi ssi oner of Income Tax, where a Bench of two |earned
Judges of this Court observed that a case where incone had
escaped assessnment due to the "oversight, inadvertence or
m st ake" of the Income Tax officer nust fall within section
34(1) (b) of the Indian Income Tax Act, 1922. It appears to
us, with respect, that the proposition is stated too wi dely
and travels farther than the statute warrants in so far as
it can be said tolay down that if, on reappraising the
material considered by him during the original assessnent,
the Income Tax officer discovers that he has conmitted an
error in consequence of which incone has escaped assessnent
it is opento himto reopen the assessnent. |In our opinion
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an error discovered on a reconsideration of the sane
material (and not nore) does not give himthat power. That
was the view taken by this Court in Maharaj Kamal Singh v.
Conmi ssi oner of Income Tax (supra), Comm ssioner of Income
Tax v. Raman and Conpany (supra) and Banki pur Cub Ltd. v.
Conmi ssi oner of I ncone Tax. and we do not believe that

452

the I aw has since taken a different course. Any observations
in Kalyanji Mvji & Co. v Conmi ssioner of |Income Tax (supra)
suggesting the contrary do not, we say with respect, |ay
down the correct |aw.

A further submssion raised by the Revenue on section
147(b) of the Act may be considered at this stage. It is
urged that the expression "information" in section 147(b)
refers to the realisation by the Income Tax officer that he
has cormmitted an error when making the original assessnent.
It is said that, ~when upon receipt of the audit note the
Income Tax officer discovers or realizes that a m stake has
been comm'tted in the original assessnment, the discovery of
the mis ‘take would be "information" wthin the neaning of
section 147(b). The subnission appears to us inconsistent
with the terns of section 147(b). Plainly, the statutory
provi sion envisages that the Income Tax officer must first
have information in his possession, and then in consequence
of such information he nust have reasonto believe that
i ncome has escaped assessnent. The realisation that incone
has escaped assessnent is covered by the words "reason to
believe’. and it follows fromthe "information" received by
the Income Tax of ficer. The information is not the
realisation, the information gives birth to the realisation

The recent decision of this Court in R K- Ml hotra v.
Kast urbhai Lal bhai (supra) may be exam ned now. Wile naking
an assessment on a Hi ndu undivided famnly, the Incone Tax
of ficer allowed a deduction of  muni ci pal t axes in
determ ning the annual value of two house properties
occupi ed by the assessee. Subsequently, the Incone Tax
of ficer re-opened the assessnent on recei pt of a report from
the office of the Conptroller and Auditor-General of India
that on a true interpretation of s. 23(2) of the Incone Tax
Act, 1961, the deduction of rmunicipal taxes was not
adm ssible in the conmputation of the annual value of self-
occupi ed house properties. The assessee contended that the
report did not constitute "information" wthin the nmeaning
of section 147(b) of the Act, and the Gujarat H gh Court
accepted the plea in the view that information as to |aw
woul d consist of a statement by a person, body or authority
conpetent and authorised to pronounce upon. the I|aw and
invested with the authority to do so, and that the Audit
Departnent was not such conpetent or authorised authority.
On appeal by the Revenue, a Bench of two | earned Judges of
this Court, although endorsing the principle enunciated by
the High Court, said that the audit department was the
proper machinery to scrutinise assessnments mnade by the
Income Tax officer and to point out errors of |aw contained
therein, and the H gh Court had
453
erred in taking the strict view which it did. The Court
rested its decision on Assistant Controller of Estate Duty
v. Nawab Sir Mr Gsnman Ali Khan Bahadur, Conm ssioner of
I ncome Tax v. H H Snt. Chand Kanwarji (supra),
Conmi ssi oner of Incone Tax v. Kal ukutty and Vashi st Bhargava
v. | ncome Tax officer

In Assistant Controller of Estate Duty v. Nawab Sir Mr
osman Ali  Khan Bahadur (supra), this Court held the opinion
of the Central Board of Revenue as regards the correct
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val uation of securities for the purpose of estate duty to be
"information" within the neaning of section 59 of the Estate
Duty Act, 1953 on the basis of which the Controller of
Estate Duty was held entitled to entertain a reasonable
belief that property assessed to estate duty had been under-
val ued. The circunmstance that the opinion of the Board was
rendered in an appeal filed before it under the Estate Duty
Act against the assessnment made by the Assistant Controller
of Estate Duty was apparently not brought to the notice of
this Court when it heard R K Mlhotra v. Kasturbha
Lal bhai (supra). The opinion of the Board represented its
view as a quasi-judicial authority possessing jurisdiction
to lay down the |Iaw. Although the Board did not enhance the
val uation of the securities in the appellate proceeding
because of the argunent advanced by the appellant,
nonet hel ess its observations anpbunted to information as to
the law. It was not a case where the Board was functioning
as an extrajudicial authority, perform ng admnistrative or
executive functions, and not conpetent or authorised to
pronounce upon the law. The Del hi High Court in Conm ssioner
of Inconme -Tax v. H H Sm. Chand Kanwarji (supra) held that
the scrutiny note of Revenue Audit constituted "information"
within the meaning of section 147(b) of the Incone Tax Act
because the Conptroller and Auditor-General of India was
enmpowered by statute to scrutinise the proceedings of the
I ncome Tax Departnment and to point out defects and m stakes
whi ch adversely affected the Revenue. The Hi gh Court
consi dered that the view that information as to |aw could be
gathered only fromthe decisions of judicial. or quasi-
judicial authorities was unduly restrictive. 1n Comm ssioner
of Incone-tax v. Kalukutty (supra), the Kerala H gh-Court
al so regarded the note put up by Audit as "information"
within the neaning of section 147(b) of the Act, but it
appears to have assumed, without anything nore, that an
audit note would fall wthin that expression. As regards
Vashi st Bhargava v. Incone Tax officer (supra) the
"information" consisted in a note of the Revenue Audit
454
and the Mnistry of Law that the paynment of interest by the
assessee was in fact made to his —own account “in the
Provi dent Fund and, therefore, in |aw the noney paid did not
vest in the Government and, consequently, the origina
assessnent was erroneous in so far as it allowed the
deduction of the interest as expenditure made by the
assessee. The Delhi H gh Court upheld the reassessnent on
the finding that the note of the Revenue Audit -and the
Mnistry of Law had to be taken into account by the Income
Tax officer, because in his executive capacity he had to be
gui ded by the advice rendered by the Mnistry of Law-and he
had to pay due regard to the note of the Revenue / Audit
because the officers of the Audit Departnment were experts
enpowered to exam ne and check upon the work of the Income
Tax officers. It seems to us that the considerations on
which the Delhi Hgh Court rested its judgment are —not
correct. But the decision of the case can be supported on
the ground that the basic information warranting the re-
openi ng of the assessnment was the fact that the paynent of
interest was nade to the Provident Fund account of the
assesses hinsel f. That the noney so paid did not vest in the
CGovernment was a conclusion which followed automatically
upon that fact, and no controversy in law could possibly
arise on that point.

On the considerations prevailing with us, we are of
opi nion that the view taken by the Del hi H gh Court and the
Kerala High Court in the aforementioned cases is wong and
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we nust, with great respect, hold that this Court was in
error in the conclusion reached by it is. R K Ml hotra v.
Kast ur bhai Lal bhai (supra).

Qur attention has been drawn to the further decision of
the Kerala H gh Court in Mut hukri shna Reddi er V.
Conmi ssi oner of Income Tax, Kerala and the decisions of the
Al | ahabad High Court in Raj Kunmar Shrawan Kumar v. Centra
Board of Direct Taxes & Anr and Elgin MIlls Co. Ltd. v.
I ncome Tax officer, Conpanies Crcle, "A" Ward, Kanpur. The
Kerala High Court nerely followed its earlier judgment in
Conmi ssi oner of Income Tax v. Kalukutty (supra) and the
Al | ahabad High Court was inpressed by the sane reasons
substantially which persuaded the Delhi H gh Court and the
Kerala High Court in the cases referred to above.

Theref ore, whether considered on the basis that the.
nature and scope of ~the functions of the internal audit
organi sation of the Income Tax Departnent are co-extensive
with that of Receipt Audit or on the
455
basi s of the provisions specifically detailing its functions
in the Internal Audit Manual, we hold that the opinion of an
internal audit party of the Income Tax Department on a point
of law cannot be regarded as "information" wthin the
meani ng of section 147(b) of the Income Tax Act, 1961

The question /'referred by the Inconme Tax Appellate
Tribunal is answered in the negative, ~in favour of the
assessee and agai nst the Revenue The assessee is entitled to
one set of costs in these appeals.

P.B.R Appeal s al |l owed .
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