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St ates Reorgani sation Act, 1956-A district transferred
fromone State to another-Continued application of the |aw
applicable in the forner State even after transfer-Validity
of .

Section 109- Comi ssi oner of Religi ous Endownents- A body
cor por at e- Conmi ssioner, if could exercise powers under the
Act creating himas body corporate if no directions issued
by the Central Governnent.

Fees and Tax- Nature of.

HEADNOTE

The religious Mitts, of which the appellants were
Mat hadhi patis, were situated in the District of South Kanara
which fornmerly was in the State of Madras. Section 76(1) of
the Madras Hindu Religious and Charitable Endownents Act,
1951, the law applicable to the Mitts, provides -that in
respect of services rendered by the Government and  their
officers and for defraying the expenses incurred on account
of such services, every religious institution shall, from
the incone derived by it, pay to the Comm ssioner annually
such contribution not exceeding 5% of its incone as may be
prescri bed. Consequent upon the reorgani sation of States in
1956 the District of South Kanara was transferred to the
State of Mysore. By reason of the provisions of the States
Reor gani sati on Act the Madras Act of 1951 continued to apply
to the Mitts in the district even after their transfer to
the State of Mysore. The Government of Mysore issued a
notification authorising the Conm ssioner for Settlenent and
Charitabl e Endowrents for Mysore to exercise the functions
of the Conm ssioner under the Madras Act.
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In April, 1964 when the Conm ssioner of H ndu Religious
and Charitable Endowrents, Mysore issued a notice to the
appel | ants demandi ng paynent of certain contributions for
the years 1957 to 1960 the appellants denied their liability
to pay the anpbunts on the ground that (1) the Conm ssioner
had no power to demand paynent of contributions for the
peri od subsequent to Novenber, 1956 (when the District was
transferred from the forner State of Madras to the State of
Mysore); (2) that the denands were excessive and bore no
relationship with the services rendered by the departnent
and (3) that the expenditure incurred on the nmaintenance of
staff and officers of the Conmm ssioner’s office could not
wholly or in part be recovered fromthe appellants by way of
contributions under s.76(1) of the Madras Act of 1951

Al the contentions were rejected by the Comi ssi oner
The appellants thereupon filed wit petitions in the H gh
Court inpugning the Comm ssioner’s orders. The High Court
di smssed the wit petitions.

369

On appeal to this Court it was contended on behal f of
the appellants that (1) the notification issued by the
Mysore Governnent authorising the Comissioner to exercise
the functions of the Commi ssioner under the Madras Act was
i nval i d because the Conm ssioner being a Corporation Sole
the only authority conpetent to issue a notification in this
behal f under s. 109(1) of the States Reorganisation Act 1956
was the Central Government; (2) that the demands made by the
Commi ssioner for ‘paynent of fees were illegal because
considering the services rendered to them they were
excessive; (3) that the application of the Madras Act to one
district only offends against the guarantee of  equality
contained in Art. 14 because the Miutts were required to pay
fees which simlar institutions situated-in other areas of
the State were not required to pay and(4) that though the
initial application of the Madras Act of 1951 to the
District was not violative, its continued application
of fends agai nst the guarantee of equality.

Di sm ssing the appeal s,

N

HELD : 1. The provisions of 's.109(1) of the States
Reor gani sati on Act do not support the argument ~that the
Comm ssioner being a Corporation Sole the —only authority
conpetent to issue the notification under s. 122 was the
Central Governnent. Though the body corporate has to
function within the scope of and in accordance wth the
directions issued by the Central CGovernnent fromtine to
time, its power to function under the parent Act is not
conditional on the issuance of directions by the Centra
Government. |f directions are issued by the Centra
CGovernment they have to be conplied with by it. If on the
ot her hand no directions are issued the powers and functions
of the authority remain uninpaired and can neverthel'ess be
exerci sed as contenplated by the Act which creates the body
corporate. [375C D

2.(a) Information on natters like the dat e of
constitution of the Religious Endowrent Fund, annual salary
budget of the Conmissioner’s establishnent at different
places and the total nunmber of institutions to which
services were rendered sought by the appellants would be
within the know edge of the respondents and coul d have been
supplied. For the purposes of finding whether there was a
correl ati onship between the services rendered to the fee
payers and the fees charged it is necessary to know t he cost
incurred for organising and rendering the services. But
matters involving consideration of such correlationship are




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 23

not required to be proved by mathenmatical formula. Wat has
to be seen is whether there is a fair correspondence between
the fee charged and the cost of services rendered to the fee
payers as a class. A vivisection of the amounts spent by the
Conmi ssi oner’s establishment woul d have been specul ative. It
cannot be said that substantial prejudice had been caused to
the appellants by reason of the non-supply of the
i nformati on sought by them [376 F-H]

(b) It is well-established that a tax is levied as a
part of a conmon burden while a fee is for a special benefit
or privilege. Public interest is at the basis of al
impositions; but ina fee it is sone special benefit which
the individual receives which is the basis of inposition. A
fee being a levy in consideration of rendering service to a
particul ar type, correlation between the expenditure and the
levy nust exist but ~alevy wll not be regarded as a tax
nerely because of the absence of unifornmity in its incidence
or because of compul sion
370
in the col | ection thereof or because sone of t he
contributories did not obtain the same degree of service as
others may. [377F-H

In the instant case there were sone institutions whose
annual income was over Rs. 200 and a |arge nunber whose
annual income was less than Rs. 200. The smal | er
institutions require and receive services from the
department as nuch as the bigger class and the anounts
collected by way of = fees were just enough ‘to balance the
bul k of the expenditure incurred for financing the conduct
of affairs of the departnent which is charged with the duty
and obligation of rendering services to the -institutions
directly and to the public which patronises or visits them
indirectly. [378G H

The Conmi ssioner, H ndu Religious Endownent, Madras v.
Sri Lakshm ndra Thirtha Swaniar- of Sri Shirur Mitt. [1954]
SCR, 1005, H H.  Sudhundra Thirtha Swam ar v. Conmmi ssi oner
for Hndu Religious & Charitable Endownrents, Mysore. [1963]
Suppl. 2 SCR 302, Kewal Krishan Puri and Anr. etc. v. State
of Punjab and ors. etc. [1979] 3 SCR 1217, Hingir Ranpur
Coal Co. Ltd. & Os. v. State of Oissa and Os. [1961] 2
SCR 537, Indian Mca and Mcanite Industries Ltd. v. State
of  Bi har & ors. [1971] Suppl. SCR 319, Secretary,
Government of Madras, Hone Departnent and Anr. v. ~Zenith
Lanp & Electrical Ltd. [1973] 2 SCR 973 referred to.

(c) In the absence of any acceptabl e evidence show ng
that the departnent had built up large accunulations or
reserves out of the fees collected from the various
institutions and considering that services were required to
be rendered to a large class of institutions consisting of
major and mnor institutions it cannot be said that there
was no approximation or correspondence between ‘the fees
levied on the appellants and the services rendered to the
class to which they bel onged. [379C D

3. The Madras Act of 1951 inits application to the
district of South Kanara (nowin the State of Karnataka)
does not infringe Art. 14 of the Constitution. By a |long
line of decisions this Court has laid down that dissimlar
treatnment does not necessarily offend against the guarantee
of equality contained in Art. 14 so long as there is a valid
basis for classification and the classification bears a
nexus with the object of the inmpugned provisions. In matters
arising out of reorganisation of St at es, conti nued
application of laws of a State to territories which were
within that State but which becane a part of another State,
is not di scrimnatory since classification rests on
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geogr aphi cal consi derations founded on historical reasons.

Bhai yal al Shukla v. State of Madhya Pradesh [1962]
Supp. 2 SCR 257, Pandit Banarsi Das Bhanot v. State of MP.
[1959] SCR 427, Anant Prasad Lakshminivas Ganeriwal v. State
of Andhra Pradesh and other [1963] Suppl. 1 SCR 844, The
State of Madhya Pradesh v. Bhopal Sugar |Industries Ltd.
[1964] 6 SCR 846, Vishwesha Thirtha Swamar & Os. v. State
of Mysore & Anr. [1972] 1 SCR 137 referred to.

State of Rajasthan v. Rao Manohar Singhji [1954] SCR
996 and Jia Lal v. The Del hi Administration [1963] 2 SCR 364
di sti ngui shed.

4. Section 119 of the States Reorganisation Act, 1956
was intended to serve a tenporary purpose. But Acts, Rules
and Regul ations whose constitutional validity is upheld and
can be upheld only on the ground that no violation per se of
Art. 14 is involved in the application of different |aws
371
to different conponents of a State, if the area to which
unequal | aws are applied has become a part of the State as a
result of the States Reorganisation, cannot continue to
apply to such area indefinitely. An indefinite extension and
application of wunequal laws for all tine to cone would
mlitate against their true character as tenporary neasures
taken in order to serve a tenporary purpose. The decision to
wi t hdraw application of unequal |aws to equals cannot be
del ayed unreasonably / because the relevance of historica
reasons which justify the applicationof unequal laws is
bound to wear out  with the passage of time. But it cannot,
however, be said that the continued application of the Act
to the District becane  violative of Art. 14 as inmediately
as during the period wunder consideration, which was just
five or six years after the passing of the States
Reorgani sation Act. Nor has the continued application of
that Act wuntil now is showmn to be violative of Art. 14.
[ 387E- G

Narottam Ki shore Dev Varma and Ors. v. Union of India
and Anr. [1964] 7 SCR 55 referred to.

Shinghal J. (concurring in the final decision).

1. In the absence of necessary pleadings by the
appellants it was not necessary to -consider whether the
continued application of the Madras Act to the district was
violative of Art. 14 of the Constitution. It cannot al so be
said that inequality is wit large on the face of the
i mpugned statute in its application to the district and that
it is perilously near the periphery of unconstitutionality
nerely because of the |apse of 23 years. [395A]

2. Pleadings or a statenent of material facts are of
vital inportance because absence of all the necessary facts
ina petition for the redress of a grievance  denies an
opportunity for the opposite party to formulate its case.
The parties woul d not know the points at issue and therefore
the controversy woul d be confined to any point or points. If
a petition filed wunder Art. 226 or Art. 32 alleging
i nfringenent of Art. 14 is singularly deficient in
furnishing particulars justifying the allegation, but nmakes
out only a nere plea of differential treatnment, that, by
itself, would not be sufficient to enable the Court to
examne the validity of the petitioner’s claim [389GH
392H

In the instant case the sole ground on which the
appel l ants rested their plea of discrimnation was the
continued application of the provisions of the Act to the
district eight or nine years after the reorganisation of
States and that failure to "unify" the legislation on the
subject of H ndu Religious and Charitable Endownents was
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whol ly discrimnatory. That is quite untenable in view of
the decision in Bhopal Sugar Industries case. The other plea
of mxing of Mitts wth tenmples is not quite intelligible.
It had not even been referred by the counsel during the
argunents. The grounds which had been taken were, therefore,
unt enabl e. [ 394A-C]

3. It is inpossible to lay down any definite time limt
within which the State has to make the necessary adj ustnent
for the purpose of effectuating the equality clause of the
Constitution. Wiile differential treatment could not be
permtted to assune permanency wthout a rational basis to
support it as years go by a nere plea of differentia
treatnent is by itself  not sufficient to attract the
application of Art. 14.

State of Madhya Pradesh v. Bhopal Sugar Industries Ltd.
[1964] 6 SCR 846 fol l owed.

372

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal Nos. 1445-
1448 of 1968.

Fromthe Judgment and Order dated  25-8-1967 of the
Mysore High Court /in Wit Petition Nos. 1575, 1576, 1579/65
and 1439/ 66.

AND
G vil Appeal Nos. 1720-1722 of 1968

Fromthe Judgnent and Order dated 25-8-1967 of the
Mysore High Court in Wit Petition Nos. 1649/64, 1650/64 and
1651/ 64.

H B. Datar, R B. Datar and A. K Srivastava for the
Appel lants in C. A Nos. 1445-48/68.

A. K Srivastava and Vi neet Kumar for the Appellants in
C. A. Nos. 1720A-1722/68.

V.A. (Dr.) Sayed Mohamad. and N. Nettar for RR 1-3 in
C. A. Nos. 1445-1448/68 and RRin C. A Nos. 1720A-1722/68.

R P. Bhat and Grish Chandra for RR4 in C A  1445-
1448/ 68.

The Judgrment of Y. V. Chandrachud, C. J., V. R Krishna
lyer, NN L. Untwalia and A. D. Koshal; JJ. was delivered by
Chandrachud, C J. P. N Shinghal, J. —gave a separate
Qpi ni on.

CHANDRACHUD, C.J. These seven appeals by certificate
are directed against the judgnent dated August 25, 1967
given by the High Court of Msore in Wit Petitions Nos.
1649, 1650 and 1651 of 1964, Wit Petitions Nos. 1575, 1576
and 1579 of 1965 and Wit Petitions No. 1439 of 1966. These
Wit Petitions were filed by the appellants under article
226 of the Constitution praying that the denmand notices
issued by the Conmi ssioner for Hindu Rel i gious and
Charitabl e Endowrents of Mysore be quashed and for a wit of
mandanus restraining the respondents fromtaking any action
i n pursuance thereof.

Until Novenber 1, 1956, when the States Reorgani sation
Act, 37 of 1956, cane into force the District of South
Kanara was a part of the forner State of Madras. As a result
of the States Reorganisation Act that District becane a part
of the State of Mysore, now the State of Karnataka.

The Madras Legislature passed an Act called the Madras
Hi ndu Religious and Charitable Endowrents Act, 19 of 1951
("the Madras Act of 1951"), to provide for the better
admini stration and gover nance of H ndu Religious and
Charitable Institutions and Endowrents
373
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in the State of Madras Section 76(1) of the Act, as it stood
originally, provided that in respect of the services
rendered by the Government and their officers, every
religious institution shall, fromthe inconme derived by it.
pay to the Governnent annually such contribution not
exceeding 5 per centum of its income as may be prescribed.
This provision and sone other provisions of the Act were
chall enged in the Madras Hi gh Court on behalf of the Shirur
Mutt and others. The chall enge was uphel d by the H gh Court
and the appeal filed therefromby the Conm ssioner, Hindu
Rel i gi ous Endownents, Madras, was dism ssed by this Court in
The Conmi ssioner, Hi ndu Religious Endowrents, Madras, v. Sr

Lakshm ndra Thirtha Swamar of Sri  Shirur Mitt. Section
76(1) was held void by this Court on the ground that the
provision relating to the paynent of annual contribution
contained in it was in the 'nature of tax and not fee and
therefore it was beyond the legislative conpetence of the
Madras State Legislature to enact the provision. The Madras
Legi sl ature anended section 76(1) of the Act so as to
provide that in respect of the services rendered by the

Covernment _and their officers, "and for defraying the
expenses incurred on -account of such services", every
religious institution shall, fromthe income derived by it,

pay to the Comm ssioner annually such contribution not
exceeding five per ~centum of its Jincone as nay be
prescribed. The wvalidity of the anended section, was upheld
by this Court in H H Sudhundra ~Thirtha Swaniar V.
Conmi ssioner for H ndu Religious & Charitable Endowrents,
Mysor e.

After the formation of the new State of Mysore under
the States Reorganisation Act, 1956, laws which were in
force in the areas which were fornerly conprised within the
Madras State, conti nued to apply to t hose ar eas
notwi t hstanding the fact that they became part of the new
State of Mysore. Section 199 of the Act of 1956 provides
that the provisions of Part Il (*Territorial Changes and
Formati on of new States’) shall ( not be deenmed 'to have
effected any change in the territories to which any law in
force immediately before the appointed day -extends or
applies, and territorial references in any -such lawto an
existing State shall, until ot herwi se provided by a
conpetent Legislature or other conpetent —authority, be
construed as nmeaning the territories wthin that  State
i mediately before the appointed day. It is by reason of
this section that the Madras Act of 1951 continued to apply
to the South Kanara District which prior to November 1,
1956, was a part of
374
the Madras State but which becane after that date a part of
the Mysore State.

W will refer to the facts of Civil Appeal 1445 of 1968
whi ch arises out of Wit Petition 1575 of 1965. The facts of
the other appeals are in material respect simlar. The
appel  ant who is the Mathadhi pati of Shri Admar Mitt in-the
South Kanara District received a notice dated April 24, 1964
from the Conmi ssioner, Hindu Religious and Charitable
Endownents, Mysore demandi ng paynent of contribution for
Fasli years 1367 to 1370 which correspond to cal endar years
1957 to 1960. By the notice, the Comm ssioner demanded a sum
of Rs. 12,724.60 for the Fasli year 1367, Rs. 12,274.60 for
the Fasli year 1368, Rs. 11,270.70 for the Fasli year 1369
and Rs. 12,169.20 for the Fasli year 1370. The appell ant
di sputed his liability to pay the contribution on the ground
that the Comm ssioner was not entitled to nake any dermand
for the period subsequent to Novenber 1956, that even
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assumng that he had the lawful authority to nmake the
denmands, the anount denanded was excessive bearing no
relationship with the services rendered by the Depart nent
and that the expenditure which was incurred on the
mai nt enance of the office and staff of the Commi ssioner and
the Deputy Comm ssioner could not wholly or in part be
recovered from the appellant by way of contribution under
section 76(1) of the Madras Act of 1951

Since the Commi ssioner did not accept the appellants’
contention, the appellants filed the Wit Petitions in the
Mysore High Court asking that the demand notices be quashed
as illegal. Those Wit Petitions were dismssed by the Hi gh
Court but it has given to the appellants certificates to
appeal to this Court under articles 133(1)(a) and (c) of the
Constitution.

Simul taneously with ~the States Reorganisation Act
coming into force, the Governnent of Msore issued a
notification under section 122 of that Act authorising the
Comm ssioner for Settlements and  Charitabl e Endowrents for
Mysore to exercise the functions of the Conmi ssioner under
the Madras Act of 1951. It is contended on behalf of the
appel lants that the aforesaid notification lacks laws
authority because, the Comni ssioner being a Corporation
Sole, the only authority which is conpetent to issue the
notification under section 122 is the Central Governnent, by
reason of the provisions contained in section 109(i) of the
SR Act. It is true that by section 80 of the Madras Act of
1951, the Conmissioner is constituted a Corporation Sole
with a perpetual succession. But the provisions of section
109(1) of the S. R Act on which the argunment rests do not
support the argunent. The relevant part of section 109 (1)
provi des that where any body corporate has been
375
constituted under a State Act for an existing State, any

part of which is by virtue of the provisions of Part Il of
the S R Act transferred to _any other State, then
notw t hst andi ng such transfer, the body corporate shall, as

fromthe appointed day continue to function and operate in
those areas in respect of which it was functioning and

operating i mediately before that day, "subject to such
directions as may fromtine to tine be issued by the Centra
Government". Under this provision, it is —conpetent to the

Central Government to issue directions to a body corporate
and by reason of sub-section 2 of section 109, any direction
i ssued by the Central CGovernnent under sub-section (1) shal
include a direction that any law by which the said body
corporate is governed shall have effect subject to such
exceptions and nodifications as nmay be specified in_ the
directions. In other words, the body corporate has to
function within the scope of and in accordance wth the
directions issued by the Central Governnent fromtine to
time. But the power of the body corporate to function under
the parent Act is not conditional on the issuance of
directions by the Central Government. |If directions -are
issued by the Central Government, they have to be conplied
with by the body corporate. If no directions are issued, the
powers and functions of the authority remain uninpaired and
can neverthel ess be exercised as contenplated by the Act
whi ch creates the body corporate.

The second contention made on behal f of the appellants
is that the demands made by the Conmi ssioner for the paynent
of fees is illegal because, <considering the services
rendered to them the denmands are clearly excessive. In
other words the argument is that there is no quid pro quo
bet ween the services rendered by the State to the appellants
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and the fees which the Comm ssioner has called upon themto
pay.

The affidavit of Shri Annaji Rao in support of Wit
Petition 1575 of 1965 filed by the Admar Miutt contains the
followi ng averments directed to establishing the absence of
quid pro quo. It is stated in paragraphs 14 to 18 of the
said affidavit that,

(1) inthe district of South Kanara, there are
about 310 nmmjor religious institutions which
are dealt with by the establishnent of the
Conmi ssioner. Qut of these, only 30 have an
annual inconme exceeding Rs. 20,000/-. Qut of
these 30, 17 are Mutts and out of these 17, 9
are situated in Udipi, South Kanara.

(2) the 30 mgjor institutions are dealt with by
the Deputy Conmi ssi oner, Sout h Kanar a,
Mangal or e, under- the powers del egated to him
by the Comm ssioner. The remai ning 280
Institutions are dealt with by the

376
Assi stant Conm ssioner who has a separate
establ i shmrent of his own;

(3) the Deputy Comm ssioner, who deals with the
30 nmpjor “institutions, utilises the services
of two Cerks and one Stenographer in his
of fice at Mangal ore, the expenditure on whose
salary cannot exceed Rs.” 6,000/- per annum
approxi mately. The ~only work ‘that is being
done by the Deputy Comm ssioner in respect of
the Mutts is to receive the draft Annua
Budgets submtted by them and to nake his
remarks thereon. A service of this nature
cannot cost nore than Rs.200/- per annum

(4) for the petty services which are  being
rendered to the appellants, the five Udipi
Mutts have been called up on to pay a sum of
Rs. 30,000/- for the four years in question
A sum of Rs. 25/,000/- is demanded fromthe
other four Mitts for the sanme period. Apart
fromthese 9 Mutts, there are 8 other Mitts
and 13 other major institutions fromwhoma
sum of Rs. 50,000/- has been denmanded. These
demands are grossly uncorrelated to the cost
of services rendered to the appell ants.

On Decenber 20, 1966 an application ~was filed in the
Hi gh Court on behalf of the appellants asking that the
respondents be directed to furnish the necessary particulars
regarding, inter alia, (i) the date when the Religious
Endownents Fund was constituted; (ii) the denmands nade in
respect of the major institutions in South Kanara; (iii) the
sal aries payable to the establishnents of the Commi ssioner
and the Deputy Comm ssioner; (iv) the functions discharged
by the Deputy Comm ssioner in respect of Mitts; (v) the
expenditure incurred by the Conmi ssioner’s office in
Mangal ore and in Bangalore and (vi) the total nunber  of
institutions controlled by the Departrment in the four areas
which were formerly parts of other States but which had
becomre a part of the State of Msore under the States
Reor gani sati on Act.

The informati on sought by the appellants could have
been supplied by the respondents because natters |like the
date of constitution of the Fund, the annual sal ary budget
of the Comm ssioner’s establishment at different places and
the total nunber of institutions to which services were
rendered would be within their special know edge. For the
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purpose of finding whether there is a correlationship
bet ween the services rendered to the fee payers and the fees
charged to them it

377

is necessary to know the cost incurred for organising and
rendering the services. But matters invol ving consideration
of such a correlationship are not required to be proved by a
mat hematical fornmula. What has to be seen is whether there
is a fair correspondence between the fee charged and the
cost of services rendered to the fee payers as a class. The
further and better particulars asked for by the appellants
under Order VI, rule 5 of the Gvil Procedure Code, would
have driven the court, had the particulars been supplied, to
a laborious and fruitless inquiry into mnute details of the
Conmi ssi oner’s departnmental budget. A vivisection of the
ampunts spent by the Conmi ssioner’s establishnent at
different places for ~various purposes and the ad-hoc
all ocation by the court of different anpunts to different
heads woul'd at best have been speculative. It would have
been no ‘nore possible for the H gh Court if the information
were before it, than it would be possible for us if the
informati on were before us, to find out what part of the
expenses incurred by the Conmm ssioner’s establishment at
various places and what part of the salary of his staff at
those places should beallocated to the functions di scharged
by the establishnment in connection with the services
rendered to the appellants. W do not therefore think that
any substantial prejudice has been caused to the appellants
by reason of the non-supply of = the information sought by
them

The necessity for establishing quid pro quo between the
fee and the cost of services renderedis a matter which is
no | onger open to doubt or debate. Several decisions of this
Court have considered that question, beginning perhaps with
the decision in the Shirur Mitt case (supra) and ending
(hopefully) wth the recent judgrment delivered by a
Constitution Bench of this Court in a |arge group of Market
Fee cases from Punjab and Haryana in Kewal Krishan Puri and
Anr. etc. v. State of Punjab and Ors. etc.

In the Shirur Mutt case (supra) in which-the |evy under
the unanmended section 76(1) of the Mdras Act of 1951 was
held to be a tax Mikherjea, J., who delivered the judgnent
of the Court, said that the distinction between a tax and a
fee lies primarily in the fact that a tax is levied as a
part of a conmmon burden while a fee is for a special benefit
or privilege. Public interest, according to the Court, is at
the basis of all inpositions but in a fee it is sone specia
benefit which the individual receives. After this decision
section 76 was anended by the Madras Legislature and the
amended section was upheld by this Court in Sudhundra
Thirtha Swam ar case (supra). It was held in that ‘case that
a fee does not cease to be of that character nerely because
there is an el ement of conpul sion or coerciveness
378
present in it, nor is it a postulate of a fee that it nust
have direct relation to the actual services rendered by the
authority to the individual who obtains the benefit of the
service. Shah, J., who spoke for the Court, enphasised that
"if with a view to providing a specific service, levy is
i nposed by |aw and expenses for maintaining the service are
nmet out of the anobunts collected, there being a reasonable
relation between the levy and the expenses incurred for
rendering the service, the levy would be in the nature of a
fee and not in the nature of a tax". In other words, "a fee
being a levy in consideration of rendering service of a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 23

particular type, <correlation between the expenditure by the
CGovernment and the levy nust undoubtedly exist, but a |evy
will not be regarded as a tax nerely because of the absence
of uniformity in its incidence, or because of conpulsion in
the collection t her eof nor because sorme of t he
contributories do not obtain the sanme degree of service as
others may". In Hingir Rampur Coal Co. Ltd. & Os. v. State
of Orissa and Os., the Court while upholding the |levy of
fee said through Gaj endragadkar, J. that the schene of the
Act showed that the cess was |evied against the class of
persons owning mnes in the notified area and it was |evied
to enable the State Governnment to render specific services
to that class by developing the notified mneral area. In
Indian Mca & Mcanite Industries Ltd. v. State of Bihar &
O's., Hedge, J. who spoke for the Court said that before any
levy can be upheld as a fee, it must be shown that the |evy
has "reasonable correlationship" with the services rendered
by the ~Governnment to  the fee payer but that it wll be
i npossi ble to expect an exact correl ationship. According to
the | earned Judge, the correlationship expected is one of a
general character and not as of arithnetical exactitude. In
Secretary, Governnent of  Madras, Hone Department and Anr. v.
Zenith Lanp & Electrical Ltd. where the question was as
regards the validity of court fees, Sikri, C J. speaking for
the Court, pointed out that there nust be a "broad
correl ati onshi p* between the fees coll ected and the cost of
adm nistration of civil justice and that each case has to be
judged from a reasonable and practical point of view for
finding out the element of quid pro quo. Al of these
deci si ons have been discussed and the principles laid down
therein reaffirmed by this Court in the Punjab and Haryana
Mar ket Fee cases (supra) in which the judgnment was delivered
by one of us, nanmely, Untwalia, J.

It is clear from the various facts nmentioned by the
respondents in their affidavit in the H gh Court that under
the supervision and control of the Conm ssioner, there are
as many as 324 institutions
379
with an incone of over Rs. 200/- per annum and 1796
institutions with an incone of less than Rs. 200/- per
annum The latter class of smaller institutions requires and
recei ves services fromthe Departnment as much as the forner
class of bigger institutions does. The anounts col |l ected by
the levy of fees on these institutions was just enough to
bal ance the bulk of the expenditure incurred, at -1|east
during the period under review, for financing the conduct of
affairs of a Departnent which is charged with the duty and
obligation of rendering services to the institutions
directly and to the public which patronises or visits them
indirectly.

The rules framed under the Madras Act -of 1951
prescribed a fee varying from3 to 5 per cent of the annua
income of the institutions. The figures furnished by the
Conmi ssioner in the third statenent dated August 10, 1967
which was filed in pursuance of the directive issued by the
H gh Court show that the total denand nmde on all the
religious institutions for fees during the vyears 1957 to
1964 anounted to Rs. 8,80,389/- while the allocable expense
for the services was Rs. 7,54,160/-. 1t is not wthout
significance that though the total demand nade on the Mitts
during the said period was in the sumof Rs. 3,64,591/-, the
contribution received fromthe Mitts was Rs. 24,526/- only.
In the absence of any acceptable evidence showi ng that the
Department had built up large accumul ati ons or reserves out
of the fees collected fromthe various institutions and
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considering that services are required to be rendered to a
|arge class of institutions consisting of nmmjor and m nor
institutions, we do not think that we can positively conme to
the conclusion that there is no appr oxi mati on or
correspondence between the fees |levied on the appellants and
the services rendered to the class to which they bel ong. The
second contention therefore fails.

The third and last contention nade by the |earned
counsel for the appellants is that the application of the
Madras Act of 1951 to one district only of the State of
Kar nat aka of f ends agai nst the guar antee of equal ity
contained in article 14 of the Constitution which provides
that the State shall not deny to any person equality before
the law or the equal protection of the laws wthin the
territory of India. It~ is urged that as a result of the
application of the Madras - Act of 1951 to the Mitts and
temples in the South Kanara District, they are required to
pay fees under the Act which simlar institutions situated
in other ~'areas of ~Karnataka do not have to pay. The burden
thus inposed on the appellants is said to be an act of
hostil e discrimnation and therefore unconstitutional

In support of this argunent counsel has drawn our
attention to certain-decisions of this Court which we wll
presently exam ne but
380
before doing so, we nust recall the background in which the
Madras Act of 1951 becane applicable to the South Kanara
District of the State of Mysore, now the State of Karnataka.
To recapitulate briefly, the South Kanara District which was
fornmerly a part of the State of Madras, became a part of the
State of Mysore as a result of the Reorgani sation of States
on Novenber 1, 1956. It is by reason of the provisions of
the States Reorganisation Act, 1956 that the Madras Act of
1951 continues to apply to the South Kanara District
notwi t hstanding the fact that it is no longer a part of the
State of Madras. Section 119 of the SR Act provides to
that effect.

In State of Rajasthan v. Rao Manohar Singhji /three
O di nances, No. XXVI| of 1948 and Nos. X and XV of 1949 were
chall enged on the ground, inter alia, that after fina
formation of the State of Rajasthan in My, 1949 the
Ordi nances remained in force in a part of the State with the
result that while Jagirs in a part of the State were nmanaged
by the State, the Jagirs in the rest of the State were left
untouched and remained with the Jagirdars. Section 8-A
which was inserted in Odinance XXVII of 1948 by section 4
of Ordinance X of 1949 and was anended by section 3 of
Ordi nance XV of 1949, provided that the revenue including
t axes, cesses and other revenue fromforests which was unti
then collected by Jagirdars shall in future be collected by
and paid to the GCovernment. After deducting the collection
charges and other expenses, the CGovernnment was to pay back
the revenue to the Jagirdars concerned.

This case is distinguishable for the sinple reason that
the decision turned on the application of article 13 of the
Constitution and the case did not involve considerations
arising out of the provisions of the States Reorgani sation
Act. The respondent therein was a Jagirdar in the forner
State of Mewar which was integrated in April 1948 to form
what was known as the fornmer United State of Rajasthan. In
April and May 1949 that State was anmalgamated wth the
forner States of Bikaner, Jaipur, Jaisalnmer and Jodhpur and
the former Union of Matsya to formthe State of Rajasthan
The three Ordinances in question were issued by the former
United State of Rajasthan, as a result of which the
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managenent of the Jagirs in the State, including those in
Mewar, was assumed by the State. After the final formation
of the State of Rajasthan in My 1949, the Odinances
remained in force in a part of the State only with the
result that the Jagirdars of only a part of the State could
not collect their rents while Jagirdars in other areas like
Bi kaner, Jai pur, Jaisalnmer, Jodhpur, and the Matsya Union
were under no such disability, since there was

381

no such lawin those areas. But when the integration of
April and May, 1949 took place, the discrimnation exhibited
itself not by virtue of anything inherent in the inmpugned
Ordi nances but by reason  of the fact that Jagirdars of one
part of the State were subjected to a disability while those
in the other parts remained wholly unaffected. As observed
by this Court in its judgnment, this was an obvi ous case of
di scrimnation not supported on.the ground that it was based
upon a reasonable classification. The discrimnation was not
open to any exception until the Constitution came into force
on January 26, 1950 when by reason of Article 13, all |aws
in force in the territory of India inmediately before the
conmencenment of the Constitution in so far as they were
inconsistent with the provisions of Part 11l became void to
the extent of the “inconsistency. The High Court as well as
this Court found /'that Section 8-A was  unconstitutiona

because there was no real and substantial distinction why
the Jagirdars of a particular area ~should continue to be
treated with inequality as conpared with the Jagirdars in
another area of the State. There was nothing to show that
there was any peculiarity or any special feature in the
Jagirs of the fornmer United State of Rajasthan, like Mewar,
to justify differentiation fromthe Jagirs conprised in the
States which were subsequently integrated-into the State of
Raj asthan in 1949. In other words, after the formation of
the new State there was no justification for taking away the
powers of the Jagirdars of a disfavoured area |ike Mewar and
to leave themintact in the rest of the areas |ike BiKkaner

Jai pur and Jodhpur.

In Jai Lal v. The Del hi Administration, on which also
the appellants rely, there were two appeals before this
Court arising out of convictions under section 19(f) of the
Indian Arms Act, 1878. Section 29 of that Act provided that
for prosecution for an offence under section 19(f) of the
Act committed in the territories north of the Juma -and
Ganga, no sanction was required but sanction was required
for the prosecution if the offence was committed in other
areas. The court exanmi ned the | egislative history of section
29 and noticed that the section made a distinction between
the areas to which the Arnms and Amunition Act of /1960
applied and the other areas. The forner included territories
whi ch had been di sarned under orders of the Governor-Genera
and those in which a general search had been ordered, which
conprised the territories north of the Jumma and Ganga. This
differentiation came to be made as a result of the politica
situation which obtained in India follow ng the "rebel l'ion"
of 1857, its genesis being that the |argest opposition to
the British Governnent cane from Taluqgdars to the north of
t he Jumma
382
and Ganga. Bearing in mnmnd these historical reasons,
Venkat arama Aiyar, J., speaking for the Court, observed that
nore than a century had elapsed since 1857 and the
conditions had so radically changed that it was inpossible
any | onger to sustain any distinction between the
territories north of the Jumma and Ganga and the other
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territories on any ground pertinent to the object of the | aw
in question. Section 29 was accordingly held to be repugnant
to article 14. This decision too is distinguishable for two
reasons. Firstly, nore than a century had el apsed since the
occurrence of events which led to differential treatnent
bei ng accorded to the area north of Jumma and Ganga; and it
is a well-knowmn fact of history that political conditions
had changed vastly in India during that period. Secondly, as

in Rao Manohar Singhji, (supra) the discrinmnation was
violative of article 14 of the Constitution because there
was no | onger any nexus bet ween t he geogr aphi ca

classification made by section 29 of the Indian Arns Act,
1878 and the object of that provision. After the enactnent
of the Constitution, article 13 rendered section 29
unconstitutional

There are certain _-other decisions to which the
appel l ants’ counsel” hinmself drew our attention fairly and
they clinch theissue. W wll now refer to them In
Bhai yal al 'Shukla v. State of Madhya Pradesh, the appellant
was engaged- in the business of construction as a contractor
under the P.WD. in the Rewa Circle of the forner State of
Vi ndhya Pradesh which had becone a part of the State of
Madhya Pradesh. He challenged the levy of Sales Tax on
buil ding materials supplied by himduring the years 1953-59.
After the re-organisation of States, Madhya Pradesh had as
nmany as four Sales /Tax Acts. One of the argunents advanced
on behalf of the appellant was that a person belonging to
the area of the forner State of Madhya Pradesh was not
liable to sales tax on building materials in a works
contract, under the C. P. and Berar Sal es Tax Act because of
the decision of this Court in Pandit Banarsi Das Bhanot v.
State of Madhya Pradesh, but another ~person living in an
area formng part of the forner State of Vindhya Pradesh was
liable to sales tax wunder the sane Act, as extended to
Vi ndhya Pradesh. \While rejecting the argument that article
14 was thereby contravened, this Court held that the laws in
different portions of the new State of Madhya Pradesh were
enacted by different |egislatures, and under section 119 of
the States Reorganisation Act, all laws in force were to
continue until re-pealed or altered by the appropriate
Legi slature. The Sales Tax law in Vindhya Pradesh having
been validly enacted, it carried its
383
validity with it under section 119 of the St ates
Reor gani sati on Act, when it becane a part of Madhya Pradesh.
Thereafter, observed Hi dayatullah, J. on behalf ~of the
Court, the different laws which were in force in different
parts of Madhya Pradesh could be sustained on the ground
that the differentiation arose fromhistorical reasons and a
"geographical classification based on historical reasons”
was valid. For the last proposition, reliance was placed on
two unreported decisions of the Court, dated Novenber 2 and
Noverber 30, 1960.

In Anant Prasad Lakshm nivas Ganeriwal v. State  of
Andhra Pradesh and O hers, the appellant who clained to be
the sole hereditary trustee and nutawalli of a tenple in
Hyderabad was served with a notice by the Director of
Endownent s, Hyderabad, to have the tenple registered under
the Hyderabad Endowrents Regul ati ons, 1940. The Director of
Endownents of Hyderabad also passed two orders directing
that the supervision of the tenple be taken over under r
179 of the Endowrents Rules and that the managenent of the
temple do vest in the Director of Endowrents, Hyderabad. The
appellant filed a Wit Petitionin this Court challenging
the wvalidity of the Regulations and the Rules framed
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thereunder as being repugnant to articles 14 and 19 of the
Constitution. His contention was that there were two laws in
force in two parts of the State of Andhra Pradesh with
respect to religious endownents and that these two | aws were
different in many matters resulting in discrimnation which
was hit by article 14. The State of Andhra Pradesh, as it
cane into existence after the States Reorganisation Act,
1956, consists of two areas one of which cane to that State
fromthe former Part A State of Madras in 1953 and the ot her
fromthe forner Part B State of Hyderabad in 1956. This
Court observed, while repelling the challenge under article
14, that the two areas naturally had different laws and
that, assimlation of the Ilaws which were in operation in
the two parts of the State and bringing them under one
conmon pattern was bound to take sone tine. It appears that
the Court was infornmed that the question of having one | aw
for public trusts-of religious or charitable nature was
under the  active consideration of the State CGovernnent, for
whi ch reason, ~the Court thought that it was not right to
strike down all 1Taws prevailing in the two parts of the
St at e because —of certain differences in themarising out of
hi storical reasons. The Court applied to the facts before it
the ratio of Bhaiyalal Shukla (supra) and distinguished the
decision in Rao Manohar Singhji (supra).

In The State of Madhya Pradesh v. Bhopal Sugar

I ndustries Ltd., the respondent conpany filed a Wit
Petition in August 1960
384

inthe MP. Hgh Court praying that the State of Madhya
Pradesh be restrained from enforcing the Bhopal State
Agricultural Income-tax Act, 1953 on the ground that it
contravened the conpany’s right wunder article 14 of the
Constitution. By the States Reorganisation Act, 1956, the
territory of the State of Bhopal ~ becanme from Novenber 1,
1956 a part of the State of Mudhya Pradesh. Though shortly
thereafter, the Adaptation of Laws O der was issued to apply
certain laws uniformy to the entire State and though the
Legi sl ature, under the Madhya Pradesh Extension of ‘Laws Act,
1953 had made certain other alterations in the |aws
applicable to the State, the Bhopal State Agricultura
I ncome-tax Act remai ned unanmended. Nor was its - operation
extended to the other regions of the State. The resul t was
that Agricultural Income-tax was levied within a part of the
State of Madhya Pradesh, nanely, in the territory of the
fornmer State of Bhopal but not in the rest-of the territory
of the State of Mudhya Pradesh. Reversing the judgnment of
the Hgh Court, this Court held, relying upon Bhaiyala
Shukl a (supra) and other cases that where application of
unequal laws is reasonably justified for historical reasons,
a geographical classification founded on such historica
reasons is valid. Wiile wupholding the inpugned statute in
its application to a part of the State, the Court observed
that section 119 of the States Reorganisation Act was
intended to serve a temporary purpose, viz., to enable the
new units to consider the special circunmstances of the
di verse units, before |aunching upon a process of adaptation
of laws so as to nake themreasonably uniform Kkeeping in
view the special needs of the conponent regions and
adm ni strative efficiency. Therefore, differential treatnent
arising out of the application of the laws so continued in
different regions of the sane reorganised State, did not
i mediately attract the clause of t he Constitution
prohi biting discrimnation.

In Vishwesha Thirtha Swamiar & Os. v. State of Mysore
and Anr., the new State of Msore enacted the Mysore Land
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Revenue (Surcharge) Act, 1961 and the Msore Land Revenue
(Surcharge) Amendnent Act, 1962. These Acts were chal | enged
on the ground, inter alia, that they were violative of
article 14 since there was inequality in taxation between
| ands situated in South Kanara District and the |[|ands
conprised in areas situated in the erstwhile State of
Mysore. This challenge was repelled by this Court on the
ground that the inpugned Acts were in the nature of
tenmporary measures, passed while resettlenment and survey was
being done in the entire State. This process necessarily
took a long tinme and therefore it could not be said that the
State had acted arbitrarily in inmposing surcharge on |and

revenue which was being | evied under the exi sting
settlenents and Acts.
385

These decisions ~are —authority for the wvalidity of
section 76(1) of the Madras Act of 1951 in its application
to the South Kanara District of the State of Mysore, now the
State of /Karnataka. This Court has said tine and again that
di ssimlar treat nent does not necessarily of fend agai nst the
guarantee  of —equality contained in article 14 of the
Constitution. The rider is that there has to be a wvalid
basis for classification and the classification nust bear
nexus with the object of the inpugned provision. In matters
arising out of /reorgani sation of St at es, conti nued
application of laws of a State to territories, which were
within that State but which have beconme a part of another
State is not discrinmnatory since the classification rests
on geographi cal consi derati ons founded on hi storica
reasons.

In Bhopal Sugar Industries Ltd., (supra) Shah J., who
spoke for the court, has traced the genesis of section 119
of the States Reorganisation Act to which attention may
usefully be call ed:

"It is necessary to bear in mnd that the various
administrative units which existed in British [India
were the result of acquisition of territory by the East
India Conpany fromtime to time. The nmerger of |ndian
States since 1947 brought into the Dom nion of India
nunerous Unions or States, based upon arrangenents ad
hoc, and the constitutional set-up in 1950 did not
attenpt, on account of di verse reasons mai nl y
political, to nmake any rational rearrangenent of
administrative units. Under the Constitution as
originally promulgated there existed ~three categories
of States, besides the centrally adninistered units of
the Andanman and N cobar island. Part 'A States were
the former Governors’ Provinces, with which were nerged
certain territories of the forner Indian States to nake
geographi cally honbgeneous units: Part 'B - States
represented groups forned out of 275 bigger [Indian
States by rmutual arrangenent into Unions: Part 'C
States were the forner Chief Commi ssioners’ Provinces.
These wunits were continued under the Constitution
nerely because they fornerly existed. Later an attenpt
was made under the States Reorganisation Act to
rationalize the pattern of administration by reducing
the four classes of wunits into two-States, and Union
territories-and by making a mjority of the States
honbgeneous linguistic wunits. But in the States so
reorgani sed were i ncorporated regions governed by
di stinct laws, and by the nmere process of bringing into
exi stence reorgani sed admnistrative units, uniformty
of laws could

386
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not i medi ately be secur ed. Adm ni strative

reorgani sation evidently could not await adaptation of

laws, so as to make them uniform and imediate
abolition of laws which gave distinctive character to
the regions brought into the new units was politically

i nexpedi ent even if theoretically possible. An attenpt

to secure wuniformty of |aws before reorganisation of

the units would also have considerably retarded the
process of reorgani sation. Wth t he obj ect of
effectuating a swift transition, t he St at es

Reor gani sati on Act made a bl anket provision in section

119 continuing the operation of the laws in force in

the territories in which they were previously in force

notwithstanding the ‘territorial reorganisation into
different administrative units wuntil the conpetent

Legi sl ature or —authority amended, altered or nodified

those laws........ .« Conti-nuance of the laws of the old

region after the reorganisation by section 119 of the

St at es Reor gani sati on Act was by itself not

di scrimnatory even though it resulted in differentia

treatnment of persons, objects —~and transactions in the

new State, because it was intended to serve a dua

purpose-facilitating the early formati on of honogeneous
units in the larger interest of the Union, and
mai ntai ning even ~while nmerging its political identity
in the newunit, the distinctive  character of each
region, till ' uniformty of I|aws was secured in those
branches in which it was expedient after full enquiry
to do so. The laws of the regions nerged in the new
units had therefore to be  continued ~on grounds of
necessity and expedi ency.”

Bearing in mnd these considerations, we are of the
view that the Madras Act of 1951, inits application to the
South Kanara District of Msore, now Karnataka, does not
infringe article 14 of the Constitution.

But then, |earned counsel for the appellants argues
that while following the judgnents above referred to, we
nmust not overl ook the caveat contained in those judgnents
and the description therein of section 119 of ~the States
Reor gani sati on Act as a 'tenporary measure’. In this behalf,
reliance is also placed by counsel —on the decision .in
Narottam Ki shore Dev Varma and ors. vs. Union of India and
Anr. The petitioners therein applied for the consent of the
Central Governnent wunder section 87B of the Code of Civi
Procedure to sue the Maharaja of Tripura, Ruler of a forner
Indian State which had nerged with India. Consent  having
been refused, they filed Wit Petition in this Court
chall enging the validity of section 87B on
387
the ground that in granting exenption to Rulers of forner
Indian States from being sued except with the consent of the
Central Governnment, the section contravened article | 14 of
the Constitution. The Court followed an earlier judgnment and
repel l ed the challenge but while doing so, Gajendragadkar,
C.J., speaking for the Court, nmade an inportant observation
inviting the Central Governnent to consider seriously
whether it was necessary to allow section 87B to operate
prospectively for all  tine and whet her transacti ons
subsequent to January 26, 1950 should also receive the
protection of the section. The Court felt that, considered
broadly in the light of the basic principle of equality
before law, it was sonmewhat odd that section 87B should
continue to operate for all tine. "Wth the passage of tine"
observed the | earned Chief Justice, "the wvalidity of
hi stori cal considerations on which section 87B is founded
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will wear out and the continuance of the said section in the
Code of Civil Procedure my later be open to serious
chal | enge".

The narrow question that remmins for consideration now
is whether, though the initial application of the Madras Act
of 1951 to the South Kanara District was not violative of
article 14, its continued application offends against the
guarantee of equality. In this connection, a mtter of
primary inmportance to be borne in mnd is that section 119
of the States Reorganisation Act, 1956, was intended, as
said in Bhaiyalal Shukla, (supra) to serve a "tenporary
purpose”, viz., to enable the new units to consider the
speci al circunstances of the diverse units, before | aunching
upon a process of adaptation of laws so as to nmake them
reasonably uniform having regard to the special needs of
the various regions and the requirenents of administrative
efficiency. Acts, Rules and Regul ati ons whose constitutiona
validity is upheld and can be upheld only on the ground that
no violation per so of article 14 is involved in the
applicationof different laws to different conponents of a
State, if thearea to which unequal laws are applied has
become a part of the State as result of the States
"reorgani zati on, cannot <continue to apply to such area
indefinitely. An indefinite extension and application of
unequal laws for all time to cone will mlitate against
their true character /as tenporary neasures taken in order to
serve a tenporary purpose. Thereby, the very foundation of
their constitutionality shall have  been destroyed, the
foundati on being t hat section 119 of t he St ates
Reor gani zati on Act serves the significant purpose of giving
reasonable tine to the newunits to consider the specia
circunst ances obtaining in respect of diverse wunits. The
decision to wthdraw the application of -unequal ‘laws to
equal s cannot be del ayed unreasonably because the rel evance
388
of historical reasons which justify the application of
unequal laws is bound to wear out with the passage of tine.
In Broomis Legal Maxins (1939 Edition, Page 97) can be found
a useful principle, "Cessante Ratione Legis Cessat |Ipsa
Lex', that is to say, "Reason is the soul of the law and
when the reason of any particular |aw ceases, so does the
law itsel f".

We do not however see any justification for _holding
that the continued application of the Madras Act of 1951 to
South Kanara District becane violative of- article 14 as
i mediately as during the period under consideration, which
was just five or six years after the passing of the States
Reor gani sati on Act. Nor indeed are we di sposed to hol d that
the continued application of that Act until now.is shown by
adequate data to be violative of article 14.

But that is howthe matter stands to-day. Twenty three
years have gone by since the States Reorganisation Act was
passed but unhappily, no serious effort has been nade by the
State Legislature to introduce any |egislation-apart  from
two abortive attenpts in 1963 and 1977-to renove the
inequality between the tenples and Mutts situated in the
South Kanara District and those situated in other areas of
Karnataka. Inequality is so clearly wit large on the face
of the inpugned statute in its application to the District
of South Kanara only, that it is perilously near the
peri phery of unconstitutionality. W have restrained
ourselves from declaring the law as inapplicable to the
District of South Kanara fromto-day but we would like to
make it clear that if the Karnataka Legislature does not act
promptly and remove the inequality arising out of the
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application of the Madras Act of 1951 to the District of
South Kanara only, the Act will have to suffer a serious and

successful challenge in the not distant future. We do hope
that the Governnment of Karnataka will act promptly and nove
an appropriate legislation, say, wthin a year or so. A

conprehensive legislation which will apply to all tenples
and Mutts in Karnataka, which are equally situated in the
context of the |levy of fee, may perhaps afford a

satisfactory solution to the problem This, however, is a
tentative view point because we have not investigated
whet her the Mdras Act of 1951, particularly section 76(1)
thereof, is a piece of hostile legislation of the kind that
woul d involve the violation of article 14. Facts in regard

thereto may have to be explored, if and when occasion
ari ses.

In the result the appeals fail and are dism ssed but
there will be no order as to costs.

SHINGHAL J.-1 have gone through the judgment of ny Lord
the Chief / Justice. Wiile | concur with himthat the appeals
fail and
389
shoul d be dismssed, | thinkthere is really no occasion to
consider the argument of ~M. Datar that the continued
application of the Madras Hi ndu Religious and Charitable
Endownents Act, 1951 (referred to as the Madras Act of 1951

by the Chief Justice) to the South Kanara district, is
violative of article 14 of the Constitution. So also, | am
unable to subscribe'to the view that "inequality is so

clearly wit large on the face  of the inpugned statute in
its application to the district of South Kanara only that it
is perilously near the periphery of wunconstitutionality,"
when the necessary data to justify that conclusion has not
been placed on the record and when'it has been found that
there is no justification for holding that the continued
application of that Act to the South Kanara district has
becone violative of article 14 "until now'. If | may say so
with respect, that is ny apology for expressing nmyself on
that short point, although | agree with ny Lord on 'questions
relating to the conpetence of ~ the Comm ssi oner for
Settlenents and Charitabl e Endowrents to  exercise the
functions of the Comm ssioner under the Madras Act of 1951
and the existence of quid pro quo.

The right to equality enshrined in article 14 has been
shortly but grandly stated in the formof the directive that
the State shall not deny to any person equality before the
l aw or the equal protection of the laws within the territory
of the country. It is therefore a fundanmental right which
every citizen possesses; and he has the further right, under
article 13(2), to ask that the |law which takes away or
abridges any of the rights conferred by Part 11l shall, to
the extent it contravenes that right, be declared to be
void. That is why further provision has expressly been made
in article 32 guaranteeing the right to nove this Court "by
appropriate proceedings® for the enforcement of the rights
conferred by Part IIl, and it has been provided in article
226, inter alia, that every H gh Court shall have the power
to issue the wits nmentioned therein, for the enforcenent of
any of those rights. It does not require much argunment to
say further that, in either case, it is for the aggrieved
citizen to file the appropriate proceeding or petition for a
redress of his grievance, in order that the Court nmay hear
the other concerned party, examine the nerits of the matter,
and arrive at a decision

In other words, a pleading or a statenent of the
material facts is necessary on the side of the petitioner
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and, if his claim is contested, on the side of the
respondent, for that enables themto fornulate their case in
preparation of the hearing. Besides giving fair notice of
the case of either side, that defines the points at issue
and confines the controversy to them It also enables the
parties to bring out their
390
evidence to best advantage, and elimnates prejudice or a
snap decision. Pleadings are thus of vital inportance, for
if there is no pleading of the necessary facts in a petition
for the redress of a grievance, the petitioner has hinself
to thank for his ultimte disconfiture on that account.

Before referring to the pleadings in these cases, it
may be nentioned that a point quite simlar to the one
before us arose for consideration in State of Madhya Pradesh
v. Bhopal Sugar Industries Ltd. In that case, the forner
Bhopal State enacted the Bhopal State Agricultural |ncone-
tax Act, 1953, which provided for the inposition and | evy of
tax on agricultural inconme. The Act was brought into force
on July 15, 1953, and was applied to the territory of the
whol e of the Bhopal State. That State was incorporated into
the new State of Madhya Pradesh with effect from Novenber 1,
1956, and by virtue of section 119 of the States
Reor gani sati on Act, ~ 1956, the Bhopal " State Agricultura
| ncone-tax Act continued to remain in force in that
constituent region. /Later, the Madhya Pradesh Extension of
Laws Act, 1958, extended several Central and State laws to
the entire State of = Madhya Pradesh, but no change was mnade
in the territorial « operation of t he Bhopal State
Agricultural Incone-tax Act~ in the area to which is
originally applied in 1953. ~There was, however, no lawin
the rest of the Madhya Pradesh State providing for the |evy
of tax on agricultural incone.

The Bhopal Sugar |Industries Ltd:, which had been
i ncorporated under the Conpanies Act of the Bhopal State,
continued to pay the agricultural” income-tax wunder the
Bhopal Act until 1960, when it challenged the /levy as
violative of article 14 of the Constitution. It was held by
a Constitution Bench of this Court that while, prina facie,
a differential treatnment was bei ng accorded by the State of
Madhya Pradesh to persons carrying on agricultura
operations in the Bhopal region, because the State subjected
themto tax on agricultural incone which was not inposed

upon agricultural incone earned in the rest of the State,
“that by itself (could) not be a ground for declaring the
Act ultra vires." This Court took note of the mandate of

article 14, and referred to a nunber of its earlier
decisions in which it had been held that where application
of unequal |aws was reasonably justified for . historica
reasons, a geographical <classification founded on /those
hi stori cal reasons would be upheld. This Court expressed its
view as foll ows: -
"Continuance of the laws of the old region after
the reorganisation by S. 119 of the States
Reor gani sation Act was by itself not discrinmnatory
even though it resulted in
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differential treatnent of per sons, obj ects and
transactions in the new State, because it was intended
to serve a dual purpose facilitating the early

formati on of honbgeneous units in the |arger interest
of the Union, and naintaining even while nerging its
political identity in the newunit, the distinctive
character of each region, till uniformty of |aws was
secured in those branches in which it was expedient
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after full enquiry to do so. The laws of the regions
nerged in the new units had therefore to be continued
on grounds of necessity and expedi ency. Section 119 of
the States Reorganisation Act was intended to serve
this tenmporary purpose, viz., to enable the new units
to consider the special circunmstances of the diverse
units, before launching upon a process of adaptation of
laws so as to nake themreasonably uniform keeping in
view the special needs of the conponent regions and
admini strative efficiency. Differenti al treat nent
arising out of the application of the | aws so continued

in different regions of the sanme reorganised State, did

not therefore imrediately attract the clause of the

Constitution prohibiting discrimnation."

It was at the same tine appreciated that by passage of
time, considerations of necessity and expediency may be
obliterated, and the grounds which justified classification
of a geographi cal region for historical reasons may cease to
be valid,  and it was observed that a purely tenporary
provi sion could not be pernmitted to assune pernanency SO as
to perpetuate —a discrimnatory treatnent without a rationa
basis to support it after the initial expediency and
necessity had disappeared. But even while naking this
observation on a point ~relating to the |egal aspect of the
prayer for redress under article 14 of the Constitution
this Court expressed disagreenment with the view of the Hi gh
Court that as no attenpt was nade to renove the
discrimnation in ‘the matter of the levy of  agricultura
income-tax, it was unlawful because the State had since the
enactnment of the States Reorganisation Act sufficient tine
and opportunity to decide whether the continuance of the
Bhopal State Agricultural Income-tax ~Act in the Bhopa
regi on woul d be consistent with article 14 of the
Constitution. In that connection, the Court went on to hold
as foll ows-

"It would be inpossible to lay down any definite
time limt within which the State had to nake necessary
adjustrments so as to effectuate the equality clause of
the Constitution. That initially there was a wvalid
geographi cal classification of regions-in the sane
State justifying unequal | aws when the State was formed
must be accepted. But whet her
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the continuance of unequal |aws by itself sustainedthe

pl ea of unlawful discrimnation in wview of changed

circunstances could only be ascertained after a ful
and thorough enquiry into the continuance of the
grounds on which the inequality could rationally be
founded, and the change of circunstances, if any, which
obliterated the compul sion of expedi ency and necessity
existing at the tine when the Reorganisation Act was
enacted. "

Specific nention was made of the pleadings of the
parties and it was held that, -

"there was no clear perception by the parties of
what has to be pleaded and proved to establish a plea
of denial of equal protection of the | aws. The Conpany
nerely assumed that the existence of a lawrelating to
taxation which inmposed agricultural incone-tax in the
Bhopal region, there being no simlar levy in the rest
of the State, was in law discrimnatory. That is clear
fromthe petition of the Conpany which nerely asserted
that the Act discrinmnated between the Conpany and
ot her owners of sugarcane farms in the State of Madhya
Pradesh, because it singled out the Conmpany and ot her
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agriculturists in the Bhopal region from other
agriculturists and sugarcane farm owners in the State
of Madhya Pradesh and subjected them to liability
wi t hout any reasonabl e basis for classification."
This Court made a reference to the view of the H gh Court
that if after the expiry of a reasonabl e period during which
the State had the opportunity of nmmking the necessary
adaptations so as to nmake the Act applicable to the entirety
of the new State, the State fails to adapt the Ilaw, the
historical considerations which initially justified the

classification nust be deemed to have disappeared. It
clearly held that such an assunption, wthout further
enquiry, was not correct.. It in fact went to the extent of
holding that "the nere existence of agricultural incone

i mpost in one region, and absence of such inpost in another
region may not necessarily justify an inference of unlawfu
di scrimnation.

It was therefore, held in that case that as the
petition /for the wit was’ "singularly deficient in
furni shing particulars which would justify the plea of
infringenent of article of the Constitution", the mere plea
of differential treatnment was by itself not sufficient. For
that reason it allowed the State’'s appeal and renanded the
case for retrial after giving an opportunity to the parties
to amend the wit petition and the affidavit in reply.
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| have nmade a reference to the above unani nous deci sion
of a Constitution Bench of this Court for it has stood the
test of time and directly bears on the point on which | have
felt it necessary to express nyself differently from the
view taken by nmy Lord the Chief Justice. | shall therefore
proceed to exam ne whether the appellants in these cases
could be said to have furnished the necessary particulars in
their pleadings, to enable the High Court to examine their
claimwith reference to article 14 of the Constitution, for
it is by nowwell settled that nere-efflux of time would not
raise the presunption of discrimnation or denial of
equal ity before the | aw.

It wll be sufficient for nme to refer in this
connection to the pleadings in wit —petition No. <1575 of
1965 and the acconpanying affidavit, for the avernents in
the other petitions are no better.

It has thus been stated in paragraph 22, in respect of
the Admar Mutt, Udipi, as follows:-

"22. The petitioner subnmits that the States
Reor gani sation Act cane into effect on 1-11-1956. The
Madras HHR E. Act is being enforced by the respondents
only in the old Mudras area nanely, South Kanara and
the Kollagal Taluk of the present Msore D strict,
whereas in entire areas of old Msore, Coorg and
Hyderabad, there is no such demand, nor any | egislation
simlar to the one in the former areas. In the Bonbay
area, there is a separate Bonbay Public Trusts Act. The
3rd respondent has anple tine in these 8 or 9 years to
unify the legislation and not to take advantage of the
di sparities between the different areas and then try to
enforce the Madras Act and to make as much ampbunt as it
can from out of the district of South Kanara alone.

This action of the 1st r espondent is whol |'y
di scrimnatory under Section 14 of the Constitution of
India and is void and illegal on that ground al one."

Then it has been stated in paragraph 23 that the demands
made by the Conmi ssioner of Hindu Religious and Charitable
Endowrents upon the mutts and the non-mutts out of the 30
maj or institutions and the ot hers which are m nor
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institutions is discrimnatory and illegal for the reason
that "mutts are a class by thenselves and cannot be
discrimnately nmxed up with tenples even fromthe point of
view of the services rendered by the first respondent to
them"

It is thus quite clear that the appellants rested their
pl ea of discrimnation on the sole ground that the continued
application of the provisions of the Act to South Kanara
district of the reorganised State after 8 or 9 years from
Noverber 1, 1956, (when the State was
394
fornmed) without "unifying” the legislation on the subject of
H ndu religious and charitable endowrents, was "wholly
discrimnatory." The other plea in paragraph 23 about
"m xing" of nmutts with tenples is not quite intelligible and
has not even been referred to by counsel during the course
of their argunents. The ground which has been taken is
therefore quite untenable for, as has been nmentioned, it has
been declared in the case of the Bhopal Sugar Industries
that it ‘isinpossible to lay down any definite time limt
within which the State has to make the necessary adj ustnent
for the purpose of effectuating the equality clause of the
Constitution, and that while the differential treatnent
could not be permtted to assume permanency wthout a
rational basis to/support it as years go by, a nere plea of
differential treatment is by itself not sufficient to
attract the application of article 14. The foll owi ng further
observation in that case clearly bears on the point under
consi derati on: -

"It cannot be said that because a certain nunber
of years have el apsed or that the State has mde ot her
laws uniform the State has acted “inproperly in
continuing an inpost which operates upon a class of
citizens nore harshly than upon others."

It may be that if the —appellants had furnished the
necessary particulars in support of their pl ea of
di scrimnation, the respondents would have cone out wth
what ever defence was available to them For instance, the
State mght perhaps have found it possible to plead that the
provision for the <collection of ‘the contribution under
section 76 of the Madras Act of 1951 was beneficial to the
religious and charitable institutions and endownents and was
not burdensonme in view of the services rendered by the
authorities of the State governnent, and that sub-section
(5) of that section was beneficial as it-provided that if
there was a surplus after neeting all the charges referred
toin the preceding sub-section, it could be utilised for
hel ping the poor and needy institutions etc. (As it s,
section 81 of the Act provides for the establishnment of the
Madr as Hi ndu Rel i gi ous and Charitable Endownent s
Admi nistration Fund, which vests in the Conmi ssioner, and
not in the State, so that it has its separate existence and
purpose, and it mght have to be exam ned whether the
provision for the making of compulsory contribution to it
was unfair or discrimnatory.

If the appellants thought otherw se, it was necessary
for them to plead and establish the necessary facts to
enable a proper enquiry into their allegation of inequal or
discrimnatory treatnent. But, as has been stated, that has
not been done. I amtherefore unable to think that, in the
absence of the necessary pleadings, it can be said that
395
inequality is so clearly wit large on the face of the
i mpugned statute in its application to the district of South
Kanara only, that is perilously near the periphery of
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unconstitutionality nerely because of the | apse of 23 years.

But quite apart from the unsatisfactory nature of the
pl eadings in these cases which, by itself, justified the
di smissal of the wit petitions, and the fact that a
Constitution Bench of this Court has taken the view, in the
case of the Bhopal Sugar Industries Ltd., that it cannot be
said that because a certain nunber of years have el apsed,
the State has acted inproperly in continuing an inmpost which
operates upon a class of citizens nore harshly than upon
others, it has to be renenbered that a nutt is a nonastic
institution for the use and benefit of ascetics belonging to
a particular Oder presided over by a superior who is its
religious teacher. The 'mutt property, though originally
gi ven by a donor, belongs to that spiritual famly
represented by the superior or nahant. It does not, however,
vest in him as he is some-sort of a "shabait", and vests in
the nutt as a juristic person. This has been sufficiently
borne out  in the definition of  "math" in clause 10 of
section 6/ of the Madras Act of 1951. A nutt has therefore a
| audabl e ‘'object and it is in the interest of all concerned
that such _endownents should be properly admnistered. As
there are nutts in the other areas of the Karnataka State
(besides the South Kanara district) it is necessary that the
State CGovernnent shoul d exanmi ne whether. the contribution
provided for by the Madras Act of 1951 is really necessary
and advantageous for the proper admnistration of the
religious and charitable institutions and endowrents in the
State as a whole ‘and if not, whether it is an inequality,
and its continued applicability to the South Kanara district
can be justified with reference to article 14 of the

Constitution. | agree with the Chief Justice that this may
be done "say, within a year or so."
P.B.R Appeal s disni ssed.
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