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ACT:

Limtation Act 1908, Art. 183, Limtation Act 1963
Art. 136 & Code of ‘Civil Procedure 1908 (V of 1908), S. 48-
Money suit based on nortgage Consent decree by Court-Part
paynments nmade-Legal representative substituted on death of
j udgrent - debt or - Consent order on basi's of settlenent passed
by Court-Execution field-if time-barred.

HEADNOTE:

In a suit for recovery of noney on the basis of a
nortgage, a consent decree was passed. Wen the judgnent-
debtors failed to pay the amount the nortgaged properties
were ordered to be sold. The decree-holder assigned his
interest under the decree in favour of the respondent and
this was approved by the Court. A part-paynment was nade to
the decree-holder. On the death of  one of the judgnent-
debtors, his heirs and | egal representatives (appellants in
this appeal) were substituted. On June 17, 1953 a consent
order was passed by the Court on the basis of the terns of
settlenent arrived at between the parties. According to the
will left by one of the judgment-debtors his daughter was
the universal |legatee and his son-in-law was the sole
executor. When the decree-hol der sought execution  of the
decree a Single Judge of the Hgh Court dismssed the
application on the grounds-(1) that the terms of settlenent
between the parties recorded on 17th June, . 1953 / were
entirely different fromthe original decree and had the
effect of superseding it; (2) that the fact of the death of
one of the judgnment-debtors was not recorded and his heirs
were not substituted and (3) execution was barred under s.
48 of the Code of Civil Procedure. On appal, a D vision
Bench of the High Court reversed the order of the Single
Judge.

Di sm ssing the appeal
N

HELD: 1. There was no bar of Ilimtation in the
execution instituted in 1965. At no point of time the
nortgage decree had been fully satisfied. It is not a case
in which the execution was barred either under s. 48 CPC or
Art. 183 of the Linmtation Act, 1908. Execution was not
barred under Art. 136 of the Limtation Act, 1963. [159D

2. There is no force in the contention that it was
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already barred when the 1963 Act <canme into force. A
through steps had been taken by the decree holder to enforce
the decree. Wien the order of sale of the nortgaged
properties was passed in 1929 sone paynents were nade and
finally accounts were settled in 1934. Thereafter the node
of execution proceeded by appointnment of a receiver. Some
noney was paid in 1939. In 1945 the heirs and |ega
representatives of one of the deceased judgnment-debtors were
substituted. Appellant no 1 was allowed to take steps for
the satisfaction of the decree; but nothing was done. A
settlenent was again arrived at in 1953 for satisfaction of
the decree but on the judgnment-debtor’s failure to conmply
with the terns of the settlement the present proceedings
were started well within 12 years. [159E-H]

157

3. The daughter of the second judgnent-debtor was
conpetent to represent the estate of her father. Even if her
husband who was the sole executor of the wll was not
substituted, execution was not defective. [160B]

The ‘Andhra Bank Ltd. v. ‘R Srinivasan and QG hers [1962]
3 S.C.R referred to.

4. The settlenent ~of 17th June, 1953 was not an
al t oget her renovation of the old decree. Al that was done
was that the amount due was quantified and the node of
satisfaction was prescribed giving opportunity to the
j udgenent -debtors to satisfy the decree by conveying one of
the two nortgaged houses. The judgnent -debtors di d nothing.
Though the terms of @ settlenment were silent with regard to
what was to happen on failure to satisfy the decree, it is
legitimate to assune that the parties intended that the
decree holders would be entitled to realise the dues by
execution of the original nortgage decree. The order of 17th
June, 1953 passed by the Court had not the effect of passing
a new decree in substitution of the old one. It had nerely
the effect of giving facility to the judgnment debtors for
the satisfaction of the decretal dues. On their failure to
do so they were liable to be proceeded with in execution of
the original nortgage decree. [160C F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2494 of
1969.

Fromthe Judgnment and Decree dated 24-1-1969 of the
Calcutta High Court in Appeal from Oiginal Oder No.
111/ 66.

D. N. Mukherjee and N. R Chaudhary for the Appellants.

P. K Chatterjee and Sukumar Ghosh for the Respondent.

The Judgrment of the Court was delivered by

UNTWALI A, J. This is an appeal by certificate filed by
the judgnent-debtors fromthe decision of the Cal cutta Hi gh
Court given in appeal fromthat of a |earned single Judge of
that Court. The facts of the case clearly denonstrate the
fighting attitude of the judgnent-debtors to gain time for
the satisfaction of the decree.

On August 15, 1925 one Indera Chand Kejriwal instituted
on the original side of the Calcutta Hi gh Court a suit on
the basis of a nortgage agai nst Ram Chander Saragogi, Sewbux
Saraogi and Tejpal Saraogi for recovery of Rs. 38,000/- as
principal and Rs. 6,082.8 annas as interest. By an equitable
nortgage the property nortgaged consisted of two houses (1)
No. 126, Harrison Road and (2) No. 13/2, Syed Salley Lane in
the town of Calcutta. On November 26, 1926 a consent decree
was passed for a sumof Rs. 41,000/- together with interest
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thereon @ 6.3/4% per annum On failure of the judgnent-
debtors to pay the anmount the nortgaged properties were to
be sold. On 3rd of January, 1929 it was ordered and
158
decreed that the nortgaged property be sold. On 16th April
1934 Indera Chand Kejriwal by a deed of assignnent assigned
his interest in the decree to Mahadeo Prasad Tibrewalla, the
respondent in this appeal. On the application of the
assi gnee decree-holder an order was nade on the 8th My,
1934 substituting his name in place of the original decree
hol der and recording some terns of settlenent between him
and the judgnent-debtors. The anmount with i nterest
gquantified on that date was Rs. 60,023.12 annas which was to
carry an interest of 6.3/4%per annum Subsequently on an
application of the decree holder one Anandilal Poddar was
appoi nted on the 14th June, 1938 a receiver of rents and
profits of the nortgaged properties. A sumof Rs. 10, 000/-
was paid to the decree holder 'on the 7th Septenber, 1939
towards part satisfaction of the decree. On the death of Ram
Chander  Saraogi , one of the judgment-debtors, by order dated
the 7th August, 1945 Snt. Parbati Devi, Ananta Kumar Saraog
and Sur aj Kumar Sar aogi, hi s heirs and | ega
representatives, were substituted. They are appellant Nos. 1
to 3 in this appeal

No further paynent was nmade to the decree hol der and
eventually a consent’ order was passed by the Court on the
17th June, 1953 on the basis of the terms of settlenent
arrived at between the parties which were incorporated in
the letter witten by the Solicitor of the judgnent-debtors
to the Solicitor of the decree holder.  The terns of
settlenent are quoted in_ full in the appellate judgnent of
the High Court. The salient terns of the settlenment may be
stated as foll ows: -

(1) That the total dues on the date cane to Rs.
1,10, 000/ -.

(2) That Shri Anandil al "‘Poddar, the receiver was
to pay Rs. 35,000/-.

(3) That a sum of Rs. 40,000/- was to be paid by
conveying premi ses No. 13/2 Syed Sall ey Lane
to the decree hol der, and,

(4) That a sum of Rs. 35,000/- was to be paid. in
cash by raising noney by —execution of an

anot her nortgage of prenises No. 126,
Harri son Road.
Anandi | al Poddar paid the sumof Rs. 35,000/-. But

not hi ng further was done by the judgnent-debtors pursuant to
the settlement arrived at on the 17th June; 1953. Sewbux
Saraogi, one of the judgnment-debtors, died leaving a WIIl in
which the wuniversal |egatee was his daughter Snt. Kapurba

and the sol e executor appointed therein was  Mtila

Jhunj hunwal | a, husband of Kapurbai. On the 7th

159

June, 1965 the respondent affirmed a tabular statenent for
execution of the decree. A learned single judge of the
Cal cutta High Court disnmssed that application mainly on-the
grounds-(1) that the terns of bargain between the parties
recorded on the 17th June, 1953 were entirely different from
the original decree and had the effect of superseding it;
the former decree, therefore, was not executable; (2) that
the factum of the death of Sewbux Saraogi was not recorded
and his heirs were not substituted in the tabular statenent.
In passing, the |earned single Judge al so expressed the view
that the execution was barred under section 48 of the Code
of Civil Procedure. On appeal by the decree holder the
Appel | ate Bench has reversed the decision of the |[earned
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single Judge on all the points. Hence this appeal by the
j udgrent - debt or s.

We shall first dispose of the point of linmtation. From
the facts stated above it is abundantly clear that there was
no bar of linmtation in the present execution instituted in
the year 1965. At no point of tine the nortgage decree had
been fully satisfied. Al through steps were being taken and
it was not a case where the execution was barred either
under section 48 of the Code of Civil Procedure or Article
183 of the Linmitation Act 1908. It was conceded and rightly
so by |earned counsel for the appellants that the execution
was not barred under Article 136 of the Limtation Act,
1963. But the submi ssion was that it was al ready barred when
that Act cane into force on the 1st of January, 1964 under
Article 183 of the old Act. W have no difficulty in
rejecting the argument of limtation. Al through steps had
been taken by the  decree-holder. The case was not |ying
dormant at any point ~ of tine for a period of nore than 12
years. Wien in theyear 1929 there was an order for sale of
the nortgaged properties it appears sone paynents were nade
and finally accounts were settled in the year 1934,
Thereafter the node of execution proceeded by appointnent of
a receiver. A sumof Rs. 10,000/- was paid in the year 1939.
In the year 1945 steps were taken for substitution of the
heirs and 1|egal representatives of Ram Chander Saraogi, one
of the deceased judgnent-debtors. Parbati Devi, appellant
No. 1, was allowed to take sone steps for the satisfaction
of the decree. But nothing was done. Eventually a settl enent
was again arrived at on the 17th-June, 1953 for satisfaction
of the decree but on the judgment-debtors’ failure to fulfi
the settlement the present —proceedings were  started by
filing the tabular statenment on the 7th of June, 1965 well
within 12 vyears of the 17th June,~ 1953 The point of
[imtation raised on behalf of the appellants, therefore,
nmust be rejected.

160

A statenment had been nade in(the tabul ar statement that
Sewbux Saraogi, one of the judgnent-debtors, was  dead.
Kapurbai, his daughter along wth others were sought to be
substituted in his place. Later on it transpired that she
was a universal legatee wunder a wll executed by Sewbux
Sar aogi . She was, t her ef or e, undoubtedly a l-ega
representative conpetent to represent the estate of Sewbux
Saraogi. Even in absence of the substitution of~ Mtilal
Jhunj hunwal 1 a, the sole executor of the will, the execution
was not defective. Reference in this connection may be made
to the decision of this Court in the case of The Andhra Bank
Ltd. v. R Srinivasan and Others, (1) decision relied upon
by the Appellate Bench

Conming to the third and the last point it nmay be
mentioned that the settlenent arrived at on the 17th June,
1953 was not an altogether renovation of the old decree. The
amount due was quantified and the node of satisfaction was
prescribed giving liberty to the judgment-debtors to satisfy
the decree by conveying one of the two nortgaged houses and
by paying a sumof Rs. 35,000/- in cash by raising the noney
by nmortgage of the other house. The judgnment-debtors did
neither. The terms of settlement were silent as to what was
to happen on the failure of the judgnent-debtors to satisfy
the decree in the manner agreed upon. In such a situation it
was quite legitimate to assunme that the parties intended
that the decree holders would be entitled to realise the
dues by execution of the original nortgage decree. Reading
the terns of settlenment in the context of the letter of the
Solicitor of the Judgment-debtors it is plain to us that the
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order dated 17th June, 1953 had not the effect of passing a
new decree in substitution of the old one. It had nerely the
effect of giving facility to the judgnment-debtors for the
satisfaction of the decretal dues. On their failure to do so
they were liable to be proceeded wth in execution of the
ori gi nal nortgage decree.

For the reasons stated above, we hold that there is no
substance in any of the points arising in this appeal. W
accordingly disniss this appeal with costs.

N. V. K. Appeal dism ssed.
161




