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ACT:

Conservation of. Foreign Exchange and Prevention of
Smuggling Activities Act , 1974- Fai l ure of det ai ni ng
authority to consider possibility of prosecution being
| aunched-1f could lead to the conclusion that ‘it never
applied its m nd-Order of detention if void on that ground.

HEADNOTE:

In Ashok Murlidhar v. State of Gujarat a Division Bench
of the Hi gh Court thought that this Court in Hardhan Saha &
Anr. v. The State of West Bengal & Os., [1975] 1 SCR 778
laid down that where a person was sought to be detained
preventively the possibility of a prosecution being |aunched
was an irrelevant consideration which need never be present
to the mind of the detaining authority. Purporting to follow
this decision another Division Bench of ~the H gh Court
rej ected the habeas corpus petition of the appellant who was
in preventive detention under the provisions of Conservation
of Foreign Exchange and Prevention of Snuggling Activities
Act, 1974. The Division Bench certified that a substantia
guestion whether it is necessary for the detaining authority
to consider whether a person should be prosecuted before an
order of detention is nmade agai nst hi mneeded to be decided
by this Court.

In appeal to this Court it was contended on behal f of
the appellant that it was axiomatic that the detaining
authority nust invariably consider the possibility of
| aunchi ng a prosecution before naking an order of detention
in the absence of which the order of detention nust be held
to be bad.

Di sm ssing the appeal
N

HELD: 1. In Hardhan Saha's case this Court did not say
that the possibility of a prosecution being | aunched was an
irrel evant consideration which need never be present to the
mnd of the detaining authority. Al that was laid down in
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that case was that the nere circunstance that a detenu was
liable to be prosecuted was not by itself a bar to the
maki ng of an order of preventive detention. It does not
follow therefromthat failure to consider the possibility of
a prosecution being launched cannot ever lead to the
conclusion that the detaining authority never applied its
m nd and the order of detention was, therefore, bad. [57 F-

2. The principles emerging froma review of the cases
decided by this Court are that the ordinary crimnal process
is not to be circunvented or short-circuited by ready resort
to preventive detention, but that the possibility of
launching a crimnal prosecution is not an absolute bar to
an order of preventive detention. Nor is it correct to say
that if such possibility is not present to the mind of the
detaining authority the order. of detention 1is necessarily
bad. However, the failure of the detaining authority to
consi der the possibility of launching a crimnal prosecution
may, in the circunstances of a case, lead to the concl usion
that the 'detaining authority had not applied
55
its mind to the vital question whether it was necessary to
make an order of preventive detention. \Were an express
all egation is made that the order of detention was issued in
a nechani cal fashion w'thout keeping present to its nmnd the
guestion whether it was necessary to make such an order when
an ordinary crimnal prosecution could well serve the
pur pose, the detaining authority must satisfy the court that
the question too was  borne in mnd before the order of
detention was nade. |f the detaining authority fails to
satisfy the court that the detaining authority so borne the
guestion in mnd the court would be justified'in drawing the
inference that there was no application of the m nd of the
detaining authority to the vital question whether it was
necessary to preventively detainthe detenu. [60 A-D

In the instant case the grounds of detention served on
the appellant contained a very el aborate statenent of facts
quite clearly pointing to an application of the nmi'nd by the
detaining authority. The appellant —did not conplain’in his
petition that the detaining authority had not applied its
mnd and in particular had not considered the question of
the possibility of a prosecution nor were there any facts
appearing fromthe record which could | ead to the concl usion
that the detaining authority did not apply its mnd to
rel evant considerations. The order of detention is not
infirmin any manner. [60 E-F]

Bhut hnath Mate v. The State of West Bengal, [1974] 3
SCR 315; Srilal Shaw v. State of West Bengal & Os., AIR
1975 SC 393; Abdul Gaffer v. State of West Bengal, AR 1975
SC 1496; Dulal Roy v. The District Mgistrate, Burdwan &
Os., [1975] 3 SCR 186; Salim v. State of Wst - Bengal
[1975] 3 SCR 394; expl ai ned.

JUDGVMVENT:

CRI M NAL APPELLATE JURISDICTION: Criminal Appeal No.
193 of 1979.

Fromthe Judgment and Order dated 23-1-1979 of the
Gujarat H gh Court in Special Crimnal Application No. 8/79.

P. H Parekh and M Midgol for the Appellant.

N. M Phadke, S. P. Nayyar and M N. Shroff for the
Respondent .

The Judgnent of the Court was delivered by

CHI NNAPPA REDDY, J.-Kanchanl al Manekl al Chokshi who is
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in preventive detention under the provisions of the
Conservation of Foreign Exchange and Prevention of Smuggling
Activities Act, 1974 and whose petition for the issue of a
wit of Habeas Corpus was rejected by the H gh Court of
Gujarat is the appellant in this appeal. The H gh Court,
while rejecting the petition, granted a certificate under
Article 133(1) of the Constitution that the case involved a
substantial question of law of general inportance which
needed to be decided by the Suprenme Court. The substantia

guestion of law so certified was ’'whether it is necessary
for the detaining authority to consider whether a person
shoul d be prosecuted before an order of detention is nade
against him. The Division Bench of the Gujarat Hi gh Court
inreecting the particular contention of the appellant 5-
475 SCI /79

56

purported to follow an earlier-decision of another Division
Bench of the sane Court in Ashok Murlidhar v. State of
Gujarat. (1) In that case Divan C. J., and Mjundar, J.,
though inclined to the view that the possibility of a
crimnal prosecution being launched should be present to the
m nd of the detaining -authority, felt constrained to hold
ot herwi se because of what, they thought had been deci ded by
this Court in Hardhan Saha & Anr. v. State of Wst Bengal &
Os.(2). In our view, this Court did not say in Hardhan Saha
v. State of West Bengal that the possibility of a
prosecution being ' launched was an irrelevant consideration
whi ch need never be' present to the nmind of the detaining
authority. On the other hand, we do not also think that it
is axiomatic, as sought to be -contended by the |earned
Counsel for the appellant, that the detaining authority nust
i nvariably consider the possibility of I aunchi ng a
prosecution before nmaking an order of detention and that, if
not, the order of detention rmust necessarily be held to be
bad.

In Hardhan Saha v. State of West Bengal, the vires of
the provisions of the Mintenance of Internal Security Act
was in question. One of the contentions was that Section 3
of the Act offended Article 14 of the Constitution as it
permitted 'the sane offence to be a ground for detention in
different and discrimnatory ways'. |t was subnitted that
while A mght be prosecuted but not detained preventively,
m ght not be prosecuted but only detai ned preventively and C
m ght be both prosecuted and detai ned preventively. Dealing
with the contention, a Bench of five judges of this Court
expl ai ned the basic distinction between preventive detention
and detention follow ng upon conviction and observed:

"The power of preventive det ention is
qualitatively different frompunitive detention.  The
power of preventive detention is precautionary / power
exercised in reasonable anticipation. It may or may not
relate to an offence. It is not a parallel proceeding.
It does not overlap with prosecution even if it relies
on certain facts for which prosecution may be | aunched
or may have been |launched. An order of preventive
detention may be nmade before or during prosecution. An
order of preventive detention may be nade wth or
wi t hout prosecution and in anticipation or after
di scharge or even acquittal. The pendency of
prosecution is no bar to an order of preventive
detention. An order of preventive detention is also not
a bar to prosecution".

57
The Court then referred to various earlier decisions and
deduced the follow ng principles:
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"First nerely because a detenu is liable to be

tried in a crinmnal court for the commission of a

crimnal offence or to be proceeded against for

preventing him fromconmitting offences dealt with in

Chapter VIl of the Code of Crimnal Procedure would

not by itself debar the Government fromtaking action

for his detention under the Act. Second, the fact that
the police arrests a person and |later on enlarges him
on bail and initiates steps to prosecute himunder the

Code of Crimnal Procedure and even |odges a first

information report may be no bar against the District

Magi strate issuing an order under the preventive

detention. Third, where the concerned person is

actually in jail custody at the tine when an order of
detention is passed against himand is not likely to be
rel eased for a fair length of time, it nay be possible
to contend that there could be no satisfaction on the
part of the detaining authority as to the |ikelihood of
such /a person  indulging in_ activities which would

j eopardi se the security of the State or the public

order. Fourth, the mere circunstance that a detention

order is passed during the pendency of the prosecution
will not violate the order. Fifth, the order of

detention is a precautionary neasure. It is based on a

reasonabl e prognosis of the future behaviour of a

person based on his past conduct ~in the light of the

surroundi ng circunstances".

Clearly, the Court did not -~ | ay down that the
possibility of a . prosecution bei ng | aunched was an
irrelevant consideration, notto be borne “in mnd by the
detaining authority. Al that was laid down was that the
nere circunstance that a detenu was |liable to be prosecuted
was not by itself a bar to the making of an order of
preventive detention. It does not  follow therefrom that
failure to consider the possibility of a prosecution being
| aunched cannot ever lead to the conclusion that the
detaining authority never applied its mnd and the order of
detention was, therefore, bad.

In Bhutnath Mate v. State of  West Bengal (1) Krishna
lyer and Sarkaria JJ., declared the detention illegal for
denial of opportunity to make effective representation. On
the question whether the failure of crimnal prosecution was
a bar to preventive detention the answer was a definite
"no’. The | earned judges however expressed
58
appr ehensi on against the danger to the denocratic way of
life inherent in "the potential executive tendency to shy at
Courts for prosecution of ordinary offences ‘and to rely
generously on the easi er st rat egy of subjective
satisfaction’. The question presently under consideration
nanely, whether the failure of the detaining authority to
keep in mnd the possibility of a prosecution  would
necessarily vitiate the order of detention was  nhot
consi dered by the | earned judges.

In Srilal Shaw v. State of Wst Bengal & Os. (1), the
prosecuti on was dropped and thereafter an order of
preventive detention was passed. The substance of the
al l egation against the detenu was that he was in unlawfu
possession of scrap netal belonging to the Railway. The
Court came to the conclusion that on the material which was
available to the detaining authority, it was inmpossible to
arrive at the conclusion that the possession of the
petitioner was unlawful. The Court found that the reason
gi ven by the District Magi strate for dr oppi ng the
prosecuti on was unacceptable. It was observed that the
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prosecution was in all probability dropped as the petitioner
m ght have been able to establish that his possession of the
goods was not unlawful. The case struck the Court as a
typical case in which for no apparent reason a person who
could easily be prosecuted under the punitive | aw was being
preventively detained. It is seen that the decision turned
on the peculiar facts of the case and throws no light on the
guestion presently rai sed before us.

In Abdul Gaffer v. State of West Bengal (2) the order of
detention was passed on the basis of a fewinstances of
theft of Railway property for which the detenu could well
and easily have been prosecuted. The contention before the
Court was that the order of detention was passed by the
detaining authority nmechanically without applying its mnd
to the question whether the facts disclosed the tendency of
the petitioner to act prejudicially in the manner mentioned
in the detention order. The bald and sweeping all egati on was
made in the counter filed on behalf of the State that
material witnesses were afraid of giving evidence in the
Court against the detenu. The nmaterial wtnesses were
nmenbers of  the Railway Protection Force. In that situation
Sarkaria J., observed that the version given in the counter
was incredi ble and coul d not be swall owed. The | earned Judge
then observed "the conclusion therefore is inescapable that
the petitioner has ~been proventively detained wthout
application of mind as to whether the prosecution against
himwas foredoonmed to failure on the ground of wtnesses
being afraid to depose agai nst the detenu

59
in Court. The inpugned order has been nadein a casual and
cavalier manner". It is_ seen that there was  an express

all egation that recourse was had to preventive ‘detention
despite the fact that crimnal prosecutions could well have
been successfully launched, based as the case was on the
evi dence of menbers of the Railway Protection Force. The
reason given by the State for taking recourse to preventive
detention was found to be fantastic. The decision thus
stands on the special facts of the case.

In Dulal Roy v. The District  Mugistrate, ~Burdwan &
Os.,(1) the Court had to consider a situation where a nonth
after a person was arrested in connection with-a crim nal
case he was discharged but was taken into custody on the
sanme day pursuant to an order of detention. Krishna lyer and
Sarkaria, JJ., while observing that as an abstract |ega
proposition an order of preventive detention could be
validly passed against a person in jail custody on the same
facts on which he was being prosecuted for  a substantive
offence in a Court, pointed out that such an order of
detention was readily vulnerable to the charge that ' the
detaining authority was taking recourse to preventive
detention in order to circunvent the penal Ilaw -and the
process of the Court. The | earned Judges were satisfied that
the discharge of the detenu in a crimnal case was not due
to any shortcoming in the evidence or difficulty in its
production in Court. The order of detention was, therefore,
guashed on the ground of non application of mind by the
detai ning authority.

In Salim v. State of Wst Bengal,(2) Chandrachud J.,
speaking for the Court observed that the fact that the
det enu coul d have been prosecuted for the acts attributed to
himdid not affect the validity of the order of preventive
detention. The further question whether it was incunbent on
the detaining authority to consider the question of
possibility of prosecution was not considered by the Court.

In Ashok Murlidhar v. State of CGujarat, (supra) Divan
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C.J., and Majundar, J., appeared to think that the Bench of
five Judges of this Court which deci ded Hardhan Saha & Anr.
v. State of West Bengal & Os., (supra) had taken a view
different from that expressed in Bhuthnath Mate v. State of
West Bengal, Abdul Gaffer v. State of West Bengal, Srila

Shaw v. State of Wst Bengal & Os., Dulal Roy v. The
District Magistrate, Burdwan & Ors., (supra) We do not think
that there is any such conflict as thought by the Division
Bench of the Gujarat High Court. The principles emerging
froma review of the

60

above cases may be summarised in the follow ng way:

The ordinary crimnal process is not to be circunvented
or short-circuited by ready resort to preventive detention
But, the possibility of launching a crimnal prosecution is
not an absolute bar to an order of preventive detention. Nor
is it correct to say that if such possibility is not present
to the mnd of the detaining authority the order of
detention is necessarily bad. ~However, the failure of the
detai ning authority to consider the possibility of |aunching
a crimnal prosecution may, in the circunstances of a case,
lead to the conclusion that the detaining authority had not
applied its mnd to the wvital question whether it was
necessary to make an order of preventive detention. Were an
express allegation’ is made that the order of detention was
issued in a nechanical fashion without” keeping present to
its mind the question whether it was necessary to make such
an order when an ‘ordinary crimnal ~prosecution could well
serve the purpose, the detaining authority must satisfy the
Court that that question too was borne inmnd before the
order of detention was nade. If the detaining authority
fails to satisfy the Court that the detaining authority so
bore the question in mind the Court would be justified in
drawing the inference that there was no application of the
mnd by the detaining authority to the vital question
whet her it was necessary to preventively detain the detenu

The facts of the present case are that the grounds of
detention served on the appellant contain a very el aborate
statement of facts quite clearly pointing to an-application
of the mind by the detaining authority. The appellant did
not conplain in the Wit Petition that the  detaining
authority had not applied its mnd and i n particul ar had not
consi dered the question of the possibility of a prosecution
Nor are there any facts appearing fromthe record whi ch can
lead us to infer that the detaining authority did not apply
its mnd to relevant considerations. W do not, therefore,
think that the order of detention is in any manner infirm
The appeal is accordingly dism ssed.

P.B.R Appeal . di sm ssed
61




