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ACT:

Income Tax Act, 1961 (43 of 1961)- Sections 85A & 80M
Whet her rebate of income tax admissible on the anmount of
di vident received by the assessee conpany froman Indian
conpany or whether confined only to divident incone as
conputed under the Act —after making the deduction on the
i nterest paid on borrow ngs for nmaking the investnents.

HEADNOTE:

The earliest provision granting exenption of super-tax
in respect of intercorporate dividends was nade as far back
as 9th December, 1933 in a Notification issued by the
Governor General in Council and it provided as follows:

"The Governor General in Council is pleased to exenpt
from super-tax.

(i) so much of the inconme of any investnment  trust
conpany as is derived from dividend paid by any other
conpany which has paid or will pay super-tax in respect of
the profits, out of which such dividends are paid."

This Notification was followed by a provision of a
simlar kind granting exenption from super-tax in respect of
certain specified categories of inter corporate dividends
introduced as s. 56A in the Indian Income Tax Act, 1922.
When this Act was repeal ed and the present Act enacted with
effect from 1st April, 1962 s. 99, sub-section (1) was
introduced in the present Act exenpting certain categories
of incone from super-tax and one of such categories was that
set out incl. (iv). Section 99, sub-section (i) cl. (iv)
read as follows:

"99(1) Super Tax shall not be payable by any
assessee in respect of the following amunts which are
included in his total incone-

(iv) if the assessee is a conpany, any dividend
received by it from an Indian Conpany, subject to the
provi sions contained in the Fifth Schedul e."

This provision continued to be in force upto 31st
March, 1965 subject to a minor inconsequential anendment
made by Finance Act, 1964, but by an anmendnent nade by
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Fi nance Act 10 of 1965, the provision was onmtted and
Chapter VI-A and s. 85A were introduced in the present Act
with effect fromlst April, 1965. Chapter VIA conprised ss.
80A to 80D providing for certain specified deductions to be
made in computing total income while s. 85A provided for
deduction of tax on inter-corporate dividends.

The original Chapter VIA and certain other sections
including s. 85A were deleted fromthe present Act by
Fi nance (No.2) Act, 1967 with effect from1st April, 1968
and replaced by a new Chapter VIA which contains a
fasci culus of sections froms. 80A to s. 80VV. Section 80A,
sub-section (1) provides that
985
in conputing the total incone of an assessee there shall be
allowed from his gross-total inconme, in accordance with and
subject to the provisions of Chapter VIA the deductions
specified in s. 80C to's. 80W and sub-section (2) of that
section inposes a ceiling on such deductions by enacting
that the ~aggregate anobunt of such deductions shall not, in
any case, exceed the gross total incone of the assessee. The
expression "gross total inconme" is defined in cl. (5) of s.
80B to nean the total income conputed in accordance with the
provisions of the Act before nmaking any deduction under
Chapter VIA or under s. 280. O Section 80M is the new
section which corresponds to the repealed s. 85A and it
provides for deduction in respect of certain categories of
inter-corporate dividends. There were several anmendnments
made subsequently 'in this section but they relate primarily
to the percentage of the incone to be allowed as a
deducti on.

One anmendnent that was nmade by Finance Act,; 1968, was
that the words "received by it" occurring in sub-section (1)
of s. 80Mwere onmitted with effect fromi1st April, 1968. The
Fi nance Act of 1968 al so provided in sub-section (2) and (3)
of s. 31 that notw thstanding the omssion of s. 99, sub-
section (1), «cl. (iv) and s.. 85A; the provisions of these
sections shall have and be deened always to have effect,
subject to the nodification that the words "received by it"
in the opening part of these sections were del eted. The net
effect of these amendnents was that the words "received by
it" following upon the words "dividend" were onmtted with
retrospective effect froms. 99 sub-section (1), cl. (iv)
and s. 85A and s. 80M was to be read as if the words
"received by it" were not in the opening part of that
section.

The CGujarat High Court having taken a view against the
assessees (appellants), appeals were preferred against the
judgrment relating to the assessment years 1965-66 and 1966-
67 when s. 85A was in force

In view of the conflict of opinion between the view of
the Gujarat Hi gh Court, and the view taken by the Bonbay,
Madras and Calcutta High Courts, the |ncone Tax Appellate
Tribunal, referred sinmlar matters under s. 257 of the Act
to this Court.

In the appeals and references before this Court, the
guestion was whether on a true interpretation of Sections
85A and 80M of the Income Tax Act, 1961, rebate of incone
tax is admissible on the actual ampunt of dividend received
by an assessee, being a conpany, from an |Indian conpany, or
it is confined only to the dividend inconme as conmputed in
accordance with the provisions of the Act, that 1is after
nmaki ng the deductions specified in s. 57 including
deductions of the interest paid on borrow ngs for naking the
i nvest ment s.

Allowi ng the appeals and answering the questions
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referred by the Tribunal in favour of the assessees:
N

HELD: 1. The assessees are entitled to relief under s.
85A for the assessment years 1965-66, 1966-67 and 1967-68
and under s. 80M for the assessment years 1968-69 and 1969-
70 in respect of the entire anount of dividend income
wi thout deductions of interest paid on borrow ngs for
acquiring the shares.

[ 1006 B]

2. Sections 85A and 80M were not witten by the
Legislature on a clean slate, nor were they the outcone of
any new or innovative exercise of |egislative judgnent, but
they were preceded by sinmlar provisions granting rebate of
super-tax or incone tax ~ on inter-corporate dividends and
t hese provisions as
986
interpreted by the Courts throwlight on the true meaning
and content on ss. 85A and 80M [99 F].

3. It is clear from the Notes on cl. 31 which
subsequently becane s. 31 of the Finance Act, 1968, that the
amendnment's retrospectively  deleting the words "received by
it" from the opening part of s. 99, sub-section (1), cl
(iv) and s. 85A were made with a view to w dening the scope
of the relief granted under these sections, as it was felt
that the presence of these words might render these sections
i napplicable in cases where the shares to which the dividend
relates are registered in the nane of a person other than
the assessee and the dividend is, therefore, received
strictly speaking, by such other person and not by the
assessee. The object of introducing these amendnents was to
wi den the scope of the tax relief provided under s. 99, sub-
section (1), «cl. (iv) and s. 85A by naking it available to
the assessee even though the shares” to which the dividend
related were registered in the name of ‘a person other than
the assessee and not to narrow it down by restrictingit to
net dividend conputed after  nmaking deductions allowable
under the provisions of the Act.

[998-E-GF.

4. Even after the deletion of the words "received by
it", the expressions "any dividend from an I-ndi an conpany"
and "any income by way of dividends from an |Indian conpany”
occurring in the opening part of these sections continue to
nean the sanme thing, nanely, the full amunt of dividend
derived or obtained froman Indian conpany. The deci si ons of
the Bombay, Calcutta and Madras High Courts interpreting
these sections cannot, therefore, be said to be displaced by
the retrospective omission of the words "received by it."
[998 H 999 B].

5. It is clear on a plain natural construction of the
| anguage of s. 99 sub-section (1), cl. (iv), that it grants
exenption from super-tax in respect of "any dividend froman
I ndi an conpany"” and these |ast nentioned words cannot mean
anything else than the full anount of dividend derived from
an I ndian comnpany. They cannot obviously mean dividend from
an I ndi an conpany m nus any expenses incurred in earningit,
or less any other deduction allowable under the Act. [999 C
D .

6. The words, "the follow ng anpbunts which are included

in his total incone”", in the opening part of s. 99, sub-
section (1) do not have any limtative effect so as to
restrict "dividend froman Indian conmpany”" in respect of

which exenption from super-tax is granted to dividend
conputed in accordance with the provisions of the Act and
forming part of the total income. The exenption from super-
tax granted wunder s. 99 sub-section (1) is not only in
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respect of "dividend froman Indian conpany" referred to in
cl. (iv), but also in respect of other itens of incone
mentioned in clauses (i) to (iii) and (v).

[999 E].

7. The legislature clearly wanted to provide that the
di fferent categories of income nentioned in clauses (i) to
(v) should be eligible for exenption fromsuper-tax, only if
they are included in the total incone and the Legislature
coul d have made such a provision separately in respect of
each category of incone in the opening part of s.99 sub-

section (1), but instead of adopting such |legislative
devi ce, which would have been both inapt and inel egant, the
Legi sl ature chose to use an omnibus expression, "the
following anbunts which are included in his total inconme",
whi ch would cover all ~the different itenms of incone dealt
with in clauses (i) to (v). [999 F-@F.

987

8./ 1t would, therefore, seemthat though the exenption
fromsuper-tax granted under clause (iv) of sub-section (i)
of s. 99 would be applicable only if the particular item of
i ncomre nanely, "dividend froman |Indiran conpany’ is included
intotal income, what is exenmpted is "dividend from an
I ndi an company" which can ~only mean the full amunt of
di vidend received froman |Indian conpany. [1000 B].

Comm ssi oner of I'ncome Tax, Kerala v. South |India Bank
Ltd., 59 ITR 763; referred to.

9. Section 85A in its opening part by using the words
"where the total income of an asessee..... i ncl udes any
income by way of dividends, from an Indian Company", |ays
down a condition for- its applicability, which is that the
total income nust include incone by way of divdend from an
I ndian conmpany. It is only if this category of inconme forns
a conponent part of total incone that the provisions enacted
in the section is attracted and the assessee | becones
entitled to rebate on incone calculated with reference to
the "income so incduded". [1001 F].

10. The neaning of the section would becone clear if
the words "incone by way of dividends from an |ndian
conpany", are substituted for the words "income so
included." Then it would be obvious that the rebate on
incone tax is to be calculated by applying the average rate
of tax to the "inconme by way of dividends froman Indian
conpany” which can only nean the full anmount of dividend
received froman | ndian conpany. [1002 B-(C].

Comm ssioner of Income Tax v. |Indian Guarantee &
General Insurance Co Ltd., 903 | TR 348 approved.

11. There is a close simlarity between s. 85A and s.
80Mso far as the opening part of the two sections is
concerned, but in the latter part, there is a difference
i nasmuch as s. 85A provides for calculation of rebate of
income tax on "inconme so included', while s. 80Mprovides
for deduction of the whole or part of "such income by way of
di vidends". The | anguage enployed by the legislaturein s.
80M | eaves no doubt that the deduction, whether whol e or 60
per cent, is to be calculated with reference to the entire
amount of inconme by way of dividends. [1002 D E].

12. Section 80Moccurs in Chapter VIA which is headed

"Deduction to be made in conputing total incone". The
margi nal note to the section, indicates, that it provides
for deduction in respect of certain i nter-corporate

di vidends. [1002 F, 1003 C].

13. Section 80A sub-section (1) provides that in
conputing the total incone of an assessee, the deductions
specified in s. 80C to 80wW shall be made fromhis gross
total income, and gross total incone, according to the
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definitionin s. 80B, «c¢l. (5 nmeans the total incone
conputed in accordance with the provisions of the Act before
maki ng any deduction under Chapter VIA or under s. 280.0
What s. 80A, sub-section (1) requires is that first the
total income of the assessee must be conputed in accordance
with the provisions of the Act w thout taking into account
the deductions required to be nmade wunder Chapter VIA or
under s. 280.0 and then from the gross total inconme thus
conput ed, the deductions specified in s. 80C to 80W nust be
made in order to arrive at the total income. But sub-section
(2) of s. BOA provides that the aggregate

988

amount of the deductions  required to be nmade under Chapter
VI A shall not exceed the gross total incone of the assessee
so that the total income arrived at after making the

deductions specified in s. 80Cto 80W fromthe gross tota
incone can never ~be a minus. or negative figure. This
provisioninmposing a ceiling on the deductions which may be
nmade under sections 80C to 80V clearly postulates that in a
given case the aggregate anount of these deductions may
exceed the gross total incone. [1002 G 1003 B].

14. The words "where the gross total income of an
assessee....includes any incone by way of dividends froma
donestic conpany” are intended only to provide that a
particul ar category of incone, nanely, incone by way of
di vidends from a donestic conpany should forma conponent
part of the gross total incone. These words nerely prescribe
a condition for the applicability of the section nanely,

that the gross total « incone must include the category of
i ncome described by the words "Income by way of dividends
froma donmestic conpany". If the gross total incone includes

this particular category of incone, whatever be the quantum
of such incone included, the condition would be satisfied
and the assessee would be eligible for deduction @of the
whol e or 60 per cent of "suchincone". [1003 F-(G.

15. The words "such incone” as a mtter of plain
grammar nust be substituted by the words "incone by way of
di vidends from a donestic conpany“, in order to arrive at a
proper construction of the section and if that is done, it
woul d be obvious that the deduction is to be in respect of
the whole or 60 per cent of the "income by way of divi dends
froma domestic conpany” which can only nean the full anount
of dividends received froma donmestic conpany. The deducti on
perm ssi bl e under the section is, therefore, to be
calculated with reference to the full amunt of dividends
received from a domestic conpany and not with reference to
the dividend income as conputed in accordance with the
provisions of the Act, that is, after making deductions
provi ded under the Act. [1004 B-C].

16. If the Legislature was of the view that the
deduction should not be in respect of the full “amount of
di vidends received froma donestic company, but it 'should
only be in respect of the anpunt of dividend computed after
deducting all owabl e expenditure, the |egislature would have
undoubt edly anended s. 80M sub-section (1) and made its
intention quite clear. [1005 C].

17. The legislature in fact anended s. 80M severa
times in respect of other matters subsequent to the decision
of the Bonmbay High Court in the New Geat |Insurance Cols
case and the decision of the Madras High Court in the Mdras
Auto Service's case, but it did not choose to amend the
| annguage enployed in s. 80M sub-section (1) for the
purpose of overriding the interpretation placed by the
courts. This indicates legislative recognition of the
interpretation placed by the Courts on s. 85A and s. 80M
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[ 1005 D F].

18. Section 80K read with rule 20, s. 80MM s. 80N and
s. 80. 0 which occur in the same group of sections as s. 80M
use the sane legislative fornula as s. 80M and open with the
identical words "where the gross total income of an
assessee-includes any income." It appears on a plain reading
of these sections that the deduction admssible is in
respect of the whole of the incone
989
received by the assessee and not in respect of the income
conput ed after maki ng the deductions provided under the Act.
[ 1005 F-Q

Madras Auto Service v. Income Tax O ficer, 101 | TR 589;
approved.

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTION: Givil Appeal Nos. 117-118
of 1975.

(Fromthe Judgnent and Order dated 28-11-1973 of the
Gujarat Hgh Court in |I.T.R No. 21 of 1972).

TAX REFERENCE NO. 2 OF 1975

(From the Tax Reference nmade by the |ncome Tax Tri bunal
Ahrmedabad against its order dated 7-7-1973in |.T. A No. 643
(AHD)/ 71-72) .

TAX REFERENCE NOS. 6-9 OF 1975

(From the Tax Reference nmade by the Inconme Tax Tri bunal
Ahmedabad in R A  Nos. 103-106/ AHD 74-75 arising out of
[.T. A Nos. 946-949/ AHD/.72- 73 for Assessing years 1966-67 to
1969-70) .

TAX REFERENCE NO. 16 OF 1975

(From the Tax Reference made by the I|ncone Tax
Tri bunal , Ahnedabad in Reference Application No. 62/ AHD 74-
75 arising out of I.T.A No. 580/ AHD 72-73).

TAX REFERENCE NO. 18 OF 1975

(From the Tax Reference ‘made by the |Incone Tax
Appel l ate Tribunal, Ahnmedabad Bench in R A No. 271/ AHD/ 74-
75 arising out of I.T.A No. 2431/ AHD/ 72-73 deci ded on 29-7-
74 assessnent year 1969-70).

ClVIL APPEAL NOS. 117-118/75

For the Appellant : M. B. Sen, I. N.-Shroff and H S.
Pari har.

For the Respondent : S. N. Kacker, Sol. Gen., B. B.
Ahuja and M ss A Subhashi ni.

For the Interveners : (1) Ramakrishna Sons Ltd.: S. P.
Mehta, T. A. Ramachandran and Ms. J. Ramachandran, (2) Ms.
Jardi ne Henderson Ltd.: Dr. Debi Pal and D. N CGupta, (3)
I ndore Exporting & Inporting Co. Ltd. : Dr. Debi Pal, Mss
Bina Gupta and M. Praveen Kumar, and (4) Ketu Investnents
(P) Ltd. : S T. Desai, Ms. A K Verma and J. B
Dadachanji, K. J. John and Shri Narain.

TAX REFERENCE NO. 2 OF 1975

For the Appellant : S. N Kacker, Sol. Genl, S. P
Nayar and M ss A. Subhashini.

990

For the Respondent : F. S. Nariman, |I. N Shroff, and
H S. Parihar.

For the Interveners : (1) Ms. Jardine Henderson Ltd.:
Dr. Debi Pal and D. N CGupta, (2) Indore Exporting &
I mporting Co. Ltd. : Dr. Debi Pal, Mss Bina Gupta and M.
Praveen Kumar, and (3) Ms. Ajay Investnent Co. : Praveen
Kumar and M ss Bi na Gupta.

TAX REFERENCE NOS. 6-9 OF 1975
For the Appellant : F. S. Nariman, |I. N Shroff, and H
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S. Pari har.

For the Respondent : S. N Kacker, Solicitor General
S. P. Nayar and M ss A. Subhashi ni

For the Intervener Central India Industries : Dr. Deb
Pal, Mss Bina Gupta and M. Praveen Kunar.

TAX REFERENCE No. 16 OF 1975

For the Appellant : Ms. A K Verma and J. B
Dadachanji, K. J. John and Shri Narain

For the Respondent : S. N Kacker, Sol. Genl. and M ss
A. Subhashi ni .

For the Interveners-Central India Industries : Dr. Deb
Pal, Mss Bina Gupta and M. Praveen Kunmar

TAX REFERENCE NO. 18 OF 1975

For the Appellant :' S. P. Mhta, K C Patel, Shr
Narain, J. B. Dadachanji, Ms. A K Verma and Mss Arti
Meht a.

For the Respondent : M ss A Subhashini.

For the Intervener-Central India Industries Ltd : Dr.
Debi Pal, M ss Bina GQupta and M. Praveen Kunar

The Judgrment of the Court was delivered by

BHAGWATI . J.-This group of appeals and References
rai ses a short question of construction of sections 85A and
80M of the Income Tax Act, 1961 (hereinafter referred to as
the present Act). The question is whether on a true
interpretation of /these sections, rebate of inconme tax is
adm ssible on the actual anount of divident received by an
assessee, being a conpany, froman Indian conmpany, or it is
confined only to ‘the dividend income as  conputed in
accordance with the provisions ~of the Act, that is, after
maki ng the deductions specified in section 57 including
deduction of the interest paid on borrowings for naking the
i nvestments. The CQujarat Hi gh Court has taken a vi ew agai nst
the assessee while a different view has been taken by the
991
Bonbay, Madras and Cal cutta H-gh Courts. The appeals are
preferred by the assessee, nanely, Coth Traders (P) Ltd.
agai nst the judgnent of the Qujarat H gh Court and they
relate to the assessnent years 1965-66 and 1966-67 when
section 85A was in force. The Reference before us have been
made directly by the Tribunal under section 257 of the Act
in view of the conflict of opinion amngst the High Courts.
Qut of these References, three are at the instance of the
assessees, nanely, C V. Mhta (P) Ltd., Ms. Distributors
(Baroda) Pvt. Ltd., and H K (lnvestnment) Co. Pvt. Ltd. and
one is at the instance of the Conm ssioner of ‘I ncome-tax,
Gujarat. They relate to di fferent assessnent years:
assessment year 1969-70 in case of C V. Mehta (P) Ltd. and
Distributors (Baroda) Pvt. Ltd. and assessment years 1965-66
to 1969-70 in case of H K (Investnent) Co. Pvt. Ltd. The
interpretation of both sections 85A and 80Mis involved in
these References since section 85A with sone | ninor
alterations made in it fromtine to tine was in force during
the assessment years 1965-66 to 1967-68 and section 80M
followed upon it with effect from the comrencenent of the
assessment year 1968-69 as part of Chapter |IVA Though the
| anguage of sections 85A and 80Mis al nost identical, there
are some verbal dissimlarities, but as we shall presently
poi nt out, they do not make any difference in interpretation
so far as the present question is concerned.

We are concerned in these appeals and References only
with the interpretation of sections 85A and 80M but in order
to arrive at the true interpretation of these sections, it
is necessary to refer briefly to the history of the
| egi sl ation enacted in these sections, since these sections
were not witten by the Legislature on a clean slate, nor
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were they the out cone of any new or innovative exercise of
| egi sl ative judgment, but they were preceded by sinmlar
provi sions granting rebate of super tax or income tax on
i nter-corporate di vi dends and these provi si ons as
interpreted by the courts throw light on the true meaning
and content of sections 85A and 80M

The earliest provision granting exenption of super-tax
in respect of inter-corporate dividends was nade as far back
as 9th December, 1933 in a Notification issued by the
Governor General in Council and it provided as follows:

"The Governor General in Council is pleased to
exenpt from super-tax-

(i) so nuch of ‘the incone of any investment trust
conpany as is derived from dividend paid by any other
conmpany
992

whi ch has paid or will pay super-tax in respect of the
profits out of which such dividends are paid."

This provision cane up for consideration before a D vision
Bench of ' the Hi gh Court of Bombay in Conm ssioner of Incone
Tax v. Industrial Investnent Trust  Co. Ltd.(1) and the
guestion was whether the dividend incone exenpted from
super-tax was the entire incone by way of dividend received
by an investnent trust ~company or the dividend incone as
conputed in accordance with the provisions of the Act, that
is, after deducting the expenses incurred in earning it. The
H gh Court of Bombay held that the "dividend incone which
was exenpted wunder the notification wuld be the dividend
i ncome received by the assessee and not the said income |ess
any further amounts", because  "the notification nust be
regarded as a self-contained one and not controlled by any
ot her provisions of the Act" and there was "no warrant to
construe the word 'Income’ in the notification as tota

incone, nor to qualify the dividend income specified in the
said notification as the dividend income conputed  under
section 12 of the Act". It was thus held that the entire
amount of dividend received by an investnent trust conpany
woul d be exenpt from super-tax ~and not the amount of
di vidend minus the expenses incurred in earning it. This
Notification was followed by a provision of a sinilar kind
granting exenption fromsuper-tax in. respect of certain
specified categories of inter-corporate dividends introduced
as section 56A in the Indian I ncone-tax Act, 1922
(hereinafter referred to as the Ad Act) by Finance Act,

1953. It is not necessary to make any detailed reference to
this provision since there is no decided case which has
consi dered this provision or expressed an opi ni on-upon it.

VWen the old Act was repealed and the present. Act
enacted with effect from 1st April, 1962, section 99, sub-
section (1) was introduced in the present Act exenpting
certain categories of inconme fromsuper-tax and one of such
categories was that set out in clause (iv). Section 99, sub-
section (1), clause (iv) read as foll ows:

"99(1) Super-tax shall not payable by an assessee in
respect of the following anounts which are included in his
total income.

(iv) if the assessee is a conpany, any dividend
received by it from an Indian conpany, subject to the
provi sions contained in the Fifth Schedul e".

993

This provision continued to be in force upto 31st
March, 1965 subject to a minor inconsequential anendnent
made by Finance Act, 1964. Now a question arose before the
H gh Court of Bonbay in Conmi ssioner of Incone Tax v. |ndian
Guarantee & Ceneral Insurance Co. Ltd.(1) whether the
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exenption granted under this provision was in regard to the
entire anmount of dividend received by the assessee from an
I ndian conpany or it was limted to the dividend income
conputed in accordance with the provisions of the Act and
form ng part of total income. The argunent of the assessee
based on the words ’'any dividend received by it from an
I ndi an conpany’ was that it was the full amount of dividend
received by the assessee which was exenpt from super-tax,
while the Revenue relying on the words "anmpunts which are
included in his total incone" contended that it was only the
amount  of di vidend conputed in accordance with the
provisions of the Act and form ng part of total incone which
was entitled to the ‘benefit of exenption under this
provision. The H gh Court  accepted the contention of the
assessee and pointed out that on a plain reading of sub-
clause (iv) of sub-section (1) of section 99 it was clear
that the exenption fromsuper-tax was granted in respect of
"any dividend received by it from an Indian conpany" and
these last words, ~according to their plain gramatica

construction, could nean only one thing, nanely, the entire
amount of - dividend received by the assessee froman Indian
conpany and nothing | ess. The H gh Court enphasi sed the word
"received" following inmediately upon the word °’dividend

and observed that the use of this word al so showed that the
exenption was in regard to the dividend received and not in
regard to the "dividend received mnus the expenses". The
H gh Court pointed out that the words "anpbunts which are
included in his total incone" in the opening part of section
99 sub-section (1) did not have any limtative effect, but
they were used nerely as a conveni ent node of describing the
different itens of income set out in clauses (i) to (v) of
that sub-section. Clauses (i) to (v) referred to different
items of incone which were sought to be exenpted from super-
tax under subsection (1) of section 99 and it was only if
these items of income were included in the total incone of
the assessee that the question of ‘exenption from super-tax
woul d arise and hence the | egislature used the general words
"amounts which are included inhis total income™ in the
opening part of sub-section (1) of section 99 as an onmi bus
formula to cover these different —items.~ These words
according to the H gh Court were descriptive of the itens of
incomre included in the conputation of the total incone and
were not indicative of the quantum

994

of the anounts of the different itens included in  such
conputation and they did not, therefore, have the effect of
cutting down the plain natural neaning of the ~words "any
dividend received by it from an Indian conmpany” which
represented the quantum of inconme in respect of = which
exenption from super-tax was granted under the section. This
vi ew, observed the High Court, not only followed'logically
and inevitably from the words wused in the statutory
provision, but was also in consonance with the object of the
| egi slation, which was to prevent double taxation of the
amount of dividend with the view to encouraging i nvestnent
by conpanies in the share capital of other conpanies. It nmay
be pointed out that the sane view in regard to the
construction of clause (iv) of sub-section (1) of section 99
was taken by the Calcutta High Court in Conmm ssioner of
I ncome-tax v. Darbhanga Marketing Co.(1) and it was held
that under that provision, exenption from super-tax was
granted to an assessee in respect of "any dividend received
by it" which nmeant the full anmount of dividend received by
the assessee and not "dividend received nminus the anount of
interest on nonies borrowed for earning the same". The
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Calcutta High Court observed: "The expressions 'which are
included in his total inconme’ in sub-section (1) of section
99 and 'incones formng part of total inconme’ in the heading
are descriptive of the itens included in the computation of
the total income and not indicative of the quantum of the
amounts i ncl uded under the different itens in the
conputation of total income. Such a construction of these
expressions would be in harnmony wit the obvious meani ng of
the expression ’dividend received ". The decision of the
Bonbay High Court in |Industrial Investnent Trust Co's case
(supra) was strongly relied upon by the Calcutta H gh Court
incomng tothis decision and the view taken by the
Calcutta High Court was  noted with approval by the Bonbay
Hi gh Court in New Great |nsurace Co's case (supra). The sane
vi ew was al so taken by the Madras H gh Court in Conmi ssioner
of Incone-tax v. Madras Mtor and GCeneral Insurance Co.
Ltd.(2) and it was approved in |ater decision of the same
Court in Madras Auto - Service v. Incone-tax Oficer (3). It
woul d, 'thus, be seen that notwithstanding the words "anpunts
which are included in his total incone" in the opening part
of sub-section (1) of section 99, all the three H gh Courts,
nanmely, Bonbay, Calcutta and Madras took the view that the
entire amount of dividend received by the assessee from an
I ndi an Company was exenpt from
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super-tax and the exenption was not Jlimted to dividend
i ncone conmputed in accordance with the provisions of the Act
and form ng part of the total incone.

Section 99, sub-section (1) -however remained in force
only upto the close of the assessnent year 1964-65 and by an
anendment made by Finance Act 10 of 1965, section 99, sub-
section (1) was omtted and Chapter VI-A and section 85A
were introduced in the present Act with effect from 1st
April, 1965. Chapter VI-A conprised sections 80A and 80D
providing for certain specified deductions to be nade in
conputing total income while section 85A, in so far as
material, provides as follows:

"85A. DEDUCTION OF - TAX ON | NTER-CORPORATE
Dl VI DENDS: - Where the total income. of an assessee being a
conpany i ncludes any income by way of dividends received by
it from an Indian conpany or a conpany which has nade the
prescri bed arrangenents for the declaration and paynment of
di vi dends (including dividends on preference shares) wthin
India, the assessee shall be entitled to a deduction from
the incone-tax with which it is chargeable on its tota
i ncome for any assessment year of so nuch of the anpunt of
i ncome-tax calculated at the average rate of income-tax on
the incone so included (other than any such income on which
no i ncone-tax is payable under the provisions of this Act)
as exceeds an anount of twenty-five per cent thereon;.. "
There were sone anendnents made in section 85A by Finance
Act, 1966 but they are not material for our present purpose
and we need not refer to them Section 85A also cane to be
considered by the Bonbay High Court in the New Geat
Insurance Co's case (supra) because two of the assessnent
years with which the Bormbay Hi gh Court was concerned in that
case were assessnent years 1965-66 and 1966-67 when section
85A was in force. The Bombay High Court pointed out that
except for some m nor verbal changes section 85A was al npst
inthe sane terms as section 99, sub-section (1), clause
(iv), the only real differences being that the exenption
granted under section 99, sub-section (1), clause (iv) was
inregerd to super-tax, while the deduction allowed under
section 85A was in regard to i ncome-tax. The sane
interpretation was, therefore, placed on section 85A as in
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the case of section 99 sub-section (1), clause (iv) and it
was held that under section 85A, the assessee would be
entitled to de-
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duction of income-tax in respect of the whole of the
di vidend received froman Indian conpany. The expression
"where the total income ........ i ncl udes any inconme by way
of dividends" in the opening part of section 85A was
construed as referring to the category of incone by way of
di vidends received froman |Indian conpany so that if this
particul ar category of income is included in the computation
of total income, the assessee would be entitled to a
deduction of so nuch of the anpunt of incone tax cal cul ated
at the average rate of inconmetax on the "incone so included"
as exceeds an anount of ‘twenty-five per cent of such incone.
The words "inconme so included" were read to nmean not the
guantum of the "income by way of dividends" included in the
total income but the inconme falling within the category of
"income by way of dividends froman Indian conmpany" i ncluded
in the total incone. Thus the view taken by the Bonmbay Hi gh
Court was that under Section 85A also, the deduction
adnmi ssible was in respect of the entire dividend received by
the assessee froman Indian conpany and not in respect of
di vidend incone m nus~ deducti ons all owabl e wunder the
provi sions of the Act in conputing the total incone.

The original  Chapter VI-A and certain other sections
i ncluding section  85A were deleted fromthe present Act by
Fi nance (No. 2) Act, 1967 with effect from 1st April, 1968
and replaced by a new Chapter ~VI-A which contains a
fasci cul ous of sections from section 80A to section 80WV.
Section 80A, sub-section (1) provides that in conputing the
total income of an assessee there shall be allowed fromhis
gross total incone, in accordance with and subject to the
provi sions of Chapter WVI-A the deduction specified in
section 80C to section 80VWW-and sub-section (2) of @ that
section inposes a ceiling on such deductions by enacting
that the aggregate anobunt of such deductions shall not, in
any case, exceed the gross total incone of the assessee. The
expression "gross total inconme" is defined in clause (5) of
section 80B to nmean the total incone conputed in accordance
with the provisions of the Act before maki ng any deduction
under Chapter VI-A or wunder section 280.0 Section 80Mis
the new section which corresponds to the repeal ed section
85A and it provides for deduction in respect of  certain
categories of i nter-corporate dividends. | t is t he
interpretation of this section which constitutes the subject
matter of controversy between the parties and hence it woul d
be desirable to set it out 1in extenso. This section has
undergone changes fromtine to tinme since the date of its
enactnment and we will, therefore, reproduce it in the form
in which it was during the assessnent years 1968-69 and
1969-70 being the assessnment years wth which we are
concerned in these cases:
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"80 M DEDUCTION IN RESPECT OF CERTAIN |NTER-
CORPORATE DI VI DENDS:

(1) Were the gross total incone of an assessee being a
conpany i ncludes any income by way of dividends received by
it from a donestic conpany, there shall, in accordance with
and subject to the provisions of the section, be allowed, in
conputing the total income of the assessee, a deduction from
such incone by way of dividends of an anount equal to-

(a) where the assessee is a foreign conpany-
(i) in respect of such income by way of
di vidends received by it froman Indian conpany which is not
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such a conpany as is referred to in section 10B and which is
mainly engaged in a priority industry...... 80% of such
i ncone

(ii) in respect of such incone by way of
di vidends other than the dividends referred to in subcl ause

(@) 65% of such income.
(b) where the assessee is donmestic conpany in
respect of any such incone by way of dividends.... 60% of

such incone."
There were several anendnents nmade subsequently in this
section but they relate primarily to the percentage of the
income to be allowed as a deduction and do not have any
bearing on the question of interpretation posed before us.
One anmendnent is, however, nmaterial and that was nmade by
Fi nance Act 1968 by which the words "received by it"
occurring in sub-section (1)  of section 80Mwere onitted
with effect fromi1st April, 1968. The Finance Act of 1968
al so provided i nsub-sections (2) and (3) of section 31 that
notwi t hst andi ng the om ssi on of section 99, sub-section (1),
clause (iv) and section 85A, the provisions of those
sections shall~ have and be deened -always to have effect,
subject to the nodification that the words "received by it"
in the opening part of those sections were del eted. The net
effect of these amendnents was that the words "received by
it" following upon the word "dividend" were omtted wth
retrospective effect’ from section 99, sub-section (1),
clause (iv) and section 85A and section
998
80Mwas to be read as if the words "received by it" were not
in the opening part of that section

We shall presently consider the | anguage of section 80M
for the purpose of arriving at its true interpretation, but
before we do so, we nust refer to an argunent advanced on
behal f of the Revenue that whatever night have been the
interpretation placed on section 99, subsection (1), clause
(iv) by the Bonbay, Calcutta and Madras Hi gh Courts and on
section 85A by the Bonbay H gh (Court, it cannot hold good
any nore in view of the retrospective deletion of 'the words
"received by it" in the opening part of these sections. The
argunent was that the decisions of the Bonbay, Calcutta and
Madras High Courts upholding the view that the  exenption
fromsuper-tax under section 99, sub-section (1), clause
(iv) and the deduction of inconme-tax under section 85A were
adm ssible in respect of the entire anount of dividend
recei ved by an assessee without any deduction, were based on
the words "received by it" and since these words were
retrospectively omtted, these decisions could no |onger be
regarded as valid. W do not think this contention of the
Revenue can be sustained if we have regard to the object and
purpose for which the words "received by it" were del eted.
It is clear from the Notes on clause 31 which subsequently
becane section 31 of the Finance Act, 1968 that the
amendments retrospectively deleting the words "received by
it" from the opening part of section 99, sub-section (1),
clause (iv) and section 85A were nmde with a view to
wi deni ng scope of the relief granted under these sections,
as it was felt that the presence of these words m ght render
those sections inapplicable in cases where the shares to
which the dividend relates are registered in the name of a
person ot her than the assessee and the dividend is,
therefore, received, strictly speaking, by such other person
and not by the assessee. The object of introducing these
amendnments was to widen the scope of the tax relief provided
under section 99, sub-section (1), clause (iv) and section
85A by meking it available to the assessee even though the
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shares to which the dividend related were registered in the
nane of a person other than the assessee and not to narrow
it dowmn by restricting it to not dividend conmputed after
maki ng deductions allowed under the provisions of the Act.
The omi ssion of the words "received by it" does not,
therefore, nmake any difference in the interpretation of
section 99, sub-section (1), clause (iv) and section 85A so
far as the present question is concerned. Even after the
del etion of the words "received by it", the expressions "any
di vidend from an Indian conpany" and "any incone by way of
di vidends from an Indian conpany" occurring in the opening
part of these sections continue to nmean the
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same thing, nanely the full anmount of dividend derived or
noving from an Indian conmpany. The decisions of the Bonbay,
Calcutta and WMadras Hi gh Courts interpreting these sections
cannot, therefore, be” said to be di spl aced by the
retrospective om ssion of the words "received by it".

So far as section 99, sub-section (1), clause (iv) is
concerned, we have no doubt that the interpretation placed
on this provision by the Bonbay, Calcutta and Madras Hi gh
Courts is correct. The reasoning given by the Bonbay Hi gh
Court in New G eat Insurance Co.’s <case (supra) 1is
unexceptionabl e and” we find ourselves in agreement with it.
It is clear on a plain natural construction of the |anguage
of this provision that it grants exenption from super-tax in
respect of "any dividend fromthe |Indian conpany" and these
[ ast mentioned words cannot nean anything el se than the ful
amount of dividend derived froman |Indian conpany. They
cannot obviously nean dividend froman |ndian conpany m nus
any expenses incurred in earning it, or less any other
deduction all owable under the Act. It i's no doubt true that
the opening part of section 99, sub-section (1) contains the
words "the foll owi ng amounts which-are included in his tota
i ncome", but these words do not have any limtative effect
so as to restrict "dividend from an Indian conmpany" in
respect of which exenption fromsuper-tax is granted to net
di vidend conmputed in accordance wth the provisions of the
Act and forming part of the total inconme. It may be noticed
that the enenption from supr-tax granted under section 99,
sub-section (1) is not only in respect of "dividend froman
I ndi an conpany" is not referred to in clause (iv), but also
in respect of other itens of inconme nentioned in clauses (i)
to (iii) and (v). The Legislature clearly and understandably
wanted to provide that the different categories of income
mentioned in clauses (i) to (v) should be eligible for
exenption from super-tax only if they are included in the
total income and the Legislature could have nade such a
provi sion separately in respect of each category of incone
in the opening part of section 99, sub-section (1), but
i nstead of adopting such |egislative device, which would
have been both inapt and inel egant, the Legislature chose to
use an omibus expression "the follow ng anpbunts which are
included in his total incone", which would cover all the
different itens of income dealt with in clause (i) to (v).
These words were introduced nerely to provide that the
category of inconme in respect of which exenption from super-
tax is clained must be included in the total income and they
were not intended to refer to the quantum of such incone
included in the total incone for exenpting it from supertax:
they were descriptive of itens of income included in the
t ot al
1000
i ncome and were not indicative of the quantum of the amounts
i ncluded under different items in the conmputation of the
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total income. It would, therefore, seem that though the
exenption from super-tax granted under clause (iv) of sub-
section (1) of section 99 would be applicable only if the
particular item of incone, nanely, "dividend froman |ndian
conpany” is included in the total income, what is exenpted
is "dividend froman Indi an conpany” which can only nean the
full amount of dividend received froman | ndi an conpany.

This view which we are taking is clearly supported by
the decision of this court in Conm ssioner of |Incone-tax,
Kerala v. South Indian Bank Ltd.(1) where the question was
so as to the true interpretation of a notification issued by
the Central Governnent under section 60A of the old Act
which was in the follow ng terns:

"No incone-tax ~ shall be payabl e by an assessee on
the interest receivable on the following inconme-tax free
| oans issued by the former Goverment of Travancore or by
the former Government of Cochin, provided that such interest
is received within the territories of the State of
Travancore Cochin _and is not brought into any other part of
the taxable territories to which the said Act applies. Such
interest shall, however, be included in the total incone of
the assessee for the purposes of section 16 of the |Indian
I ncone-tax Act, 1922."

The argunment of the Revenue was that the exenption from
i ncome tax granted /under this notification was in respect of
interest receivable on securities m nus the expenses
incurred in earning it and not in respect  of the entire
amount of interest because it was only that anount of
interest arrived at after conmputation in accordance wth
section 8 of the old Act whichwas includible in the tota
incone and liable to bear tax and the exemption fromtax
could, therefore, only be in respect -of such anount. This
argunent was negatived by the Court and it was pointed out
by Subba Rao, J., that: "this notification does not refer to
the provisions of section 8 of the Income-tax Act at all. It
gives a total exenmption from.incone-tax to an assessee in
respect of the interest receivable on incone-tax free | oans
nentioned therein. It gives that exenption subject to two
conditions, nanely, (i) that the interest is received ' within
the territories of the State of Travancore Cochin, and (ii)
that it is not brought into any other part of the taxable
territories. It includes the said exenpted interest in the
t ot al
1001
i ncome of the assessee for the purpose of section 16 of the
Income-tax A Act. Shortly stated, the notification is a
sel f-contai ned one; it provides an exenption fromincone-tax
payabl e by an assessee on a particular class of income
subject to specified conditions. Therefore, there is no
scope for controlling the provisions of the notification
with reference to section 8 of the Inconme-tax “Act. The
expression "interest receivable on income-tax free loans" is
cl ear and unanbi guous. Though the point of time fromwhich
the exenption works is when it is received wthin the
territories of the State of Travancore-Cochin, what is

exenpted is the interest receivable. "Interest receivable"
can only nean the anount of interest calculated as per the
terns of the securities. |t cannot obviously nean interest
recei vabl e m nus the anmount spent in receiving the same." It

may be noted that the last part of +this notification
provided for inclusion "of such interest”, that is, interest
in respect of which exenption fromtax was granted, in the
total income of the assessee and obviously this would have
to be done after conputation in accordance wth the
provisions of section 8 of the old Act. But even so, it was
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held that the exenption fromtax was in respect of the
entire amount of interest received on the securities. The
reasoni ng adopted in this decision clearly supports the view
we are taking in regard to the construction of clause (iv)
of sub-section (1) of section 99 and we must hold that the
deci sions of the Bonbay, Calcutta and Madras Hi gh Courts |ay
down the correct law on the interpretation of this
provi si on.

The next provision we nust consider is section 85A
which cane in the wake of section 99, sub-section (1),
clause (iv). This section lays down a condition for its
applicability in its opening part by using the words "where
the total inconme of an assessee-includes any inconme by way
of dividends froman Indian conpany". The condition is that
the total income must ~include incone by way of dividends
froman Indian conpany. It is only if this category of
income from a conponent part ~of total incone that the
provision enacted in-the section is attracted and the
assessee becones entitled to rebate on incone calculated
with reference to the "incone so included". The argunent of
the Revenue was that the words  "income so included" nust
mean the quantum of the income included in the total incone
and, therefore, rebate on income tax granted under section
85A can only be in respect of dividend incone conputed in
accordance with the provisions of the Act and form ng part
of the total incone and not in respect of the full amount of
di vidend received by the assessee. This argunent is, in our
opinion, fallacious. It is based on  a misreading of the
words "income so included" and ignores the context in which
these words occur. If the opening part of the section refers
to inclusion of the

8-409 SCl /79
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particul ar category of incone denoted by the words "income
by way of dividends from an |Indian conpany", the words "so
i ncl uded" cannot have reference to the quantum of the incone
i ncluded, but they nust be held  T.D. r.f. only to the
category of incone included, that is, income by way of
di vidends from an | ndi an conpany. The neani ng of ‘the section
woul d becore clear if we substitute the words "income by way
of dividends froman Indian conmpany” for the words "incone
so included". Then it would be obvious-indeed it woul d need
no argunent to hold-that the rebate on incone tax is to be
calcul ated by applying the average rate of tax to the
"income by way of dividends from an Indian conmpany" which
can only nean the full amunt of dividend received from an
I ndi an company. This was the view taken by the Bomnbay Hi gh
Court in the New Geat Insurance Co.’s case and we  find
ourselves in agreement with it.

W nust nowturn to consider section 80M for the
purpose of arriving at its true interpretation. There is a
close simlarity between section 85A and section 80Mso far
as the opening part of the two section is concerned, but
when we cone to the latter part, we find that there is a
di fference, inasmuch as section 85A provides for cal cul ation

of rebate of income tax on "income so included', while
section 80M provides for deduction of the whole or part of
"such inconme by way of dividends". Even if there by any

doubt or ambiguity in regard h to the meaning of the words
"income so included" in section 85A, though we do 'not think
that there is any scope for such doubt or anbiguity, the
| anguage enployed by the Legislature in section 80Mis much
cl earer and | eaves no doubt that deduction, whether whole or
60 percent, is to be calculated with reference to the entire
amount of incone by way of dividends received from a
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donestic company. Section 80M occurs in Chapter VI-A which
is headed "Deduction to be nade in conputing total income".
Section 80A, sub-section ( 1) provides that in conputing
the total income of an assessee, the deductions specified in
sections 80 to 80 W shall be made fromhis gross tota

income and gross total income, according to the definition
in section 80B, clause (5), neans the total incone conputed
in accordance with the provisions of the Act before naking
any deduction wunder Chapter VI A or under section 280.0

What section 80 A, sub-section (1) requires is that first
the total income of the assessee must be conputed in
accordance with the provisions of the Act wi thout taking
into account the deductions required to be nade under
Chapter VI-A or under section 280.0 and then fromthe gross
total income thus conputed, the deductions specified in
sections 80 to 80 VWV nust be nade in order to arrive at the
total income. But sub-
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section (2) of section 80 A provides that the aggregate
amount of  the deductions required to be nmade under Chapter
VI - A shall _not exceed the gross total incone of the assessee
so that the total income arrived at after making the
deductions specified in sections 80 to 80 W fromthe gross
total income can never -be a mnus or negative figure. This
provision inposing’ a ceiling on the deduction which my be
nmade under sections 80 to 80 W clearly postulate that in a
gi ven case the aggregate anount of these -deductions may
exceed the gross total incone. It isin the context of this
background that we have to determine the true interpretation
of section 80 M which, as the marginal note indicates,
provides for deduction in respect of certain intercorporate
di vidends. Section 80 M sub-section (1) opens with the
words "Where the gross total incone of an assessee-includes
any income by way of dividends From a donestic conpany" and
proceeds to say that in such a case there shall be all owed
in conputing the total income of the assessee a deduction
"fromsuch incone by way of dividends" of an anount 'equal to
the whole of such incone or 60 per cent of such incone, as
the case my be, depending on the nature of the donestic
conpany from which the income by way of dividends is
received. Now the words "such incone . by way of -divi dends”
must be referable to the incone by way of dividends
nmentioned earlier and that would be inconme by way of
di vidends from a donestic conpany which is included inthe
gross total inconme. The whole of such inconme that is, incone
by way of dividends from donestic conmpany or 60 per cent of
such incone, as the case may be, would be deductible from
the gross total incone for arriving at the total incone of
the assessee. The words "where the gross total incone of an
assessee.... includes any income by way of dividends froma
donestic conmpany" are intended only to provide that a
particul ar category of incone, nanely, income by way of
di vidends from a donestic conpany, should form a conmponent
part of the gross total incone. These words nerely prescribe
a condition for the applicability of the section, nanely,

that the gross total inconme nmust include the category of
i ncome described by the words "income by way of dividends
froma domestic conpany." If the gross total incone includes

this particular category of income, whatever be the quantum
of such incone included, the condition would be satisfied
and the assessee would be eligible for deduction of the
whole or 60 per cent of "such incone”". Now, if the words
"where the gross total inconme of an assessee-includes any
incone by way of dividends froma donestic conpany” in the
opening part of the section refer only to the inclusion of
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the category of incone denoted by the words "inconme by way
of dividends froma donestic conpany" and not to the quantum
of the incone so included,

1004

the words "such income" cannot have reference to the quantum
of the inconme included, but they nust be held referable only
to the category of the incone included, that is, incone by
way of dividends from a donmestic conpany. The words "such
income" as a matter of plain grammar nmust be substituted by

the words "incone by way of dividends from a domestic
conpany” in order to arrive at a proper construction of the
section and if that 1is done, it would be obvious that the

deduction is to be in respect of the whole or 60 per cent of
the "income by way of dividends froma donestic company"
which can only mean the full anount of dividends received
froma domestic conpany. The deduction perm ssible under the
section is, therefore, to be calculated wth reference to
the full ~anmpbunt~ of dividends received from a domestic
conpany and not with reference to the dividend incone as
conputed in~ accordance with the provisions of the Act, that
is, after nmaking deductions provided under the Act. This was
the view taken by the Madras High Court in Mdras Auto
Service v. Inconme-tax officer Madras(l) and it nmeets with
our approval. It is true that the Gujarat Hi gh Court has
taken a contrary view in Coth Traders Pvt. Ltd. v. Commr.
O Incone-tax, Gujarat, which is the subject matter of G vi
Appeal s Nos. 117 and 118 of 1975, but we think it proceeds
on an erroneous interpretation of the |[|anguage of section
80M sub-section (1). It wongly construes the words "such
income” to be referable to the quantum of incone includible
inthe gross total incone, overlooking the fact  that the
opening words in the section, nanely, "where the gross tota
i ncomre of an assessee-includes any income by way of
dividends from a donestic conmpany" refer only to the
i nclusion of the category of incone by way of dividend from
a donestic conmpany and they —are not indicative of the
guantum of the inconme included in'the gross total incone. It
is true that on this view the deduction in respect of the
i ncome by way of dividends froma conpany falling within cl
(a) of sub-section (1) of s. 80M nay exceed the quantum of
such incone included in the gross total income,” but that
possibility is indeed contenplated and taken care of by
section 80A, sub-section (2) which provides that the
aggregate amount of the deductions shall not in any case
exceed the gross total inconme of the assessee.

We nmay point out that even though the consistent view
taken by the Bonbay, Madras and Calcutta High Courts in
regard to the inter pretation of section 99, |(sub-section
(1), clause (iv) was that the exenption From super-tax under
that provision was adm ssible in respect of

(1) 101 1. T. R 589.
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the full amount of dividends received froman |Indian conpany
and A was not limted to the dividend incone conputed
accordance with the provisions of the Act and form ng part
of total incone and the sane view was taken by the Bonbay

High Court in the New Great |Insurance Co. case (supra) in
regard to the interpretation of s. 85A which contained the
opening words "where the total income of an assessee-
i ncludes any incone by way of dividends from an Indian
conpany", simlar to the opening words in sub-section (1) of
section 80M and the Madras High Court also placed the sane
interpretation on section 80M sub-section ( 1) in Mudras
Auto Service case (supra), the legislature did not choose to
make any amendnent in the | anguage of section 80M sub-
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section (1) with a viewto setting at naught this judicial
interpretation. If the legislature was of the view that the
deduction should not be in respect of the full anmount of
di vidends received froma donestic conmpany, but it should
only be in respect of the amount of dividends computed after
deducting all owabl e expenditure, we have no doubt that the
| egi sl ature would have anmended section 80M sub-section (1)
and nade its intention quite clear. The legislature in fact
amended section 80M several times in respect of other
matters subsequent to the decision of the Bombay H gh Court
inthe New Great Insurance Co.’s case and the decision of
the Madras Hi gh Court in the Madras Auto Service’s case, but
it did not choose to anend the | anguage enployed in s. 80M
sub-s. (1) for the purpose of overriding the interpretation
placed by the courts. This would seem to indicate
| egi slative recognition of the interpretation placed by the
courts on s. 85A and s. 80Mand.it is a circumstance, though
not of ~ much weight, ~which |ends support to the view we are
taking in'regard tothe interpretation of s. 80M

W . nay also in this connection refer to section 80K
read with- Rule 20, section 80 MM section 80 N and section
80 o which occur in the same group of sections as section
80-M These sections-use the sane legislative formula as
section 80-M and open with the identical words "where the
gross total incone of an assessee .. includes any incone...
“. It appears on a plain reading of these secions that the
deduction adm ssible is in respect of "the whole of the
i ncome received by the assessee and not in respect of the
i ncone conmputed after making the deductions provided under
the Act. Vi de Madras Auto ~Service case (supra) and
Addi tional Conm ssioner —of Incone Tax v. Isthmian India
Maritime P. Ltd.(1). W derive considerabl e support for our
view fromthe anal ogy of these sections. H

(1) (1978) 1131. T. R 570 (Mad.)
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We, therefore, allow Cvil Appeals Nos. 117 and 118 of
1975 and answer the question referred to the Tribunal in
those appeals in favour of the assessee and against the
Revenue. The questions referred by the Tribunal in Tax
References Nos. 2, 6 to 9, 16 and 18 of 1975 are also
answered in favour of the assessee and agai nst the Revenue.
We hold that the assessees in these appeals and References
are entitled to relief under section 85A for the assessment
years 1965-66, 1966-67 and 1967-68 under section 80M for the
assessment years 1968-69 and 1969-70 in ~respect of the
entire amount of the dividend income w thout deduction of
interest paid on borrowings for acquiring the shares. The

Comm ssioner will pay the costs of the appeals and the
references to the respective assessees.
N. V. K. Appeal s al | oned.
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