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ACT:

Bonbay Sales tax Act 1959-Ss. 33(b) and 35(1)-Bonbay
Sal es Tax Act, 1953-S. 14(b) validity of-If offend Art. 14
of the Constitution-Procedure under s. 33(b) if nore onerous
than the procedure under s. 35.

HEADNOTE
Section 33(6) of the Bonbay Sal es Tax Act 1959 provides
that if the Comm ssioner of Sales Tax has reason to believe

that a dealer is liable to pay tax but has failed to apply
for registration within the tine as required by s. 22, the
Conmi ssi oner shall assess to the best of his judgnent the

amount of tax due fromthe deal er in respect of ‘such period
and any period subsequent thereto. Section -35(1) provides
that if the Conmi ssioner has reason to believe that any
turnover chargeable to tax has escaped assessnent he  may
proceed to assess or re-assess the anpbunt of tax due, as the
case may be

Section 14(6) of the Bonbay Sales Tax Act, 1953
provides that if the Collector is satisfied that any deal er
has been l|iable to pay the tax in respect of any period he
shall assess to the best of his judgnent the anpbunt of tax
fromthe dealer. Section 15 of the 1953 Act provides that if
the Collector is satisfied that any turnover has  escaped
assessnment he nmy proceed to assess or re-assess the anount
of tax.

In CA 287/72 the Sales Tax Oficer after issuing
noti ces under s. 14(6) of 1953 Act to the erstwhile partners
of the assessee firmafter its dissolution to show cause why
they should not be assessed to tax and why a penalty should
not be inposed on them for not getting thensel ves registered
under the Act nmade a best judgment assessnent under s. 33(6)
of the 1959 Act and inposed a penalty. In C A Nos. 289/72
and 290/72 the Sales Tax Oficer nmade a best judgnent
assessment and inposed penalty under s. 36(2) on account of
the assessees’ failure to get their respective firns
regi stered as deal ers under the Act.

Rel ying mainly on the judgnent of this Court in Anandj
Hari Das & Co. v. S. P. Kasture & Os. (Al.R 1968 S.C
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565) and Ghanshyandas v. Regional Assistant Conm ssi oner of
Sal es Tax, Nagpur (A l.R 1964 S.C. 766), the High Court
hel d that the provisions of ss. 33(6) and 35 of the 1959 Act
overlap each other and that s. 33(6) offends Art. 14 of the
Constitution and as such is void because all cases of
escapenent of assessment by a dealer can be dealt with at
the sweet will of the assessing authority under either of
these provisions, that the procedure provided in s. 33(6)
was nore onerous than the one provided in s. 35 inasnuch as,
unlike the latter section, no period of limtation had been
provi ded for taking action under s. 33(6), that no
gui del i nes had been provided and that the choice of one
procedure in preference to the other is left to the
arbitrary whimof the assessing authority.

789

In the second batch of cases the assessees were
unregi stered deal ers who were assessed under s. 14(6) of the
1953 Act.  Foll owi ng the decision of a Division Bench of the
Bonbay H gh Court which held that s. 14(6) of the 1953 Act
was violative of Art. 14 of the Constitution and therefore
void, the Sales tax Tribunal directed the orders passed by
the assessing authorities be set aside.

It was contended on behalf of the State Governnents
that s. 33(6) is  a special provision confined to an
unregi stered dealer, who is guilty of commtting a two-fold
violation of the law enacted in that provision, that the
speci al provision | excludes the application of the genera
provision in s. 35(1) and the case of unregistered deal er
who escapes assessnent on account of his failure to get
hi nsel f registered, that the case of Anandji Hari Das & Co.
was di stingui shabl e because that was a case of a registered
deal er while the cases on hand were cases of unregi stered
dealers and that the procedure provided in s. 33(6) is not
nore onerous than the one prescribed under s. 35.

Al owi ng the appeal s,

N

HELD : 1. Section 33(6) of the 1959 Act and s. 14(6) of
the 1953 Act do not violate Art. 14 of the Constitution and
are valid. [801(

2. Section 33(6) is, in terns, restricted in its
application to the case of an wunregistered dealer whose
nmodus operandi to evade tax involves ab initio disregard of
the law. It does not apply to a registered deal er who has
escaped assessnent or has been under-assessed or assessed at
a lower rate or has been wongly allowed any deductions or
has concealed any material particulars relating to sales or
purchases or has knowi ngly furnished incorrect returns. The
case of such a registered dealer will fall under s. 35 and
not under s. 33(6). Section 33(6) is a special provision
confined to a particular class of tax-evaders, ~nanely,
unregi stered dealers; while s. 35 is a general provision to
deal with cases of escaped assessnent or under-assessment.
CGeneralia specialibus non derogant is a cardinal principle
of interpretation. It neans that the general provisions nust
al ways vyield to the special provisions. Construed in
accordance with this fundanmental principle the special class
of unregi stered dealers covered by s. 33(6) nust be taken to
have been excluded from the purview of the genera
provisions in s. 35. Thus considered, it is clear that in
the case of an wunregistered dealer who evades tax by
conmitting the double default specified in s. 33(6), action
can be taken only under that section and not under s. 35.

[799 D F]

3. Putting the unregistered dealer who, though liable

to pay tax, fails to get hinself registered and does not pay
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any tax in a separate class to be dealt with under s. 33(6)
differently fromother dealers falling under s. 35, rests on
intelligible differentia having a rational nexus wth the
object of preventing tax evasion. Though no limtation has
been prescribed for taking action under s. 33(6) against an
unregi stered dealer falling thereunder there is rationa
basis for not putting any restriction as to the length of
time within which action can be taken under s. 33(6). The
reason is that tax evasion by the unregistered dealers in
this class because of the clandestine nodus operandi adopted
by them and wholesale disregard of the law, is nore
contumaci ous in character, nore sinister inits effect both
on the |aw abiding tax-payers and the collection of public
revenue, and nore difficult to detect than tax-evasion by a
regi stered dealer. Wien a dealer applies for and obtains a
registration certificate under
790
the Act, he thereby admts his liability to pay tax. In his
case the /Sales-tax Authorities have basic information in
pursuance of which they can, by the exercise of due
vi gi l ance, check and detect any tax-evasion by himwthin
reasonable time. This reasonable time is the period of
limtation fixed by the Legislature in s. 35. But the case
of a tax-evading unregistered dealer is different. In his
case, the Authorities have on their ‘record no basic
informati on such as the registration record which would
supply them a ‘lead’ to work upon. For |ack of information
and the secretive nature of the npdus operandi, tax-evading
activities of an unregistered dealer may go on undetected
for years on end. That is why for taking action under s.
33(6) against a tax-evading unregi stered -dealer, the
Legi sl ature has not fixed any period of linitation
[ 800D; 799 G H|

4. The procedure provided in s. 33(6) cannot be said to
be nore onerous than the one “specified in s. 35. The
requirement as to issue of a notice to the defaulter and
giving an opportunity of being heard, is a comon feature of
both the sections. Although under s. 33(6) the assessnent is
nmade on best judgnent basis, it cannot be nade arbitrarily
or capriciously. It has to be nade after taking into account
all relevant material gathered by the Taxation Oficer or
produced before himby the assessee in response to - the
notice. If an assessnment under s. 33(6) is nmde upon
i nadequate materials, but on honest and fair guess-work,
then it wll be but due to the deliberate default of the
assessee in supplying the necessary information. The
differential nmode of assessnent wunder s. 33(6) is thus
founded upon rational criteria. [800E-Q

5. The ratio of Anandji Haridas is not applicable to
the facts of the present cases. The forner was dealing wth
a registered dealer whereas the instant case is concerned
with unregi stered deal ers. Upon a proper construction of the
two provisions, such unregistered dealers can be proceeded
agai nst under s. 33(6) of the 1959 Act or s. 14(6) of the
1953 Act and not wunder s. 35 or s. 15 of the respective
Acts. There is no over-I|apping between these two because s.
35 cannot be applied to the case of an unregistered deal er
falling within the purview of the special provisions in s.
33(6). This was clear froms. 35(2) as it stood at the time
material to these cases. [800H|

Anandji Hari Das & Co. v. S. P. Kasture & Os. AIl.R
1968 S.C. 565 and Ghanshyandas v. Regional Assistant
Conmi ssi oner of Sales Tax, Nagpur, A l.R 1964 S.C. 766
di stingui shed.
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JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal Nos. 287-
290 of 1972.

From t he Judgnent and Order dated 8-7-70 of the Cujarat
H gh Court in S.C A Nos. 191/68, 1378/68, 1643/69 and 8/ 70.

AND
Cl VI L APPEAL NOS. 2450-2451/72

(Appeal s by Special Leave fromthe Order/Judgrment dated
19-4-72 of the Maharashtra Sales Tax Tribunal in Revision
Application Nos. 111 and 112/ 65.

791
AND
CIVIL APPEAL NO. 2529 OF 1972

Fromthe Judgnment and Order dated 13-3-1972 of the

Gujarat H gh Court in Special CGuvil Application No. 1959/ 71.
AND
ClVIL APPEAL NO. 303 OF 1974

Appeal by Special Leave fromthe Judgnent and Order
dated 4-7-1973 of the CGujarat Hgh Court in Sales Tax
Ref erence No. 10/ 71.

R M Mhta (287-90, 2529 and 303), M C. Bhandare
(2450-51) V. S. Desai (2450-51) and M N Shroff for the
Appel lants in all the matters.

I. N Shroff for the Respondents in C A 287-90/72.

R P. Bhatt and B. R Agarwala for the Respondents
2450- 51/ 72.

J. Ramamurthi and Mss R Vaigai for Respondent No. 1
in C A 2529/72.

M N. Shroff for the Intervener in C-A 2450-51/72.

The Judgrment of the Court was delivered by

SARKARI A, J.-This judgnent will dispose of two batches
of appeals. The first batch includes Civil Appeals 287 to
290 and 2529 of 1972 and Ci vil Appeal 303 of 1974 preferred
by the State of Cujarat/Sales Tax Oficer on the basis of a
certificate granted by the High Court. O this batch, G vi
Appeal s 287 to 290 of 1972 are directed against a comon
j udgrment, dated July 8, 1970, of the H gh Court of Cujarat
while Cvil Appeal 303 of 1974 is preferred against a
judgrment, dated July 4, 1973, of the Gujarat Hi gh Court,
which follows its wearlier decision in Patel Ranjibha
Dhanbhai & Ors. v. A S. Tanbe, Sales Tax O ficer, Anand.

The Second batch conmprises of Cvil Appeals 2450 and
2451 of 1972 and Civil Appeals 1260 and 1213 of 1975. They
have been preferred by the State of Mbharashtra after
obt ai ni ng speci al | eave under Article 136 of t he
Constitution. O these, the first two are directed against
an Order dated April 19, 1972, of the Maharashtra Sales Tax
Tri bunal which, in turn, is based on a judgnent,  dated
Oct ober 11/12, 1971, of the Bonbay Hi gh Court in S.C. A No.
444 of 1968 (B. M Jain v. State of Mharashtra), and the
other two are directed against a judgment dated Cctober
11/12, 1971 of the Hi gh Court of Bonbay.

792

The common question posed for our decision in all these
appeal s is, whether any of the provisions in Sections 33(6)
and 35 of the Bonmbay Sales Tax Act, 1959 (hereinafter
referred to as 1959 Act) which are in pari materia wth
Sections 14(6) and 15, respectively, of the Bonbay Sal es Tax
Act, 1953 (hereinafter called the 1953 Act), offend Article
14 of the Constitution and, as such, are void. The High
Courts/Tribunal in the concerned appeal s have answered this
guestion in affirmative, so far as Section 33(6) of 1959
Act/14(6) of 1953 Act is concerned.
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FI RST BATCH
Facts in C. A 287/72

The facts in the Wit Petition (S.CA No. 191 of
1968), from which C.A 287/72 has arisen, are that wit
petitioners 1, 4 and 6 (respondents herein) were running
busi ness in partnership under the name of ‘The Laxm Vijay
Saw M| I' from Novenber 2, 1955 to Cctober 31, 1959. From
Novermber 1, 1959, wit petitioners 1 to 7 together with one
Patel Muljibhai Benjibhai, formed another partnership and
executed a deed to that effect on February 1, 1960. This
partnership was dissolved on Novenber 10, 1964. On Novemnber
13, 1964, the Sales Tax Oficer, Anand, was informed about
thi s dissol ution.

On Novenber 11, 1965, the Sales Tax Oficer issued
notices in Form No. 13 under Section 14 of the 1953 Act,
requiring the erstwhile partners to showcause why they
shoul d not be assessed under sub-section (6) of Section 14
of the ~said Act, and why a penalty on account of their
failure to get their firmregistered, when they were liable
to pay tax, be not inposed. These notices covered the period
fromApril 1,-1955 to Decenmber 31, 1959. In reply to the
notices, the respondents contended that since the old
partnership forned i n-1955 and the new partnership forned on
Novenber 1, 1959, had both been dissolved, the proposed
action was illegal, there being no nachinery under the 1953
Act to assess a dissolved firm A further objection was
rai sed that the assessment proposed was tinme-barred.

At this stage, 'the respondents noved the H gh Court by
a petition (S.C.A  191/68) under Article 226 of the
Constitution, alleging that the  turn-over of the business
during the relevant period, never exceeded the limt of Rs.
900/- in the past and, therefore, the question of their
incurring liability to get the firmregistered as a dealer
and to files sales-tax returns under the 1959 Act, did not
ari se.

During the pendency of this wit petition, on Septenber
9, 1968, the Sales Tax Oficer assessed the wit-petitioners
under Section 33(6) of the 1959 Act on ‘best judgnent’
basis, and an anpunt of Rs. 9,771.45
793
was determined as tax arrears and a further amount of Rs.
10, 000/ - was inposed as penalty. A notice naking demand of
both these ampbunts was al so i ssued on Septenber 12, 1959.
Facts of C A 289/72.

The writ petitioner, respondent herein, is carrying on
the business of manufacturing and selling wooden boxes,
banboos, tinmber etc. under the nane of Ms. Mnila
Ranchoddas at Kalol. On June 1, 1965, he was served with a
noti ce under Section 33(6) of the 1959 Act, by the Sales Tax
Oficer to show cause why he shoul d not be assessed on best
Judgnent basis for the period fromJanuary 1, 1960 to June
31, 1964 and further with penalty on account of his failure
to get himself registered.

Thereafter, on August 7, 1965, the Sales Tax Oificer
conpl eted the ‘ best-Judgment’ assessnment. He further inposed
a penalty under Section 36(2) on the assessee on account of
his failure to get the firm registered as a dealer. The
assessee’s appeal was partly allowed by the Assessnent
Conmi ssi oner of Sales Tax on November 10, 1967, only so far
as the question of penalty was concerned. The assessee’s
second appeal was dism ssed by the Sales Tax Tribunal on
April 28, 1969.

Facts of C. A 290/ 72.

The facts in wit petition (S.C A 8/70) giving rise to

Cvil Appeal 290 of 1972, are that the petitioner did not
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get itself registered as a dealer under the 1959 Act. The
busi ness of the petitioner consisted of taking catering
contracts from the Railway Administration. The Sales Tax
Oficer served a notice in FormNo. 27 under Section 33 on
March 25, 1969, requiring the wit petitioner to show cause
why action be not taken against himunder Section 33(6) of
the 1959 Act, as applicable in the State of Gujarat, for
assessing the petitioner on ‘best-Judgnment’ basis for the
period from March 1, 1960 to February 28, 1969.

The respondent herein sent a reply to this notice
denying his liability to get hinmself registered as a deal er
VWiile the matter was still pending before the Sales Tax
Oficer, the respondent noved the Hi gh Court by a petition
under Article 226 of the Constitution, inpugning the action
proposed to be taken or-actually taken agai nst hi munder the
provi sions of Sections 33(6) and 36(2) of the 1959 Act.

By a conmon judgnment, dated July 8, 1970, the Quj arat
H gh Court hel d that the provisions of Sections 33(6) and 35

overl ap each other, because all cases of escapenent of
assessnment by a deal er can

794

be dealt with at the sweetwill of the assessing authority

under either of these provisions; that a dealer who is
subjected to the procedure provided in  Section 33(6) wll
find it nore onerous than the one in Section 35 inasnmuch as
unlike the latter Section, no period of limtation has been
provided for taking action under Secti-on 33(6). No
gui del i nes have been provided and the choice of one
procedure in preference to the other, is left to the
arbitrary whim of the assessing authority. On this
reasoning, the Hi gh Court held that Section 33(6) offends
Article 14 of the Constitution and as such is wvoid. In
reaching this conclusion, the Hi gh Court relied mainly upon
this Court’s decisionin Anandji Hari Das & Co. v. . S. P
Kasture & Os.(1) It also drew support from this Court’s
decision in Ghanshyandas v. Regi onal Assistant Conmmi ssioner
of Sal es Tax, Nagpur(2).

Facts in C A 2529 of 1972.

This appeal is directed against a judgnment, dated March
13, 1972, of the Gujarat H gh Court, whereby it, follow ng
its earlier decision, dated July 8, 1970, in wit petition
1378 of 1968, quashed the assessnent of —the respondents
herein, for the period, January 1, 1960 to April 5, 1964 on
the ground that Section 33(6) under which it was made, was
violative of the equality clause contained.in Article 14 of
the Constitution, and as such, void.

SECOND BATCH :
Facts in C. As. 2450-2451 of 1972.

In these two cases, the respondent was assessed as an
unregi stered deal er wunder Section 14(6) of the Bonbay Sal es
Tax Act, 1953, for the period from1l.11.52 to 31.3.54 and
from1l.4.54 to 24.4.56.

In Revision, the Mharashtra Sales Tax Tribunal
following the decision, dated October 12, 1971, of the
Bonbay High Court in S.C A No. 444 of 1968 (Bhi kanthand
Mool chand Jain v. AL G Saudagar & Anr.) held that Section
14(6) is ultra vires the Constitution, and directed that the
orders passed by the assessing authorities be set aside and
if the applicant had paid anything in conpliance with those
orders, the sanme may be refunded. In Bal nbpkand Jain’s case,
a Division Bench of the Bonbay Hi gh Court, feeling itself
bound by the ratio of this Court’s decision in Anandji’s
case (ibid), held that Section 14(6) of the Bonmbay Act of
1953 was violative of Article 14 of the Constitution, and
therefore void.
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Facts in C. As. 1206 and 1213 of 1975.

These appeals by special |eave arise out of a wit

petition S.C.A 444 of 1968 and Msc. Petition 330 of 1971

filed in the H gh Court of Bonbay, which were di sposed of by
that Court by its judgnents, dated 11/12 October, 1971 and
Cct ober 12, 1971, respectively. The Wit
petitioner/respondent herein was not at any tine nmaterial to
the case, registered as a dealer either under the 1953 Act
or under the 1959 Act. The relevant periods of assessnent
are, April 1, 1956 to Decenber 31, 1959, the period being
covered by the 1953 Act, and January 1, 1960 to Septenber
30, 1967, being the period covered by the 1959 Act. On
Septenber 19, 1967, a notice under Section 14(6) of the 1953
Act was served on the respondent. On Novenber 22, 1967,
anot her notice under Section  33(6) of the 1959 Act was
served on him Thereafter on Novenber 22, 1967, an order was
made, against himin respect of the first period, |evying a
tax in. the sumof Rs. 13,696.65 and a penalty under Section
14(7) in ' the sum of Rs. 4,500/-.  On January 30, 1968,
anot her assessment order was made which was in respect of
the second period levying taxin the sumof Rs. 17,887/- and
a penalty under Section 36(2) (a) in the sumof Rs. 300/-
and under Section 36(2) (c) in the sumof Rs. 500/-.

In his wit petition, the respondent challenged the
validity of these two assessnent orders, on the ground that
Section 14(6) and Section 33(6) of “the aforesaid Acts of
1953 and 1959 being violative of Article 14 of the
Constitution, were void. Following the ratio of this Court’s
decision in Anandji’s case, the Hi gh Court, accepted the
respondent’s contention and guashed t he i mpugned
assessnents.

Learned counsel for the appellants subnmits that the
GQujarat High Court was in error in  holding that the
provi sions of Sections 33(6) —and 35 of the Act of 1959
overlap each other, that it overlooked the fact that upon
its very |anguage, Section 33(6) is a special provision
confined to an unregistered dealer who is guilty of
conmitting the two-fold violation of |law indicated i'n that
provi sion; that the special provi-si on by i nevitabl e
i mplication excludes the application of the genera
provision in Section 35(1) to the case of an unregistered
deal er who escapes assessnment on account of his failure to
get hinmself registered and failure to file a return. Counse
has further subm tted t hat Anandj i Har i das is
di stingui shabl e i nasmuch as that was a case of a registered
dealer. Wiile all the instant cases out of which these
appeal s have arisen, are of unregistered dealers of the
category specified in Section 33(6). It is submtted that
putting unregistered dealers who escape assessment” by the
nodus oper and
796
mentioned in Section 33(6), in a separate class to be dealt
with, under that provision, rests on rational criteria
having a direct nexus wth the object of preventing tax
evasion. According to M. Bhandare, the procedure provided
in Section 33(6) is not nore onerous than the one prescribed
for taking action under Section 35. Tax-evasion, proceeds
the argunent, by the nodus operandi of the kind stated in

Section 33(6), is of a nore sinister kind and may go on for
years an end without detection. That is why, says the
counsel, no limtation is provided for taking action under

Section 33 (6).
On the other hand, |earned counsel for the respondents
have substantially reiterated the sane reasons in support of
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the judgnents under appeal, which have been given by the
H gh Courts.

Before dealing with these contentions, it is necessary
to notice the material provisions of the 1959 Act and the
1953 Act. Subsection (5) of Section 2 of 1959 Act defines an
‘unaut hori sed dealer’ to nean "a registered deal er who hol ds
an Authorisation." ‘Authorisation’ means an "authorisation
granted under Section 24." ‘Deal er’ under sub-section (6) of
the sane Section is defined to nean "any person who carries
on the business of selling or buying goods in the pre-
Reor gani sation State of Bombay, excluding the transferred
territories, whether for comm ssion, remuneration or
otherwi se and includes a  State Governnent which carries on
such business and any society, club or association which
sells goods to or buys-goods fromits nmenbers". Then, there
is an ‘' Exception’ appended-to this definition which excludes
an agriculturist who sells exclusively agricultural produce
growmn on . land cultivated by, him personally, from the
definition.

The 'definition of ‘Dealer’ in Section 2(6) of the 1953
Act is substantially the sane.

Sub-section (i) of Section 22 of the 1959 Act requires
that no dealer shall, while being liable to pay tax, carry
on business as a dealer wunless he possesses a wvalid
certificate of registration under this Act. Sub-section (2)
obligates every dealer who is liable to pay tax to apply for
a certificate of registration in the -prescribed manner to
the prescribed authority within the prescribed tinme.

Sections 33(6) and 35 of the 1959 Act read as follows :

"S. 33(6). If_ the Conm ssioner ~has reason to
believe that a dealer is liable to pay tax in respect of any
period, but has failed to apply for registration within tine
as re-

797

quired by Section 22, the Conmissioner shall, ‘after
giving him a reasonabl e opportunity of being heard, assess,
to the best of his judgnent the amount of tax, if ‘any, due
fromthe dealer in respect of 'such period; and any period
subsequent thereto."

"S. 35(1). If the Conmissioner has reason to
believe that any turnover of sales or turnover of purchases
of any goods chargeable to tax under this Act has in respect
of any year escaped assessnent, or has been under-assessed
or assessed at a lower rate, or that any deductions have
been wrongly nade, then the Commi ssioner nay,

(a) where such turnover has escaped assessnent or
has been under-assessed or assessed at a lower rate by
reason of the fact that the provisions of sub-section (1) of
section 2 of the Bonbay Sales Tax (Validating Provisions)
Act, 1957 were not then enacted, at any tine wthin eight
years,

(b) where he has reason to believe that the dealer
has concealed such sales or purchases or any nateria
particular relating thereto, or has know ngly furnished
incorrect returns, at any tine within eight years, and

(c) in any other case, at any tine wthin five
years of the end of the year, serve on the dealer liable to
pay tax in respect of such turnover, a notice containing al
or any of the requisitions which may be included in a notice
under sub-section (3) of section 33 and nmay proceed to
assess or re-assess the anount of the tax due from such
deal er; and accordingly, the other provision of this Act
shall apply as if the notice were a notice served under that
sub-section :

Provided that the amount of tax shall be assessed
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at the rates at which it would have been assessed had there
been no under-assessnent or escapenent, but after naking
deductions, if any, pernmitted fromtine to tine by or under
this Act

Provided further that, where in respect of such
turnover an order has already been passed in appeal or
revision under this Act, the Conmissioner shall make a
report to the appropriate appellate or revising authority
under this Act, which shall thereupon after giving the
deal er concerned a reasonable opportunity of being heard
pass such order as it deens fit.

798

(2) Nothing in sub-section (1) shall apply to any
proceedi ng (including any notice issued) under section 33 or
57 or 62.

(3) Nothing in section 57 or 62 shall affect a
proceedi ng under this section."

The corresponding provisions of the Act of 1953 run as
under : -

"S. 14(6). |If upon-information which has cone into
hi s possession, the Collector is satisfied that any deal er
has been liable to pay the tax in respect of any period, but
has failed to apply for registration, the Collector shall
after giving the deal er ~reasonable opportunity of being
heard, assess to the best of his judgnment the anount of tax,
if any, due from the dealer in respect of such period and
al | subsequent periods."

"S. 15. If in consequence of any information which
has come into his possession the Collector is satisfied that
any turnover in respect of sales or purchase of any goods
chargeable to the tax has escaped assessnent in any year or
has been under assessed or assessed at a |lower rate or any
deductions have been wongly nade therefrom the Coll ector
may, in any case where he has reason to believe that the
deal er has concealed the particulars of such sales or
purchases or has knowingly furnished incorrect returns, at
any time wthin five years, and  in any other case, at any
time within three years, of the end of that year, serve on
the dealer liable to pay the tax in respect of such turnover
a notice containing all or any of the requirenments which may
be included in a notice under sub-section (3) of section 14
and may proceed to assess or re-assess the ampunt of the tax
due from such dealer and the provisions of this Act shal
apply accordingly as if the notice were a notice served
under that sub-section

Provided that the anbunt of the tax shall be assessed
after making the deductions permtted from time to time
under the Bonbay Sales Tax Act, 1946, the Bonbay Sal es Tax
(No. 2) Odinance, 1952, and this Act, as the case may be,
at the rates at which it would have been assessed had the
turnover not escaped assessnment or full assessnment, as the
case may be

Provi ded further that where in respect of such turnover
or deduction, as the case may be, an order has already been
799

passed under section 30 or section 31, the Collector
shall nake a report to the appropriate appellate or revising
authority, as the case nmay be, which shall thereupon after
giving the dealer concerned a reasonable opportunity of
bei ng heard, pass such order as it deens fit."

An analysis of Section 33(6) of the 1959 Act
(corresponding to Section 14(6) of the 1953 Act) will show
that it applies to that particular class of dealers, liable
to pay tax, who -

(i) fail to apply for registration as required by
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| aw (vi de Section 22); and
(ii) who fail to pay the tax in respect of any
peri od.

Thus, Section 33(6) is, in terns, restrictedin its
application to the case of an unregistered dealer whose
nodus operandi to evade tax involves ab initio disregard of
the law. It does not apply to registered dealer who has
escaped assessnent or has been under-assessed or assessed at
a lower rate or has been wongly allowed any deduction or
has concealed any material particulars relating to sales or
purchases or has knowi ngly furnished incorrect returns. The
case of such a registered dealer will fall under Section 35
and not under Section 33(6). Section 33(6) is a specia
provision confined to a particular class of tax-evaders,
nanely, unregistered dealers; while Section 35 is a genera
provision to deal with cases of escaped assessnment or under
assessment. GCeneralia specialibus non derogant is a cardinal
principle of interpretation. It rmeans that the genera
provisions nmust always yield to the special provisions.
Construed in accordance with this fundamental principle the
speci al class —of unregistered deal ers covered by Section 33
(6) nust be taken to have been excluded fromthe purview of
the general provisions in Section 35. Thus considered, it is
clear that the case of an unregistered deal er who evades tax
by commtting the double default specified.in Section 33(6),
action can be taken only under that Section and not under
Section 35.

It is true that no limtation has been prescribed for
taking action under Section 33(6) against an unregistered
dealer falling thereunder. But, there is rational basis for
not putting any restriction as to the length of tinme within
whi ch action can be taken under Section 33(6). The reason is
that tax evasion by the unregistered dealers in this class
because of the clandestine nodus operandi adopted by them
and whol esale disregard of the l'aw, i's nmore contunaci ous in
character, nore sinister in its effect both on the |aw
abi di ng tax-payers and the collection of public revenue, and
nor e
800
difficult to detect than tax-evasion by a registered deal er
VWen a dealer applies for and obtains a registration
certificate under the Act, he thereby admits his liability
to pay tax. In his case, the Sales-tax Authorities, have
basic information, in pursuance of which, they can, by the
exerci se of due vigilance, check and detect any tax-evasion
by himwithin a reasonable time. This reasonable tine is the

period of limtation fixed by the Legislature, in its
wi sdom in Section 35. But the case of a | tax-evading
unregi stered dealer is different. In his case,/ the

Aut horities have on their record no such basic information
such as the registration record which would supply thema
‘lead’” to work upon. For lack of information, or want of
adequate staff, resources and time at the disposal of the
Department, and the secretive nature of the nmpodus operandi
tax-evading activities of an wunregistered dealer may go on
undetected for years on end. That is why for taking action
under Section 33(6) against a tax-evading unregistered
deal er, the Legi slature has not fixed any period of
[imtation. Thus, putting the unregistered dealer who,
though liable to pay tax, fails to get hinmself registered
and does not pay any tax, in a separate class, to be dealt
with under Section 33(6), differently from other dealers
falling under Section 35, rests on intelligible differentia
having a rational nexus wth the object of preventing tax-
evasi on.
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The question of limtation apart, it cannot be said
that the procedure provided in Section 33(6) is nore onerous
than the one specified in Section 35. The requirement as to
issue of a notice to the defaulter and giving of an
opportunity of being heard, is a conmon feature of both the
sections. It is true that wunder Section 33(6), the
assessment is nade on ‘best-judgnent basis’. Neverthel ess,
it cannot be nmade arbitrarily or capriciously. It has to be
nmade after taking into account all relevant nmateria
gathered by the Taxation officer or produced before him by
the assessee in response to the notice. If an assessnent
under Section 33(6) is _made upon inadequate materials, but
on honest and fair guess-work, then it will be but due to
the deliberate default of the assessee in supplying the
necessary information. ~The differential node of assessnent
under Section 33(6) is thus founded upon rational criteria.

The ratio of “Anandji Haridas is not applicable to the
facts of the present cases. Therein, this Court was dealing
with the 'case of a registered dealer under the C.P. and
Berar Sal'es Tax Act 1947. It was in that context that this
Court, by a majority of 3to 2, held that Section 11(4) (a)
of that Act was violative of Article 14 of the Constitution.
Here we are concerned-with the cases of unregistered deal ers

under the Bonmbay “Act. ~In our opinion, upon a proper
construction
801

of the two provisions, in juxtaposition to each other, such
unregi stered deal ers' can be proceeded agai nst under Section
33(6) of the Bombay Act of 1959 or Section 14(6) of the
Bonbay Act of 1953, as the -case may be, ~and not wunder
Section 35/ Section 15 of the said Acts. There is no
over | appi ng between these two, because Section 35 cannot be
applied to the case of an unregistered dealer falling within
the purview of the special provision in Section 33(6). This
was clear from sub-section (2) of Section 35, as it stood at
the time material to these cases.

For the foregoing reasons, ‘we are of opinion that
Section 33(6) of the 1959 Act and Section 14(6) of the 1953
Act do not violate Article 14 of the Constitution, and are
val i d.

We may nention in passing that the question raised wth
regard to the constitutional wvalidity of the aforesaid
provi sions has becone |argely academ c because nostly the
i mpugned notices or assessnents were within the period of
limtation prescribed for taking action under Section 35 of
the 1959 Act. In such cases, the question of subjecting the
respondents to a nore onerous procedure than the one
envisaged in Section 35 in the matter of limtation, does
not ari se.

In the result, we allowthese appeals, set aside the
judgrment of the High Courts/Mharashtra Sal es Tax Tribuna
and send the cases back to the H gh Court or the Tribuna
concerned, with these directions:

In matters in which assessnent orders have been passed,
it will be open to the respondents to file or refile appeals
agai nst the assessnment orders or if the respondents have
wi t hdrawn any appeal filed by them they will be at liberty
to file fresh appeals. |In that <case, if there is delay in
filing or refiling the appeals, the delay will hopefully be
condoned as it is attributed to these proceedings. The
matters remtted to the High Court will be further remtted
to the Sales-tax Oficer, for disposal

Cvil Appeals Nos. 2450-2451/72 (Mharashtra appeal s)
will go back to the Sales Tax Tribunal, for decision or
nerits.
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As already stated above, Civil Appeals Nos. 1213,
1206/ 75, 1023-1031/73, 2529/72 and 303/74 will
governed by this judgnent in Gvil Appeals 287-290

In all
their
P.B. R
802

these cases, the parties are left to pay
own costs in this Court.

Appeal s

al so be
of 1972.
and bear

al | oned.




