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ACT:

Legal Aid to Poor-Adnministration of Crimnal Justice-
Constitutional obligation of State CGovernment-Free |ega
servi ces- Absence of-Vitiation of trial-Art. 21 Constitution
of | ndia.

Crimnal Procedure  Code, 1973-S. 167(2)(a)-Right of
under-trial prisoner-Release on bail-Entitlenent to counse
an State expense.

HEADNOTE

On further hearing the petition for release of under-
trials in the State of Bihar.
N

HELD : 1. The State Governnents do not seemto be alive
to their constitutional responsibility in the matter of

provision of free |Iegal services in the field of
admnistration of crimnal justice. If law is not only to
speak justice but also deliver justice, legal aid is  an

absolute inperative. Legal aid is really ~nothing also but
equal justice in action It is in fact the delivery system of
soci al justice. [7650

2. Every State CGovernment wll have to carry out its
constitutional obligation to provide free |legal services to
every accused person who is in peril of losing his liberty
and who is unable to defend hinself through a lawer by
reason of his poverty or indigence in cases where the needs
of justice so require. |If free legal services are not
provided to such an accused, the trial itself may run-the
risk of being vitiated as contravening Art. 21 and every
State Government should try to avoid such a possible
eventuality. [765F-

3. Wien an under-trial prisoner is produced before a
Magi strate and he has been in detention for 90 days or 60
days as the case may be, the Magistrate nust, before nmaking
an order of further remand to judicial custody, point out to
the under-trial prisoner that he is entitled to be rel eased
on bail. [762H, 763A]

4. The WMagistrate nust take care to see that the right
of the wunder-trial prisoner to the assistance of a | awer
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provided at State cost is secured to him with a viewto
enable him to apply for bail in exercise of his right under
proviso (a) to sub-section (2) of s. 167 Criminal Procedure
Code. [763B]
5. The Magistrate must deal with the application for
bail in accordance with the guidelines laid down in the

Court’s order dated February 12, 1979. [763(C]

JUDGVENT:

ORIG NAL JURI SDICTION : Wit Petition No. 57 of 1979.

Ms. K Hingorani for the Petitioner

U P. Singh and S. N. Jha for the Respondent.

The Order of the Court was delivered by

BHAGMATI, J. This wit petition has again cone up
before us for further . directions. M. U P. Singh, |earned
Advocate on behalf of the State of Bihar, has intimted to
us that pursuant to the directions given by us in our order
dated 9th March, 1979(1), the State of Bihar
761
has already released 70 undertrial prisoners whose nanes
were set out in the-chart” filed by Ms. Hingorani on 9th
March, 1979. It is highly regrettable that these undertria
prisoners should have remained in jail wthout trial for
peri ods | onger than the naximumterm for which they could
have been sentenced if convicted. We-fail to see what nora
or ethical justification could the State have to detain
these unfortunate persons for such unreasonably | ong periods
of time wthout trial. W feel a sense of relief that they
shoul d once again be able to breathe the air of freedom But
we find that there are still many nore-undertrial prisoners
who fall within this category of persons who have been in
detention for periods |onger than the maxi mumterm without
their trial having been commenced. Ms. Hi ngorani has filed
before us at the hearing of the wit petition on 16th April
1979 a second chart giving the nanes and particul ars of sone
of these wunder trial prisoners who have not yet got the
benefit of the earlier order nade by us. There are 59
undertrial prisoners whose nanes and particulars are set out
inthis chart and we direct that they should be released
forthwith as their continued detention is <clearly illega
and in violation of their fundanmental right under Art. 21 of
the Constitution. There are also several other undertrial
prisoners who are accused nultiple offences and even'if we
were to proceed on the assunption that the State would be
able to secure their conviction and maxi nrum sentences woul d
be inposed on them and such sentences would not be
concurrent in accordance with the usual practice foll owed by
the courts but would be consecutive, they have already
suffered the aggregate inprisonment which could be“inflicted
on them and there is no reason why they should be subjected
to any further detention. It may be pointed out  that
ordinarily the sentences inmposed on conviction for nultiple
of fences are concurrent and if we proceed on that assunption
which is nore realistic, it would be found that there are
many undertrial prisoners who have already been in jail for
peri ods exceedi ng the maxi numterm whi ch coul d be i nmposed on
themeven if they were convicted of the multiple offences
with which they are charged. W have requested Ms.
Hi ngorani to prepare a chart showing separately the above
two categories of undertrial prisoners so that we can pass
appropriate orders in regard to themat the next hearing of
the wit petition. M. U P. Singh, appearing on behalf of
the State Government, will help Ms. H ngorani in preparing
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this chart since Ms. Hi ngorani has undertaken this public
interest litigation as a matter of public duty and her
resources are therefore, bound to be linited.

We are inforned that anongst the undertrial prisoners
there are sone who are lunatics or persons of unsound m nd
It is difficult to under-

762

stand how such persons could possibly be kept in the sane
jail along with other wundertrial prisoners. W should like
to know fromthe State Governnment, in an affidavit to be
filed before the next hearing of the wit petition, as to
what are the circunstances in which these persons have been
kept as undertrial prisoners in the ordinary jails and what
the State Governnment proposes to do in regard to them Ms.

H ngorani will prepare a list showing the names and
particulars of these persons.  and M. U P. Singh on behalf
of the State Governnent~ will render the necessary help in

this connection. The list may be filed by Ms. Hi ngorani at
the next hearing of the wit petition so that we may be able
to pass final ~orders in-regard to this category of
undertrial prisoners.

We find that pursuant to the directions given by us in
our order dated 9th ~March, 1979, Bageshwari Prasad Pandey,
Superintendent of the Patna Central Jail has filed an
affidavit dated 4th April, 1979 along with a chart show ng
the dates on which petitioners Nos. 1, 2, 3, 4, 5, 6, 7, 8,
9 and 17 confined in the Patna Central Jail prior to their
rel ease on personal bond, were produced before the
Magi strates in conpliance with the proviso to section 167(2)
of the Code of Crimnal Procedure. A simlar affidavit dated
4th April, 1979 has also been filed by Pradeep Kunar
Gangol i, Superintendent of Muzaffarpur  Jail along with a
chart showing the dates on which petitioners Nos. 10, 11
12, 13, 15, 16 and 18 who were previously confined in the
Muzaf farpur Central Jail prior to their rel ease on persona
bond, were produced before the Magistrates in conpliance
with the requirenment of the proviso to section’' 167(2).
Bhuvan Mohan Munda, Superintendent of the Ranchi Centra
Jail has also filed an affidavit . dated 12th April, 1979
together with a chart showi ng the dates on which sonme of the
undertrial prisoners referred to in our Oder -dated 9th
March, 1979 were produced before the Magistrates in
conpliance with the requirenent of the proviso to section
167(2). It is apparent fromthese charts that some of the
petitioners and other undertrial prisoners referred to in
these charts have been produced nurmerous tinmes before the
Magi strates and the Magi strates have been continually making

orders of remand to judicial custody. It is difficult to
believe that on each of the countless occasions on which
these undertri al prisoners were produced before t he

Magi strates and the Magistrates made orders of remand, they
must have applied their nind to the necessity of remandi ng
those undertrial prisoners to judicial custody. W are al so
very doubtful whether on the expiry of 90 days or 60 days,
as the case may be, fromthe date of arrest, the attention
of the wundertial prisoners was drawn to the fact that they
were entitled to be released on ball under proviso (a) of
sub-section (2) of section 167. Wen an undertrial prisoner
is produced before a Magistrate and he has been in deten-
763

tion for 90 days or 60 days, as the case nmay be, the
Magi strate nust, before making an order of further remand to
judicial custody, point out to the undertrial prisoner that
he is entitled to be released on bail. The State Governnent
must al so provide at its own cost a |awer to the undertria
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prisoner with a view to enable himto apply for bail in
exercise of his right under proviso (a) to sub-section (2)
of section 167 and the Magi strate nust take care to see that
the right of the undertrial prisoner to the assistance of a
| awyer provided at State cost is secured to himand he rnust
deal with the application for bail in accordance with the
guidelines laid down by us in our Order dated 12th February,
1979. (1) W hope and trust that every Magistrate in the
country and every State Government will act in accordance
with this mandate of the Court. This is the constitutiona
obligation of the State Governnment and the Magi strate and we
have no doubt that if this is strictly carried out, there
will be considerable inmprovenent in the situation in regard
to undertrial prisoners and there will be proper observance
of the rule of |aw.

The State Governnent has also filed an affidavit of B.
Srini vasan, Superintendent of Police (C.1.D.), Governnent of
Bi har, giving in Annexure (I|) particulars regardi ng nunber
of cases /pending investigation by the police in each sub-
division of ~ the State as on 31st Decenber, 1978 and in
Annexure (lL1), particul arsregardi ng nunber of cases pendi ng
investigation for nore than six nonths. These annexures show
that a total nunber -of 10,339 cases relating to nmjor
of fences and 17,687 cases relating to mnor offences were
pendi ng investigation in the State 'of Bihar on 3lst
Decenmber, 1978 and out of these, 5835 cases relating to
maj or of fences and 7228 cases relating to-mnor offences
were pending investigation for a period of nore than six
nonths. It is a matter of great regret that such a |arge
nunber of cases should be pending investigation for a period
of nore than six nonths and - the nunber ~of such  cases in
relation to mnor offences should be over seven thousand. It
is difficult to understand why as nany as seven thousand and
odd cases relating to minor offences should remain pending
investigation for nore than six nmonths. It is no doubt true
that reasons have been attenmpted to be given by B
Srinivasan in a statenent annexed to his affidavit, but we
are not at all satisfied about the wvalidity ‘of /these
reasons, particularly in so far as investigationin relation
to minor offences is concerned. One of the reasons given by
B. Srinivasan in his statenent is that - in 10 per cent of the
cases investigation is held up because of delay in receipt
of opinions fromexperts. W find it difficult to appreciate
this reason. W fail to see why the State Governnent cannot
enpl oy nore experts or set up a |larger num
764
ber of testing |aboratories or establish nore forensic
| aboratories. It is also necessary to have nore than one
serologists in the State. This is a situation  which the
State Governnent can certainly remedy by taking pronpt
action. There are also nany other neasures which- can be
taken by the State Governnent for the purpose of
accel erating the pace of the investigating machinery but it
woul d not be proper for this Court to suggest or reconmend
any such neasures because this Court has not the requisite
expertise of material for doing so and noreover the Nationa
Pol i ce Comm ssion appointed by the Governnment of Indiais
sei zed of this question and it is considering what steps and
nmeasures should be taken for the purpose of expediting the
i nvestigative process and making qualitative inprovement in
it. But we would be failing in our duty if we do not express
our sense of anmazenment and horror at the leisurely and
al nost | ethargic manner in which investigation into offences
seems to be carried on in the State of Bihar. It is high
time that the State of Bihar took steps to overhaul and
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streamine its i nvestigative machi nery SO t hat no
investigation nmay take nore than the bare mninmum tine
required for it and the judicial process nay be set in
notion without any unnecessary del ay.

We directed by our Order dated 9th March, 1979 that on
the next date when the undertrial prisoners, charged with
bai | abl e of fences, are produced before the Magistrates, the
State Governnent should provide themwth a lawer at its
own cost for the purpose of making application for bail and
if any application for bail is nade, the Magistrates shoul d
di spose of the same in accordance with the broad guidelines
set out by us in our Judgnent dated 12th February, 1979. W
are told by M. U P. Singh that the necessary instructions
to this effect have been issued by the State Governnent to
the District Magistrate, but we do not know whether and to
what extent these instructions have been carried out and
| awyers at State expense have been provided to the
undertrial prisoners -accused of  bail able offences for the
purpose of making application for bail on their behalf. W
should li'ke” the State GCovernment to file an affidavit
stating how many undertrial accused of bailable offences who
have been in jail for a period of nore than 18 nonths as on
1st February, 1979 have been provided |awers at State
expenses and whether or not they have been rel eased on bai
in accordance with the directions given by us. The State
CGovernment will also file an affidavit giving simlar
information in regard to those undertrial prisoners who have
been in jail for ‘periods |longer than half the maxi nrumterm
of inprisonment for which they could, if convicted, be
sentenced, because we had given direction of a like nature
also in regard to these undertrial prisoners in-our judgnent
dated 9th March, 1979.

765

We may point out that according to the law as |aid down
by us in our judgment dated 9th March, 1979, it 'is the
constitutional right of every accused person who is unable
to engage a lawer and secure |egal services on account of
reasons such as poverty, i ndi.gence or i ncomuni cado
situation, to have free |Ilegal services provided to him by
the State and the State is under a constitutional mandate to
provide a |awyer to such accused person if the needs  of
justice so require. W do not know whether the State
Governnment has set up any machinery for the purpose of
providing free |egal services to persons who are accused of
of fences involving possible deprivation of liberty and who
are unable to engage a |lawer on account - of poverty or
i ndi gence. This constitutional obligation cannot wait any
longer for its fulfilment, since nore than 30 years have
passed fromthe date of enactnment of the Constitution and no
State Government can possibly have any alibi for not
carrying out this comand of the Constitution. W are
repeating this observation once again in the present
j udgrment because we find that barring a few, nany of the
State Governnent do not seem to be alive to ‘their
constitutional responsibility in the matter of provision of
free legal services in the field of ’'administration of
crimnal justice'. Let it not be forgotten that if lawis
not only to speak justice but also deliver justice, |ega
aid is an absolute inperative. Legal aid is really nothing
el se but equal justice in action. Legal aid is in fact the
delivery system of social justice. It is intended to reach
justice to the comopn man who, as the poet song:

"Bowed by the weight of centuries he |eans
Upon his hoe and gazes on the ground,
The enptiness of ages on his face,
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And on his back the burden of the World."

We hope and trust that every State Governnment will take
pronpt steps to carry out its constitutional obligation to
provide free 1legal services to every accused person who is
in peril of losing his liberty and who is unable to defend
hinself through a |awer by reason of his poverty or
i ndi gence in cases where the needs of justice so require. If
free legal services are not provided to such an accused the
trial itself mey run the risk of being vitiated as
contravening Article 21 and we have no doubt that every
State Gover nnent would try to avoid such a possible
eventuality.

We have no report fromthe State Government as to
whet her wormen under "protective custody" in jails have been
transferred to remand or welfare hones conducted by the
social welfare departnent as  directed by us by our Oder
dated 26th February, 1979. M. U P. Singh on behalf of the
State of Bihar stated before us that this direc-

766

tion has " been carried out by the State Governnment, but we
should i ke to have an affidavit of sone responsible officer
of the State CGovernment stating that women who were confined
in jail under the |abel of "protective custody" have been
transferred to wel fare homes and that necessary instructions
have been issued by the State Governnment to the effect that
worren or children who are victims of offence or whose
presence is required for giving evidence should not be kept
in jail under so called "protective custody". This affidavit
may be filed by the State Governnment within ten days from
t oday.

We had given direction by our Oder dated 26th
February, 1979 that the State CGovernnent shoul'd enquire into
cases where the of fence charged agai nst undertrial prisoners
are triable as sumons cases,” for the purpose of
ascertaining whether there has ~been conpliance wth the
provision enacted in section 167, sub-section (5) of the
Code of Crimnal Procedure. It is clear fromthis provision
that if in any case tried by a Magistrate as a sunmpbns case
the investigation is not concluded within a period of six
nonths from the date on which the accused was arrested, the
Magi strate must make an order stopping further investigation
into the of f ence, unl ess the of ficer maki ng the
investigation satisfies the Magistrate that for specia
reasons and in the interest of justice, the continuation of
the investigation beyond the period of- six  nonths is
necessary. Wth a view to securing conpliance wth this
provision we directed that if, in a case triable by a
Magi strate as a sunmons case, it is found that investigation
has been going on for a period of nore than six ~nonths
wi thout satisfying the Magistrate that, for special reasons
and in the interest of justice, the continuation  of the
i nvestigation beyond the period of six nonths is necessary,
the State Government will release the undertrial prisoner
unl ess the necessary orders of the Magistrate are obtained
within a period of one nonth. The reason for giving this
direction was that in such a case the Magistrate is bound to
make an order stopping further investigation and in that
event, only two courses would be open: either the police
must i mediately proceed to file a chargesheet, if the
i nvestigation conducted till then warrants such a course, or
if no case for proceedi ng agai nst the undertrial prisoner is
di scl osed by the investigation, the undertrial prisoner nust
be rel eased forthwith from detention. The State Governnent
has not filed before us any report of conpliance with this
direction and we would, therefore, require the State
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Government to do so within a period of ten days fromtoday.
W would also request the High Court to draw the attention
of the Magistrates to the provision in section 167, sub-
section (5) and ensure conpliance with the requirenent of
this provision by the Magistrate.
767

We find that pursuant to the direction given by us in
our Order dated 9th March, 1979, the High Court of Patna has
forwarded to wus a conpilation containing particulars giving
the location of courts of Mgistrates and courts of Sessions
inthe State of Bihar together wth the total nunber of
cases pending in each of these courts as on 31st Decenber,
1978 with yearwi se break up of such pending cases and
briefly explaining the reasons why it has not been possible
to dispose of these cases within a reasonable period of
time. The figures of pending cases given in the conpilation
are staggering and it is distressing to find that quite a
few of ~these cases have been pending for nore than five
years, sonetines extending even to seven or nine or ten
years. W shall ~examine the position arising from the
pendency of such a Iarge nunber of cases for such 1long
periods of tinme at the next  hearing of the wit petition
with a view to considering what directions are necessary to
be given to the State Government by way of taking positive
action for the purpose of securing enforcement of the
fundanental right of the accused to speedy trial. W would,
however, require for this purpose information fromthe High
Court of Patna as' to the norns of ~disposals fixed by the
Hi gh Court for the different categories of Magistrates and
Sessions Judges in the State of Bihar, since without this
information, it would not be possible for us to decide
whet her the existing strength of courts and judges in the
State of Bihar is adequate for the purpose of ensuring
speedy trial to the accused or it is necessary to have
additional courts and judges. W would request the High
Court to furnish this additional information to us at the
next hearing of the wit petition

W will proceed with the further hearing of the wit
petition on 24th April, 1979.
N. V. K.
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