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ACT:

Punjab Police Rules, 1959, Rules 3, 6, 8 and 10
Construction of -Wen' appointnments to a post are from two
different sources, one by pronotion and another by direct
recruitnment according to quota rule, whether the quota rule
woul d operate at both the stages of  recruitnment and
confirmation or at the stage of initial recruitnment only.

Deenmed confirmation after the expiry of the period of
probati on and cases when an express order of confirmation is
necessary, pointed out.

HEADNOTE

Under the Punj ab Pol i ce Servi ce Rul es, 1959,
recruitment to Punjab Police Service (Deputy Superintendent
of Police) is made fromtwo sources, namely 80% by pronption
and 20% t hrough direct recruitnent. Under Rule 10, seniority
in the cadre of Deputy Superintendent of Police is reckoned
according to the date of confirmation. Consideration for
nom nation to Indian Police Service is done according to
seniority-cumnerit.

Respondents 1 and 2 in C A 2903/78 who were pronotees
to the cadre of Deputy Superintendents of  Police in
February, 1961 and January, 1961 respectively were not
confirmed even though appellants and respondents 5 to 8 who
were recruited to the sane cadre by direct appointnent
conmenci ng from May, 1961 to May, 1965 were confirmed. They,
therefore, filed a Wit Petition praying for a direction to
confirmthem in the Punjab Police Service, adhering to the
quota rule at the tine of confirmation as well. They all eged
that as seniority in the cadre of Deputy Superintendent of
Police is reckoned under rule 10, according to date of
confirmation failure to confirm in the post available to
themin breach of the relevant rules, had resulted in the
deni al of equality of opportunity in public service
enshrined in Art. 16 of the Constitution at the tine of
consi deration of their cases for nonmination to the Indian
Police Service which is done according to seniority-cum
merit.
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Allowing the Wit Petition and directing the State to
confirmthem the learned single judge held that the quota
rule would operate not only at the time of initia
recruitment but also at the time of confirmation, as he was
of the opinion that the quota-rule is linked with the
seniority rule

Two Letters Patent Appeals, one filed by appellant No.
1 and another by the State, were heard along with another
Wit Petition filed by one Ram Rakha wurging identica
contentions. The Wit Petition was allowed and the appeal s
were dism ssed by a comon judgnent nodifying the direction
given by the learned single judge to the extent that the
State should consider the case of the Wit petitioners for
confirmation afresh according to quota rule and then refix
their inter-se seniority.

Di smi ssing the appeal s, by special |eave the Court
585
N

HELD: 1. ~ When-a first appointment or pronotion is made
on probation for a specific period and the enployee is
allowed to continue in the post after the expiry of the
period wi thout any specific order of confirmation he shoul d
be deemed to continue in his post as a probationer only in
the absence of any  communication to the contrary in the
original order of appointnment or pronotion or the Service
Rules. In such a case, an express order of confirmation is
necessary to give the enployee a substantive right to the
post. From the nmere fact that he isallowed to continue in
the post after the expiry of the specific period of
probation he should not be deened to have been confirned.
This is so, when the relevant rules pernitted extension of
the Probationary period for an indefinite time. [592 A-C

Sukhbans Singh v. State of Punjab, [1963] 1 SCR 416, G
S. Ramaswany V. The Inspector CGeneral ~of Police, Msore
State Bangal ore, [1964] 6 S.C. R 278; State of U P. v. Akbar
Ali, [1966] 3 SCR 821; referred to.

2. Where the rules provide for a fixed period of
probation with a power in the Governnment to extend it up to
a specific period and not any wunlimted period, either by
express provision or by necessary inplication, at the end of
such specified period beyond which the Governnent had no
power to extend the probation, the probationer, if"  he
continues beyond that period, should be deenmed to have been
confirmed in the post. [592 C E]

State of Punjab v. Dharam Singh, [1968] 3 SCR 1
expl ai ned.

3. Rule 8 of the Punjab Service Rules, 1959 prescribes
a period of probation of two years and the proviso confers
power to extend the period of probation by not beyond one
year neaning thereby that in any case the Governnent woul d
not have the power to extend the period of probation beyond
a period of three years. [593 A-B]

In this situation, (a) the ratio of Dharam Si ngh's case
would mulatis rmutandis apply and the direct recruits who
conpleted the period of probation of two years and in-the
absence of an extension of probationary period would be
deened to be confirmed by necessary inplication. [593 B-(C

(b) If seniority is to be reckoned from the date of
confirmation and if pronotees are not confirmed for years
together in some cases, while direct recruits who cane much
|ater got confirmed and ipso facto became senior to the
pronotees, if quota rule is only applied at the tine of
initial recruitment, this wundesirable result is wholly
unavoi dabl e. [593 C- D

4. \Were recruitnment to a cadre is fromtwo sources and
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the Service Rules prescribe quota for recruitnent for both
sources, a question would always arise, whether the quota
rule would apply at the initial stage of recruitnent or also
at the stage of confirmation. Odinarily, if quota is
prescribed for recruitnent to a cadre, the quota rule wll
have to be observed at the recruitment stage. The quota
woul d then be co-related to vacancies to be filled in by
recruitment but after recruitment is made fromtwo different
sources they will have to be integrated into a comopn cadre
and while so doing the question of their inter se seniority
woul d surface. [593 F-(F

586

Seniority is ordinarily determned fromthe date of
entry into cadre on the principle of continuous officiation
Confirmation in a post~ would ordinarily depend upon such
ci rcunst ances as satisfactory conpletion of probationary
period, efficiency  in the discharge of duty, capacity to
di scharge functions of the post, availability of pernmanent
vacancy etc. Now, if seniority is to be determ ned according
to the date of confirmation and the quota rule is not nade
relatabl e to confirmation in various posts falling vacant in
the cadre it would directly inpinge upon the seniority of
nmenbers of the service. [593 G H, 594 A

S. B. Patwardhan and Ors. etc. v. State of Mbharashtra,
[1977] 3 SCR 775 @797; referred to.

5. A harnonious reading of rules 3, 4, 6, 8, and 10
nmakes it clear that the quota rule is operative both at the
time of initial recruitnment and at the tine of confirmation.
The recruitnment to Punjab Police Service 'is from two
sources. Recruits fromboth the sources have to be on
probation. Adopting the construction that the proviso to
Rule 8 (b) permitting a maxi mum period of probation of three
years at the end of which the “direct recruit. would
automatically be confirmed unless his services are di spensed
with sinultaneously enjoying seniority fromthe date of such
automatic confirmation wthout applying quota rule at the
time of confirmati on would put the pronptee to an uni ntended
di sadvant age who nay be continued in an officiating capacity
wi t hout confirmng him and consequent |y denyi ng or
relegating him down in seniority for years as has happened
in the case of respondents 1 and 2. Such an approach would
be wholly wunreasonable more so when there was not the
slightest suggestion t hat their services wer. e not
satisfactory and that the confirmation was denied on -any
such ground, thereby directly affecting their places in the
seniority list. [594 CGF, H]

If the other viewthat the quota rule woul d apply both
at the time of recruitment and at the tinme of confirmtion
is adopted rule 10 which provides for seniority according to
the date of confirmation would certainly be saved fromthe
vi ce of unreasonabl eness. [594 G

The quota rule is linked up with the seniority rule.
Quota rule is linked up with seniority rul e because, not the
date of entry in service determnes the seniority but the
date of confirmation determ nes seniority. Quota rul e being
i nextricably intertw ned with the seniority rule any
del i nki ng woul d render t he seniority rule whol | y
unreasonabl e. After recduitnent, nenbers of the service,
though drawn fromtwo different sources-direct recruits and
promot ees-constitute a single integrated cadre. They
di scharge identical functions, bear simlar responsibilities
and, acquire an equal anount of experience in the respective
assignments. If quota rule were to be applied at the stage
of initial recruitment and wholly ignhored at the tinme of
confirmation the rule would suffer from the vice of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 12

unr easonabl eness and would offend Art. 16, because, in that
event, while direct recruits woul d get confirmation
automatically, the pronotees would hang out for years as has
happened in the case of respondents 1 and 2 and if they are
not confirnmed they would never get seniority and their
chances of being considered for pronotion to the higher post
woul d be wholly jeopardised. [595 A-B, C, D E]

S. G Jaisinghani v. Union of India and Os. [1967] 2
SCR 703 @717 and 718, S. B. Patwardhan v. State of
Maharashtra, [1977] 3 SCR 775 @797; foll owed.
587

6. Wiere recruitnent is from two sources and the
seniority in the cadre 'is determ ned according to the date
of confirmation to accord utnost fair treatnent a rotationa
systemhas to be followed while giving confirmation. The
gquota rule would apply to vacancies and recruitnent has to
be made keeping in view the vacancies available to the two

sources according to- the quota. If the quota rule is
strictly adhered to there wll be no difficulty in giving
confirmation keeping in viewthe quota rule even at the tine
of confirmation. A roster is introduced while giving

confirmation ascertaining every tine which post has fallen
vacant and the recruit fromthat source has to be confirmed
in the post available to the source. "This system would
breakdown the noment recruitnment from either source in
excess of the quota is nmade. In fact a strict adherance to
the quota rule at the time of recruitnment woul d introduce no
difficulty in applying the rule at- the tine of confirmation
because vacancies would be available for confirmation to
persons belonging to different ~sources of recruitment. The
difficulty would arise when recuruitnent in excess of the
quota is made and it would further be accentuated when
recruits from one source viz. direct recruits get autonmatic
confirmati on on conpl etion of the probationary period, while
the pronotees hang out for years together before ' being
confirmed. [596 F-H, 597 A-B]

Mervyn Coutindo and Os.  v. Collector of /Custons,
Bonbay and Ors., [1966] 2 SCR 600; A.. K. Subraman and Os.
v. Union of Indian and Ors., [1975] 2 SCR 979; expl ai ned and
di stingui shed.

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeals Nos. 2902-
2903 of 1977.

Appeal s by Special Leave fromthe Judgnment and Order
dated 3-11-1976 of the Punjab and Haryana High Court in
Cvil Wit Petition No. 6781/ 74.

Y. S. Chitale, M N Phadke and P. C. Bhartari (In CA
2903/ 77) for the Appellants.

G L. Sanghvi, S. K Bagga and Ms. S. Bagga for RR 1-
2.

R S. Sodhi for the State of Punjab

The Judgrment of the Court was delivered by

DESAI, J.-These two appeals by special |eave arise from
a common judgrment rendered by the High Court of Punjab &
Haryana at Chandigarh in Letters Patent Appeals Nos. 560 and
564 of 1974 and Civil Wit No. 6781/74. The controversy
raised in these appeals turns upon the construction of the
Punjab Police Service Rules, 1959 (’'Service Rules’ for
short). A fewrelevant facts as alleged by respondents 1 and
2in Gvil Appeal No. 2903/78 who nmoved Givil Wit No. 825
of 1972 in the Hi gh Court would highlight the probl em posed
in these appeals.
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Respondents 1 and 2, Gurdip Singh and Dalip Singh
filed a wit petition under Article 226 of the Constitution
against the State of Punjab, |Inspector GCeneral of Police,
Punj ab, and six others including the present appellants,
praying for a direction to confirm themin Punjab Police
Service. Respondents 1 and 2 alleged that they were
pronotees to the cadre of Deputy Superintendent of Police of
February, 1961 and January, 1961 respectively having been
brought on 'G List by an order dated 23rd February 1961 of
the State of Punjab and the Inspector CGeneral of Police,
Punj ab, respondents 3 and 4 herein. Appel | ants and
respondents 5 to 8 were recruited to the sane cadre by
di rect appointnent comrencing from My, 1961 to My, 1965.
The grievance of respondents 1 and 2 in the petition filed
by them was that recruitnent to Punjab Police Service is
made from two sources, namely, 80% by pronotion and 20% by
di rect appointment but this quota rule is not adhered to at
the time of confirmation in the service and, therefore, even
though they were nenbers of the service since a period
earlier to appellants and respondents 5 to 8, they were not
confirmed though the latter were confirmed and as seniority
in the cadre of Deputy Superintendent of Police is reckoned
under rule 10 according to date of confirmation, the failure
to confirm themin the post available to them in breach of
the relevant rul es, has denied to them equality of
opportunity enshrined in Article 16 of the Constitution to
be considered for nomination to |Indian Police Service which
is done according to seniority-cummerit.

The State of Punjab and Inspector GCeneral of Police,
Punj ab, on the one hand and the direct recruits on the other
contested the wit petition, inter alia, contending that the
guota applies at the stage of initial recruitment and not at
the tinme of confirmation and there-is noallegation that the
guota rule was violated at the tine of initial recruitnent.
It was further contended that no one can claim to be
confirmed as a matter of right ‘and, therefore, the wit
petition is msconceived. Direct recruits to the post of Dy.
Superi ntendent of Police, appellants and respondents'5 to 8
further contended that the petitioners were pronmted on
officiating basis against tenporary posts and as there were
no permanent posts available, they could not be confirmed
till substantive vacancies in the permanent strength of the
cadre were available and till confirmation their seniority
having to be reckoned fromthe date of confirmation, they
cannot claim to be senior to the direct recruits on the
principle of continuous officiation.

The writ petition came up before a | earned single Judge
of the H gh Court who was of the opinion that the quota rule
is linked with the seniority rule and in order to give a
reasonabl e interpretati on and
589
in order not to make the seniority rul e unreasonabl e, upon a
proper construction it must be held that the quota rule
woul d operate not only at the time of initial recruitnent
but also at the tinme of confirmation. 1In reaching this
conclusion the | earned single Judge relied wupon two
decisions of this Court in S. G Jaisinghani v. Union of
India & Os.,(1) and Mervyn Coutindo & O's. v. Collector of
Customs, Bombay & Ors., (2) and sone other decisions of
ot her High Courts. The |earned single Judge accordi ngly gave
a direction that the wit petitioners, respondents 1 and 2
herein, should be confirned. Two appeals being Letters
Pat ent Appeal No. 560/74 by the present appellant 1 and
Letters Patent Appeal No. 564/74 by the State of Punjab and
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the I nspector General of Police, Punjab, were preferred. One
Rakha Ram filed Civil Wit No. 6781/74 raising identica
contentions and this wit petition was referred to the
Di vi sion Bench before which the aforementioned two Letters
Pat ent Appeals cane up for hearing The Court by a comon
j udgrment di sposed of all the three matters. Both the Letters
Pat ent Appeals were dismssed and Civil Wit No. 6781/ 74 by
Ram Rakha was allowed, but the direction given by the
| earned single Judge was nodified to the extent that the
State of Punjab and |Inspector General of Police, Punjab
shoul d consider the cases of wit petitioners 1 and 2 for
confirmation and to fix their seniority afresh according to
the quota rule. The present two appeals arise from this
conmon judgnment preferred by the direct recruits. It nmay be
nmentioned that neither the State of Punjab nor the Inspector
CGeneral of Police, Punjab, have questioned the decision of
the H gh Court though at the hearing of these appeals M. R
S. Sodhi appeared for the State of Punjab and supported the
contentions canvassed on behal f of the appellants.

As t'the~ mai n controversy turns upon the construction of
rules 3, 6, 8 and 10 of the Service Rules it would be
advant ageous to get a clear picture of the relevant rules.
The Service Rules provide for constitution, recruitment,
qualifications for ‘being nmenbers of the service, probation
pay, seniority and discipline of the nmenbers of the Service.
Rul e 3 provides that the Service shall conprise of the posts
specified in Appendix A to the Service Rules. Designation
of the Post in Appendix 'A _is~ shown to be Deputy
Superi ntendent of Police and the strength of the cadre is
shown as 66. The State Government, wunder rule "5, is the
appointing authority to the Service. Rule 6 provides for
met hod of recruitment fromtwo different sources, viz., 80%
by pronmotion fromthe rank of |Inspectors and 20% by direct
recruitment. It also prescribes eligibility qualification
for pronotees. Sub-

590

rule (2) of rule 6 provides that appointrment by pronotion
shall be nmde by he Government - from | nspectors brought on
List 'G and the nethod of drawing up of List 'G. Sub-rule
(3) provides that direct appointment to the Service shall be
made upon the result of a conpetitive exam nation conducted
by the Punjab Public Service Conm ssion (*Comm ssion’ for
short) and further confers power on the Governnent in
consultation with the Conmission to frane necessary rules
relating to exam nation. Rule 7 prescribes qualifications of
physical fitness. Rule 8 provides that nenbers  of the
Service shall be on probation for tw years which shal
include the period of training at the Police Training
School, Phillaur, and in the districts and in the case of
nenbers recruited by pronmotion the Governnent nmay 'be a
special order in each case permt periods of officiating
appointnent to the Service to count towards the period of
probation. There is a proviso to the rule which enables the
CGovernment to extend the period of probation by not nore
than one vyear. Rule 9 provides for pay of nenbers of the
Service. Rule 10 provides for seniority of nenbers to be
reckoned by the date of confirmation in the Service.

Dr. Chitaley followed by M. Phadke, wurged that the
vires, validity or reasonabl eness of rule 10 havi ng not been
chal l enged, it was not open to the H gh Court to put upon
rules, 6, 8 and 10 a construction on the supposed
unr easonabl eness of rule 10 if it is interpreted by giving
the language therein used its ordinary grammtical neaning.
The High Court applied the quota rule even at the stage of
confirmation to avoid the vice of unreasonabl eness which, in
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the opinion of the High Court, would be inplicit in rule 10
if any other view were taken

The rules provide for constitution of Service and the
Service shall conprise of the posts specified in Appendix
"A to the rules. At the relevant tine the sanctioned
strength of the Service was 66 posts. There is a proviso to
rule 3 which enables the Governnent to nake additions to or
reductions in the nunber of such posts whether pernanently
or tenporarily. Rule 6 which provides for nethod of
recruitnment in terms says that recruitnment to the Service
shall be made: (i) 80% by promtion from the rank of
I nspectors; and (ii) 20% by direct appointment. Thus there
is recruitnent to the Service fromtwo i ndependent sources,
viz., prombtion and direct recruitnment. Once recruitnent to
any given cadre is from two sources obviously after
recruitnment is made from two sources they have to be
integrated into one cadre which also necessitates providing
for their  inter se seniority. Rule 10 provides that the
seniority of the
591
nmenbers of the Service shall be deternmined by the date of
confirmation in the Service.  There is a proviso to rule 10
which is not material for the present discussion

On behalf of the pronptees it was contended that if
seniority is to be/'reckoned fromthe date of confirmation in
the Service, confirmation must be made available to recruits
fromboth the sources, viz., pronotees and direct recruits.
It was further contended that if on satisfactory conpletion
of probation a direct recruit is confirned or is deened to
be confirmed and a promptee who can be continued in an
officiating capacity for _any length “of time wthout
considering his <case for confirnmation, pronotees would be
put at a serious disadvantage because for further pronotion
or what is styled as nonmination to Indian Police Service,
seniority-cumnerit being the criterian and the basic cadre
being the cadre of Deputy Superintendent of Police from
whi ch nomnation is to be nade, their case would not cone up
for consideration as they are not confirmed. They pointed
out that in 1971 their nanmes were recomended by Deparmenta
Conmittee set wup for the purpose but the State CGovernnent
turned down their nanes on the only ground that they were
not confirnmed. It is <clear fromRule 8 that both pronotees
and direct recruits would be on probation for two years and
in case of pronotees the Governnment may be special order in
each case permt periods of officiating appointrments to the
Service to count towards the period of probation. Cause (b)
of rule 8 provides that the services of a menber recruited
by direct appoi nt nent  may be dispensed with by the
Government on his failing to pass the final exam nation at
the end of his period of training or on his being reported
on, during or at the end of his period of probation, as
unfit for appointment. There is a proviso at the end of sub-
rule (b) which reads as under

"Provided that the Government may, if it deens
fit, extend the period of probation by not nore than
one year."

There is sone controversy between the parties whether the
proviso is to operate as proviso to rule 8(a) and 8(b) both
or only to rule 8 (b).

It was contended on behalf of the direct recruits that
once a specific period of probation is fixed and a fetter is
put on the power of the Governnent to extend probation only
by a specific period, at the end of such extended period
either the service of the direct recruit is to be di spensed
with on the ground that he was unfit for appointnent or if
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he is continued thereafter he nust be deened to have been
confirmed and the date next after the day of expiry of his
ordi nary or

592

ext ended period of probation would be the date of his
confirmation. This Court has consistently held that when a
first appointnent or pronotion is made on probation for a
specific period and the enployee is allowed to continue in
the post after the expiry of the period w thout any specific
order of confirmation he should be deened to continue in his
post as a probationer only in the absence of any
conmuni cation to the contrary in the original order of
appoi ntnent or pronotion or the Service Rules. In such a
case an express order of confirmation is necessary to give
the enpl oyee a substantive right to the post and fromthe
nmere fact that he is allowed to continue in the post after
the expiry of the  specific period of probation it is not
possi ble to hold that” he should be deemed to have been
confirmed. This view was taken in Sukhbans Singh v. State of
Punjab(1); G S.  Ramaswany v. The Inspector GCeneral of
Police, Mysore State, Bangalore(2); and State of U P. v.
Akbar Ali(3). This viewwas founded up on the relevant rules
which permtted extension of the probationary period for an
indefinite tinme. Infact there was no negative rule in these
cases prohibiting the Governnent from extending the
probati onary period beyond a certain_ maxi mum period.
However, where the rules provide for a fixed period of
probation with a power in the Government to extend it up to
a specific period and not any ~unlinmited period, either by
express provision or by necessary inplication, at the end of
such specified period beyond which the Governnent had no
power to extend the probation, the  probationer if he
continues beyond that period, shoul d be deenmed to have been
confirmed in the post. This Court” in State of Punjab v.
Dharam Singh(4); after taking -into consideration rule 6(3)
of the Punjab Educational Service (Provincialised Cadre)
Class Il Rules, 1961, which provided for either dispensing
with the services of the person appointed to the post on
probation if his work was found to be unsatisfactory or to
extend the period of probation for such period as nmay be
deenmed fit or revert himto his forner post if he was
promoted from sonme |ower post, provided that the tota
period of probation including the extensions if any, shal
not exceed three years, held that the Service Rules fixed a
certain period of time beyond which the probationary period
cannot be extended and if an enpl oyee appointed or pronoted
toa post is allowed to continue in that post after
conpl etion of the maxi mum period of probation wthout an
express order of <confirmation he cannot be deened to
continue in that post as a probationer by inplication. In
such a case the Court held it is permissible to

593

draw an inference that the enployee allowed to continue in
the post on conpletion of the maxi num period of probation
has been confirnmed in the post by inplication. Rule 8 of the
Service Rules prescribes the period of probation of two
years and the proviso confers power to extend the period of
probati on by not beyond one year neaning thereby that in any
case the Government would not have the power to extend the
peri od of probation beyond a period of three years. In this
situation the ratio in Dharam Singh's case (supra) would
nmutatis mutandis apply and it will have to be held that the
direct recruit who conpleted the period of probation of two
years and in the absence of an extension of probationary
period, would be deened to be confirmed by necessary




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 12

i mplication. Respondent 5 to 8 direct recruits have
accordingly been confirmed on expiry of the period of
probation of two years. Now if seniority is to be reckoned
fromthe date of confirmation and if pronotees are not
confirmed for years together in sone cases, to wt,
respondents 1 and 2 who were pronotees of February and
January, 1961 respectively, were not confirmed till they
filed the wit petition in 1972 while direct recruits who
cane much Jlater got confirned and ipso facto becane senior
to the pronotees, if quota rule is only applied, as is
contended on behalf of the appellants and the State of
Punjab, at the time of initial recruitment, this undesirable
result is wholly unavoi dabl e.

M. G L. Sanghi |earned counsel for the interveners
and the pronotees contended that the framers of the rule
could not have intended to accord such a discrimnatory
treatment to the pronotees in whose favour the quota is as
bi g as 80% of the total strength.

Where recruitnent to a cadre is fromtwo sources and
the Service Rules prescribe quota for recruitnent for both
sources a question would always arise whether the quota rule
woul d apply at the initial stage of recruitnment or also at
the stage of confirmation. Odinarily, if guota is
prescribed for recruitnent to a cadre, the quota rule wll
have to be observed at the recruitment stage. The quota
woul d then be co-related to vacancies to be filled in by
recruitment but after recruitment is made fromtwo different
sources they wll ‘have to be integrated into a comopn cadre
and while so doing, the questionof their inter se seniority
woul d surface. Seniority is ordinarily determ ned fromthe
date of entry into cadre on-the principle of continuous
officiation. Confirmation in a post would ordinarily depend
upon such circunstances as satisfactory conpletion of
probationary period, efficiency in the discharge of duty,
capacity to discharge functions of the post, availability of
per manent vacancy, etc. Now, if seniority is to be
determ ned according to the date of confirmation 'and the
qguota rule
594
is not made relatable to confirmation in -various posts
falling vacant in the cadre it would directly inpinge upon
the seniority of menbers of the service.—In a slightly
different formthis question cane before this Court in S. B
Pat wardhan & O's. etc. v. State of Maharashtra & Os., (1)
in which vires of rule 8(iii) of 1960 Rul es-were questioned.
Rule 8(iii) of the 1960 Rules provided that probationers
recruited directly to the Bonmbay Service of Engineers C ass
Il Cadre in any year shall, in a bunch, be placed senior to
pronot ees confirmed during that year. Striking down /'this
rule as violative of Article 16 this Court held that the
rule | eaves the valuable right of seniority to depend upon
the nere accident of confirmation.

The recruitnment to Punjab Police Service is fromtwo
sources. Recruits fromboth the sources have to be on
probati on. Adopting the construction as canvassed for and on
behal f of direct recruits that the proviso to rule 8(b)
permtting a maxi mum period of probation of three years at
the end of which the direct recruit automatically be
confirmed unl ess hi s services are di spensed with
si mul taneously enjoying seniority from the date of such
automatic confirmation wthout applying quota rule at the
time of confirmation, would put the pronotee to an
uni ntended di sadvant age who may be continued in an
of ficiating capacity without confirm ng himand consequently
denying or relegating himdown in seniority for years as has
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happened in the case of respondents 1 and 2. Appellants who
were recruited to the Service after respondents 1 and 2,
cane to be confirmed at the end of two years’ period of
probati on while respondents 1 and 2 were not confirnmed after
nore than 11 years of officiating service and there it not
the slightest suggestion that the services of respondents 1
and 2 were not satisfactory and that the confirmation was
deni ed on any such ground thereby directly affecting their
place in the seniority list. Such an approach would be
whol | y unreasonabl e.

Now, if the other viewis taken that the quota rule
woul d apply both at the time of recruitnment and at the tine
of confirmation, rule 10 which provides for seniority
according to the date of confirmation would certainly be
save from the vice of unreasonabl eness. Is such a
construction possible ? One need not stretch the | anguage to
bring about the desired result but in this case upon a
har moni.ous reading of rules 3, 6, 8 and 10, the concl usion
is inescapabl e that quota rule is operative both at the tine
of initial ~recruitnent and at the tinme of confirmation. If
the rule of seniority were one otherw se than according to
date of confirmation it woul d not have becone necessary to
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apply the quota rule at the stage of " confirmation but in
this case the quota rule is linked up with the seniority
rule and unless the quota rule is strictly observed in
practice it wll be difficult to hold that the seniority
rule is not unreasonabl e and does not offend Article 16 (see
S. G Jaisinghani’s case (supra) at pp. 717 and 718). Quota
rule is linked up with seniority rule because, not the date
of entry in service determines the seniority but the date of
confirmati on determ nes seniority and, therefore, quota rule
is inextricably intertwined with the seniority rule and any
del i nki ng woul d render t he seniority rul e whol | y
unr easonabl e.  Any other view would lead to the nost
undesirable result wholly unintended by the franers of the
rule. It nust be renenbered that ‘after recruitment, menbers
of the service, though drawn from two different sources-
direct recruits and pronotees-constitute a single integrated
cadre. They discharge identical functions, bear “simlar
responsibilities and acquire an equal anount of -experience
in the respective assignments. In this background in S. B
Pat war dhan’s case (supra) this Court held that if the
pronpbtees are treated with an evil eye and an unequal hand
in the matter of seniority as was done under rule 8(iii),
the rule would suffer fromthe vice of unreasonabl eness and
woul d offend Article 16 and it was actually struck down. An
exactly identical situation would follow hereif quota rule
is applied at the stage of initial recruitnment and wholly
ignored at the tine of confirmation because in that event
while direct recruits will get confirmation autonatically,
the pronmotees would hang out for vyears as has happened in
the case of respondents 1 and 2 and if they are not
confirmed they would never get seniority and their chances
of being considered for pronotion to the higher post would
be wholly jeopardi sed. To avoid this utterly unconsciounabl e
outconme the construction we have put on rule 8 would be in
consonance with justice and reason

It may be pointed out that where recruitnment is from
two sources and the seniority in the cadre is determ ned
according to the date of confirmation, to accord utnost fair
treatnent a rotational system has to be followed while
giving confirmation. The quota rule would apply to vacancies
and recruitment has to be made keeping in view the vacancies
available to the two sources according to the quota. If the
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gquota rule is strictly adhered to there wll be no
difficulty in giving confirnation keeping in view the quota
rule even at the tine of confirmation. A roster is
i ntroduced while giving confirmati on ascertaining every tine
whi ch post has fallen vacant and the recruit from that
source has to be confirmed in the post available to the
source. This systemwould breakdown the nonment recruitnent
fromeither source in excess of the quota is made. In fact a
strict adherence to the quota
596
rule at the time of recruitment would introduce no
difficulty in applying the rule at the time of confirmation
because vacancies would be available for confirmation to
persons belonging to different sources of recruitnment. The
difficulty arises when recruitnment in excess of the quota is
made and it is further accentuated when recruits fromone
source, to wt, in this case direct recruits get automatic
confirmation on conpletion of the probationary period while
the pronotees  hang out for years together before being
confirmed. I'n Mervyn Coutindo’s case (supra) this Court in
terns said that rotational system of fixing seniority
nmeani ng thereby confirmation followed by seniority does not
offend equality of opportunity in Governnent service and
recruitment not foll'owing the fixed quota rule need not be a
ground for doing away with rotational system

It was, however, contended that in A K  Subraman &
Os. etc. v. Union of India & Os. (1) this Court in terms
has held that when ‘recruitnent is fromtwo sources and the

guota rule is enforced, the sane will have to be enforced at
the time of initial recruitment in officiating capacity and
not at the tinme of confirmation. It was, therefore, said

that it would be contrary to settled law to hold that quota
rule will also operate at the tinme of confirnmation. Now, the
observation of the Court is in the context of | Centra

Engi neering Service (Class |) Recruitment Rules, 1954, which
cane up for interpretation beforethe Court in that case.
The recruitnment was from three different sources, 'viz., by
conpetitive exam nation, by pronotion and by transfer. Rule
4 provided that 75% of the vacancies in the grade of
Executive Engineer Cass | shall be filled by pronmotion of
Assi stant Executive Engineers Cass |, the rest of the
vacancies being filled by pronmotion and/or by transfer in
accordance with Parts IV and V of the Rules respectively.
The general seniority rule which was held applicable in that
case was that seniority should be determnmi ned on the basis of
length of service in that grade or a service in an
equi val ent grade irrespective of whether the latter was
under Central or Provincial Governnent in India or Pakistan.
It is in the context of these rules the question whether the
quota rule should be applied at the stage of “initia

recruitnment or confirmation canme wup for consideration

Unlike the rule in the present case seniority was not
dependent on confirmation but seniority was dependent upon
continuous officiation in the cadre. In this background this
Court held that the quota has to be enforced at the tine of
initial recruitnent in officiating capacity and not at the
time of confirmation. The situation in the case under
di scussion is nmaterially different. Therefore, it cannot be
said that ignoring the
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rule a proposition of wuniversal application has been laid
down that whenever there is a quota prescribed for

recruitnent to a cadre it can only apply at the tine of
initial recruitnent and not at the tinme of confirmation.
Everything will depend upon the whole body of rules and
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har noni ous construction has to be put upon the rules so as
to avoid the possibility of a rules becom ng unreasonabl e.
This Court while saying in Subraman’s case (supra) that
guota rule has to be adhered to and enforced at the tinme of
initial recruitnent re-affirmed the observation in Mervyn
Coutindo’s case (supra) that there is no inherent invalidity
in introduction of quota systemand to work it out by rule
of rotation. Wen it 1is said that the confirmation shal
followthe quota rule it is in terms being stated that the
rotational system should be followed at the tine of
confirmation so as to mmke quota rule effective and
seniority rule reasonabl e because all the three are
interlinked. Undoubtedly,  the decision in Subraman’s case
was in terns affirnmed in Patwardhan’s case (supra) but the
schene of rules in Patwardhan's case (supra) was nore or
less simlar to the one that was exanined by this Court in
Subraman’ s case.

M. Sanghi ~alsourged that the |anguage of Rule 8(a)
woul d unm'st akably ~show that menbers of Service recruited
fromeither source woul d be on probation for a period of two
years and _this would inply that pronotees would al so be on
probation for a period of two years. Approaching the natter
fromthis angle he further urged that proviso to rule 8(b)
which permts extension of probation only by one year
wi t hout expressly /referring to direct recruits woul d govern
both pronbtees and direct recruits and in that view of the
matter pronotees would al so be deened to be confirmed on the
expiry of period of probation. This contention overlooks the
latter Part of rule 8(a) which provides that " in case of
promot ees the Governnent may by special order in each case
permt periods of officiating appointments to the Service to
count towards the period of probation. It appears that both
promotees and direct recruits to Service would be on
probation. But the latter part of" rule 8 (a) conprehends
I nspectors being pronoted on officiating basis. Unless there
is a tenporary addition to the strength of the cadre such
of ficiating appointment by pronotion would not make the
pronot ee a nmenber of the service in view of Rule 3. In order
to avoid any injustice to such pronotees the CGovernnent may
make an order to treat officiating service to count towards
probation. In the absence of such order the officiating
service would not count towards probation and such
appoi ntnent would not nake the pronbtee a nenber of the
service. In that event his case woul d not be covered
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by the proviso to rule 8(a). Therefore, the contention
cannot be accept ed.

The High Court was, therefore, right in concluding that
the quota rule would operate at both the stages. Accordingly

both these appeals fail and are dismissed but in the
ci rcunst ances of the case with no order as to costs.
S R Appeal s di sni ssed
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