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Central Sales' Tax Act, 1956 ' S. 3(a)-Scope of-CGoods
manufactured in the State of Haryana in accordance wth
producti on programe advi sed by head of fi ce-Goods despat ched
from Del hi -Wether inter-state or intra-state sale

HEADNOTE

The respondent conmpany who was a manufacturer of air
conpressors and garage equi pnment had its factory at
Faridabad (in the State of Haryana) and its head office in
Del hi (Union Territory of Delhi). The head office drew the
producti on programme and advi sed the factory to nmanufacture
the goods in accordance therewith. After the goods were so
manufactured in the factory they were collected by the head
office and brought to Delhi and despatched to various
custonmers whether outside Delhi or in Delhi. The price of
goods was received at the head office. ~In _other ~words
excepting the nmanufacture of goods at the factory all other
activities, were carried out fromthe head officein Delhi.

In respect of sale of goods manufactured at Fari dabad
the respondent conpany filed sales tax returns wth the
sales tax authorities at Delhi on the ground that the sales
were effected fromDelhi by the head office and that they
were intra-state sales within the territory of Delhi and
accordingly paid sales tax at Del hi.

In Novenber, 1965, however, the sales tax authorities
of Haryana demanded paynment of sales tax under the East
Punj ab General Sal es Tax, Act, 1948 for the period
conmencing fromApril 1, 1961 and ending with the year 1964-
65 pointing out that the sales effected were inter-state
sales liable to be assessed by themunder the Central Sales
Tax Act, 1956.

Inits wit petition the respondent-conpany alleged
that since all its activities were being carried on by or
through the head office in Delhi and no sales were effected
by or fromthe factory at Fari dabad sales tax was paid by it
in Delhi and since the sales tax authorities in Haryana were
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demandi ng paynment of Central Sales Tax in respect of the
same transaction the High Court might resol ve t he
controversy.

The High Court held that the sales fell under s. 3(a)
of the Central Sales Tax Act, 1956 and were liable to be
assessed to inter-state sales tax by the Sales Tax
Authorities at Faridabad and accordingly ordered that the
sales tax paid by the respondent in Delhi be transferred to
the Sal es Tax Authorities at Faridabad.

On appeal the Union of India contended that since the
situs of sale was Del hi Sales Tax was payable in Del hi.

Di sm ssing the appeal
454
N

HELD: 1 (a) The _High Court was right in holding that
the sales were inter state sales and that the turnover on
sal es was assessable to sales tax under the Central Sales
Tax Act, 1956 and that the amounts of sales tax wongly paid
in Del hi 'be transferred to the Sales Tax Authorities at
Fari dabad. [462 A-B]

(b) In _order that a sale may be regarded as an inter-
state sale it is inmmterial whether the property in the
goods passes in one ~State or another. The question as
regards the nature of the sale, that is, whether it is an
inter State sale or an‘intra-State sal e does not depend upon
the circunstance as to in which State the property in the
goods passes. It may pass in either and yet the sale can be
an inter-State sale. [461 GH, 462 Al

In the instant case the contracts of sales were made at
Del hi and in pursuance of those contracts, goods were
manuf actured at Fari dabad —accordi ng to specifications
mentioned in the contracts. This, therefore, is not that
type of case in which goods are manufactured in the genera
course of business for being sold as and when offers are
received by the manufacturer  for their purchase. Contracts
of sales were finalised in the instant case at Del hi and
specific goods were manufactured  at Faridabad in pursuance
of those <contracts. These were "future goods" within the
nmeani ng of s. 2(6) of the Sale of Goods Act, 1930. After the
goods were nanufactured to agreed specifications, they were
despatched to the head office at Delhi for being forwarded
to the respective custoners at whose instance and pursuant
to the contracts with whomthe goods were manufactured. The
despatch of goods of Delhi was but a convenient nade  of
securing the performance of contracts nade at Delhi. Thus
the nmovenent of goods was occasi oned from Faridabad to Del hi
as a result or incident of the contracts of sale made in
Del hi. [458 H, 459 A-D

(c) For the purpose of s. 3(a) it is not necessary that
the contract of sale nust itself provide for and cause the
noverrent of goods or that the novenment of goods nust be
occasi oned specifically in accordance with the terns of
contract of sale. [459 FE

Tata Iron and Steel Co. Ltd., Bonmbay v. S. S. Sarkar &
Os., [1961] 1 SCR 379; Central Marketing Co. of India v.
State of Mysore, [1963] 3 SCR 777; State Tradi ng Corporation
of India v. State of Mysore, [1963] 3 SCR 792; Singaren
Collieries Co. v. Conmi ssi oner of Commerci al Taxes,
Hyderabad, [1966] 2 SCR 190; K G Khosla & Co. v. Dy.
Commr. of Conmercial Taxes, [1966] 3 SCR 352; G| India Ltd.
v. The Superintendent of Taxes & Os., [1975] 3 SCR 797;
fol | owed.

Tata Eng. & Loconotive Co. Ltd. v. The Asstt. Conmr. of
Conmer ci al Taxes & Anr., [1970] 3 SCR 862; distinguished.

State of Bihar & Anr. v. Tata Eng. & Loconotive Co.
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Ltd., [1971] 2 SCR 849; referred to.
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From t he Judgnent and Order dated 2-8-1971 of the Delh
H gh Court in Cvil Wit No. 162-D of 1966.

E. C Agarwala and R N. Sachthey for the Appellants.

Lal Narain Sinha, K K Jain, S. K GQGupta, Pranod Daya
and Bi shanber Lal for the Respondent No. 1
455

Rameshwar Dial, Adarsh Fial, and A D. WMthur for
Respondents 2-3.

The Judgnent of the Court was delivered by

CHANDRACHUD, C. J.-This appeal by certificate raises an
interesting controversy between the Sales Tax Authorities in
the Union Territory of Delhi and those in Haryana, the
guesti on being as to which of the two authorities can assess
respondent 1 to sales tax. One of the reliefs sought by
respondent 1 is that until the Sales Tax authorities of the
two territories settle their differences, no sales tax
should be levied or recovered from it since, it does not
know to whomto pay the tax. This controversy arises on the
foll owi ng facts.

Respondent 1 ' is a private limted company called K G
Khosla & Co. (P) 'Ltd., having its head office in the Union
Territory of Delhi ‘at. 1, Deshbandhu Gupta Road, New Del hi.
The conpany carries on business in Air Conpressors and
garage equi pnent whichit npanufactures in its factory at
Fari dabad, which was formerly in the State of Punjab and is
now a part of the State of Haryana.

For the purposes of sales tax, respondent 1 is
regi stered as a dealer both in the Union Territory of Delhi
and in the State of Haryana. It filed returns of sales tax
with the sales Tax authorities.in Del hi since, according to
it, the sale of goods nanufactured in the factory at
Fari dabad was being effected fromDelhi by its head office.
The sal es tax was being paid by the conmpany under the Benga
Fi nance (Sales Tax) Act, 1941 as extended to Delhi, on the
basis that the sales effected by the conmpany were intra-
State sales wthin the territory of Delhi. On Novenber 24,
1965, however, the Sal es Tax Assessing Authority at Gurgaon
which was then in the State of Punjab but which subsequently
becamre a part of the State of Haryana, sent a notice to the
conpany under sections 11 and 14 of the East Punjab Central
Sal es Tax Act, 1948 and rule 33 nmade thereunder that, in
respect of the period conmrencing on April 1, 1961 and ending
with the vyear 1964-65, the sales nmade by the conpany were
liable to assessment in Haryana. On March 13, 1968 an
assessment was nmade by the Assessing Authority at Fari dabad
on the basis that the sales effected by the company were
inter-State sales liable to be assessed to sales tax under
the Central Sales Tax Act, 74 of 1956. An appeal against the
order of assessnent is said to be pending.

In the neanwhile, on February 14, 1966, the conpany
filed a wit petition before the Punjab H gh Court Circuit
Bench at Del hi which, after the recorganisation of States,
was dealt with by the Del hi High
456
Court. The Chief Conmissioner of the Union Territory of
Del hi and the Assessing Authority of the territory were
i npl eaded as respondents 1 and 2 to the wit petition.
Respondent 3 was the State of Punjab and respondent 4 the
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Assessing Authority at @urgaon. Respondent 3 was |ater
substituted by the State of Haryana

The conpany contended by its wit petition that except
the manufacturing of goods at the Faridabad factory, all of
its activities, including those of booking of orders, sales,
despat ching of goods, billing and receiving of sale price
were being done by and through the head office in Del hi and
that no sales were effected by or fromthe factory. Since,
however, both the Sales Tax authorities, nanely, at Del hi
and Haryana, were denandi ng paynent of sales tax on the same
sal e transactions, the conpany prayed by its wit petition
that the Hi gh Court do resolve the controversy between the
Sales Tax authorities of  the two States and decide the
guestion of their respective jurisdiction to assess its
turnover.

The State of Haryana contended by its counter affidavit
to the wit petition that the goods were nanufactured by the
conpany at. Faridabad i n pursuance of contracts of sale with
out si de purchasers,  that those goods were appropriated to
the various  contracts of sale in the State of Haryana and
that the movement of the goods from Faridabad to Del hi and
onwards was caused as a necessary incident of the contracts
of sale nmade by the company. The sales, according to the
State of Haryana had taken place at Faridabad during the
course of inter-State trade

The Union of India, on the other hand, contended that
the goods were brought from Faridabad to Delhi and were
thereafter sold by the conpany to the various purchasers
outside Del hi. These sales according to the Union of India,
were governed by the Bengal Finance (Sales Tax) Act, 1941 as
extended to Delhi, their situs being the Union Territory of
Del hi .

The Del hi High Court by its judgnent dated August 2,
1971 allowed the wit petition and granted a declaration
that the sales effected by respondent 1 which fell under
section 3 (a) of the Central Sales Tax Act, 1956 were liable
to be assessed to inter-State sales tax by the Sales Tax
authorities at Faridabad since, ‘those sales caused the
noverment of goods from Faridabad to Delhi. The H gh Court
added that the wit petition was confined to the goods
manuf actured at Faridabad in pursuance of pre-existing
contracts of sales and therefore, its judgment woul d have no
application to the local sales
457
effected by respondent 1 at Delhi. In the result, the H gh
Court passed an order directing that the anmount of tax which
respondent 1 had wongly paid to the sales tax authorities
at Delhi on the inter-State sales between 1.4.1961 to 30-9-
1965 be transferred by the Sales Tax authorities at Delhi to
the Sales Tax authorities at Faridabad. The H gh Court has
granted a certificate of fitness to the Union of India to
file an appeal to this Court under Article 133, (1) (b) of
the Constitution.

The question which arises for decision is whether the
sal es nmade by respondent 1 were nmde at Faridabad inthe
course of inter-State trade as contended by the State of
Haryana or whether they are intra-State sales effected
within the Union Territory of Delhi as contended by the
appel lant, the Union of India. The answer to this question
woul d depend wupon the course and nature of transactions in
relation to which the nopvenent of goods was caused from
Faridabad to Delhi and the terns of the contracts of sales
whi ch caused that noverment. But before adverting to those
aspects of the matter, it would be necessary to notice the
rel evant provisions of the Central Sales Tax Act 74 of 1956
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("The Act").

Section 3 of the Act provides as foll ows:

"3. Wen is a sale or purchase of goods said to
take place in the course of inter-State trade or
commer ce: -

A sale or purchase of goods shall be deened to take

place in the course of inter-State trade or comerce if

the sal e or purchase: -

(a) occasi ons the novenment of goods from one

State to another; or
(b) is effected by a transfer of docunents of
title to the goods during their noverment from
one State to another."
There are two Explanations. to the section but they have no
bearing on the appeal

Section 9(1) of the Act provides as follows: -

9. "Levy and collection of tax and penalties (1)
the tax payable by any dealer under this Act on sales
of goods effected by himin the course of inter-State
trade or comerce, whether such sales fall wthin
clause (a) or clause (b) of section 3, shall be |evied
by the Government of India and the tax so |evied shal
be coll ected by that Governnent

458

in accordance’ with the provisions of sub-section (2),

inthe State from which the novenent. of the goods

comenced. "
There is a proviso to section 9(1) to which it is
unnecessary to refer since it has no application.

In the |light of these provisions, what has to be
considered is whether the sales effected by respondent 1
occasi oned the novenent of goods fromone State to another
State, which on the facts of the instant case would nean
fromthe State of Haryana to the Union Territory of Del hi
It is only if a sale occasions the nmovenment of goods from
one State to another that it. canbe deened to have taken
place in the course of inter-State trade or conmerce within
the neaning of section 3 (a) of the Act. Cause (b) of
section 3 is not relevant for our purpose.

The course and manner of its business have been set out
by respondent 1 in paragraphs 3 and 27 of the wit petition
in the follow ng terms:

"3. Orders for the supply of goods fromvarious
parties are received by the petitioner’s conpany at its
head office in Delhi. The head office draws out a
producti on progranme and advi ses the factory to
manuf acture the goods in accordance therewith. After
the goods are so manufactured in the factory, the goods
are collected by the head office and brought to its
head office in Delhi. Fromits head office the goods
are despatched to various custoners whether - outside
Del hi or in Delhi. The price of goods is al so received
at the head office. |In short, the position is  that
excepting the manufacture of goods at the factory, al
other activities including that of booking of orders,

sal es, despatching and billing and receiving of sale
price are being carried out from the head office in
Del hi . "

"27. The goods manufactured in the factory are

future goods wthin the neaning of the Sale of Goods

Act and the dispute does not relate to any ready
goods. "

It is clear from these avernments that goods were

manuf actured by respondent 1 in its factory at Faridabad,

Haryana, in pursuance of specific orders received by its
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head office at Delhi. The contracts of sales were made at
Del hi and in pursuance of those contracts, goods were
manuf actured at Fari dabad according to specifications
mentioned in the contracts. This, therefore, is not that
type of case in which goods are manufactured in the genera

course of business for being

459

sol d as and when offers are received by the manufacturer for
their purchase. Contracts of sales were finalised in the
instant case at Delhi and specific goods were manufactured
at Faridabad in pursuance of those contracts. Those were
"future goods” wthin the neaning of section 2(6) of the
Sal e of Goods Act, 1930. After the goods were manufactured
to agreed specifications, they were despatched to the head
office at Delhi for being forwarded to the respective
custoners at whose instance and pursuant to the contracts
with whom the goods were manufactured. The goods could as
well have been despatched to the respective custoners
directly from the factory but ' they were sent in the first
instance to Del hi as a matter of convenience, since there
are better godown and rail facilities at Del hi as conpared
wi th Faridabad. The despatch of the goods of Del hi was but a
conveni ent node of securing the performance of contracts
made at Del hi. Goods conformng to agreed specifications
havi ng been manufactured at Faridabad, the contracts of sale
could be perfornmed by respondent 1 only by the novenent of
the goods from Faridabad wth the _intention of delivering
themto the purchasers. Thus, the novenent of goods was
occasi oned from Faridabad to Delhi as a result or incident
of the contracts of sale nmade inDelhi.

It is true that in the instant case the contracts of
sales did not require or provide that goods should be noved
fromFaridabad to Delhi. But it is not true to say that for
the purposes of section 3(a) of the Act it is necessary that
the contract of sale nust itself provide for and cause the
noverment of goods or that the novement of goods nust be
occasi oned specifically in accordance with the terms of the
contract of sale. The true positioninlawis as 'stated in
Tata Iron and Steel Co. Ltd., Bonbay v. S. R~ Sarkar and
others(1l) wherein Shah, J. speaking for the mgjority
observed that clauses (a) and (b) of section 3 -of the Act
are nutual ly exclusive and that section 3(a) covers sales in
which the novenent of goods from one State to another "is
the result of a covenant or incident of the contract  of
sale, and property in the goods passes in either State"
(page 391). Sarkar, J. speaking for hinself and on behal f of
Das Gupta, J. agreed with the najority that clauses (a) and
(b) of section 3 are mutually exclusive but differed fromit
and held that "a sale can occasion the novenent of the goods
sold only when the terns of the sale provide that the goods
woul d be noved; in other words, a sale occasions a novenent
of goods when the contract of sale so provides" (page 407).
The view of the majority was approved by this Court in the
Centra
460
Marketing Co. of India v. State of Mysore, (1) State Trading
Corporation of India v. State of Msore(2) and Singaren
Collieries Co. v. Commi ssi oner of Commerci al Taxes,
Hyderabad. (3) In K G Khosla & Co. v. Deputy Comm ssi oner
of Commercial Taxes, (4) counsel for the Revenue invited the
Court to reconsider the question but the Court declined to
do so. In a recent decision of this Court in Gl India Ltd.
v. The Superintendent of Taxes & others(5) it was observed
by Mathew, J., who spoke for the Court, that: (1) a sale
whi ch occasions movenent of goods fromone State to another
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isa salein the course of inter-State trade, no matter in
which State the property in the goods passes; (2) it is not
necessary that the sale nust precede the inter-State
noverment in order that the sale may be deened to have
occasi oned such novenment; and (3) it is also not necessary
for a sale to be deened to have taken place in the course of
inter-State trade or commerce, that the covenant regarding
inter-State Movement nust be specified in the contract
itself. It would be enough if the novenent was in pursuance
of and incidental to the contract of sale (page 801). The
| earned Judge added that it was held in a nunber of cases by
the Supreme Court that if the novenent of goods from one
State to another is the result of a covenant or an incident
of the contract of sale, then the sale is an inter-State
sal e.

The decision in Tata Engineering & Loconotive Co.
Limted v. The Assistant Conm ssioner of Comercial Taxes
and Another(6) on which the Union of India relies, proceeds
on a different consideration ~and is distinguishable. The
appel | ant' therein carried on the business of manufacturing
trucks in-Janshedpur in the State of ‘Bihar. The sales office
of the appellant in Bonbay used to instruct the Janshedpur
factory to transfer stocks of vehicles to the stockyards in
various States after taking into account the production
schedul e and requirenments of custoners in different States.
The stocks available in the stockyards were distributed from
time to time to dealers. The transfer of the vehicles from
the factory to the 'various stockyards was 'a continuous
process and was not. related to the requirenment of any
particul ar customer. It was the stockyard incharge who
appropriated the required nunber of vehicles to the contract
of sale out of the stocks available with him Until such
appropriation of vehicles was nade, it was open
461
to the conpany to allot any vehicle to any purchaser or to
transfer the vehicles from the stockyard in one State to a
stockyard in another State. At page 870 of the report, a
statenment occurs in the judgnent of Gover, J., that it was
not possible to conprehend how in the above situation it
could be held that "the novenent of the vehicles fromthe
works to the stockyards was occasioned by any covenant or
incident of the contract of sale."” This statenment is relied
upon by the Union of India in support of its contention that
the contract of sale nust itself provide for the nmovenent of
goods from one State to another. W are unable to read any
such inplication in the observation cited above. At page 866
of the report, after referring to certain decisions, the
Court observed that the principle admts of no doubt,
according to the decisions of this Court, that the npbvenent
of goods "must be the result of a covenant or incident of
the contract of sale.”

This decision may be wusefully contrasted wi th another
deci si on between the same parties, which is reported in
State of Bihar & Anr. v. Tata Engineering & Loconotive Co.
Ltd.(1). In that case the turnover in dispute related to the
sal es nade by the conmpany to its deal ers of trucks for being
sold in the territories assigned to them under the
deal ershi p agreenments. Each deal er was assi gned an excl usive
territory and under the agreenment between the dealers and
the conpany, they had to place their indents, pay the price
of the goods to be purchased and obtain delivery orders from
the Bonbay office of the conpany. In pursuance of such
delivery orders trucks used to be delivered in the State of
Bihar to be taken over to the territories assigned to the
deal ers. Since wunder the terms of the contracts of sale the
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purchasers were required to renpbve the goods fromthe State
of Bihar to other States, no question arose in the case
whether it was or was not necessary for a sale to be
regarded as an inter-State sale that the contract nust
itself provide for the nmovenment of goods fromone State to
another. If a contract of sale contains a stipulation for
such novenent, the sale would, of course, be an inter-State
sale. But it an also be an inter-State sale, even if the
contract of sale does not itself provide for the novenent of
goods from one State to another but such novenent is the
result of a covenant in the contract of sale or is an
i ncident of that contract.

The deci sions to which we have referred above show that
in order that a sale nmay be regarded as an inter-State sale,
it is immterial whether the property in the goods passes in
one State or another. The question as regards the nature of
the sale, that is, whether it is an inter-

462

State sale or an intra-State sale, does not depend upon the
circunstances as to in which State the property in the goods
passes. It may pass in either State and yet the sale can be
an inter-State sale.

The High Court was, therefore, right in holding that
the sales in question are inter-State sales and that the
turnover of sales/is “assessable to sales tax wunder the
Central Sales Tax Act, 1956 at the instance of the Sal es Tax
authorities at Faridabad. The anount of tax which respondent
has wongly paid to the Sales Tax authorities at Del hi on
such inter-State sales from 1-4-1961 to 30-9-1965 shall have
to be transferred by the Sales Tax authorities at Delhi to
the Sales Tax authorities at Faridabad, as directed by the

H gh Court.

The appeal is accordingly dismssed but there will be
no order as to costs.
N K A Appeal di sm ssed.

463




