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ACT:

Bi gany, offence ~of under section 494 |.P.C.-Adm ssion
and | egal evidence of actual marriage by custom of nata
marriage attracts the provisions of section 494 |.P.C

Nata narriage by custons and therefore void under
section 17 of the H ndu Marriage Act, 1955-Wet her voi dness
of a marriage wunder section 17 of the HMA , 1955
disattracts the applicability of" the provisions of section
494 |.P.C

HEADNOTE

After having fallen out _and parted conpany with his
wi fe Kanchan in the year 1963, the appellant, belonging to
Telli conmunity contracted a second nmrriage prevalent
amongst his conmunity with Gopi. ~on 20th March’ 1969. A
conplaint filed by his first wife ended in his conviction
under section 494 |.P.C. and sentence of two years R 1. and
a fine of Rs. 2,000/-, the conviction and sentence having
been uphel d by the Rajasthan H gh Court.

Di sm ssing the appeal by special |eave, the Court,

N

HELD: 1. The second nmarriage was a  valid narriage
according to the custom of the nata nmarriage prevalent in
the Telli conmunity which requires the following two
essential cerenonies:-

(a) that the husband should take a pitcher ful
of water fromthe head of the prospective
wi fe, and

(b) that the wife should wear chura by the
husband.

The prosecution through PW. 2, 3, 4 and 5 having
proved that these cerenonies have been duly perfornmed, that
there was such a customwhich requires the said cerenonies
havi ng been admitted by the defence witnesses 3 and 5 and
the validity of the first marriage not having been di sputed,
Section 494 |1.P.C. applies in terns and the appell ant nust
be held to have committed the offence of Bigamy as
contenpl ated by section 494 |.P.C. [1176A-E]

2. The conbined effect of section 17 of the Hindu
Marriage Act and section 494 |.P.C. is that when a person
contracts a second marriage after the conming into force of
the said Act while the first marriage is subsisting, such a
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person commts the of fence of bigany. [1174 E]

Section 17 of the H ndu Marriage Act, 1955 nmkes it
absolutely clear that the provision has to be read in
harmony and conjunction with the provisions of section 494
|.P.C., the essential ingredients of which are: (i) that the
accused spouse nust have contracted the first marriage (ii)
that while the first marriage was subsisting the spouse
concerned nmust have contracted a second narriage, and (iii)
that both the marriages nust be valid in the sense that the
necessary
1172
cerenpnies required by the personal |aw governing the
parties had been duly perfornmed and (iv) the second narri age
nust have becone void by virtue of the fact that it had
taken place in the life tinme of one of the spouses. [1173F-

3. Were a spouse contracts a second nmarriage while the
first marriage is still subsisting the spouse would be
guilty of / bigany under section 494, |I.P.C. if it is proved
that the " second nmarriage was a valid one in the sense that
the necessary cerenonies required by |law or by custom have
been actually perfornmed. The voi dness of the marriage under
section 17 of the H'ndu Marriage Act is in fact one of the
essential ingredients of section 494 because the second
marriage will becane void only because of ‘the provisions of
section 17 of the Hndu Marriage Act.  Therefore, the
contention that the second narriage being void section 494
I.P.C. will have no application is not correct. [1175F-Q

Bhaurao Shankar Lokhande~ and Anr. V. State of
Maharashtra and Os.; [1965]2 S.C R 837; ~Kanwal Ram and
O's. v. The H nmachal Pradesh Adm nistration, [1966]1 S.C R
539 and Priya Bala Ghosh v. Suresh Chandra Ghosh; [1973]3
S.C.R 961 applied.

[Biganmy being a serious offence for which the nmaxi num
puni shment is seven years, ‘the Court while maintaining the
convi ction reduced the sentence to one year.]

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: - Crimnal Appeal No.
255 of 1973.

Appeal by Special Leave fromthe Judgnent and Order
dated 16-7-73 of the Rajasthan H gh Court in S.B. Crl. Revn.
No. 309/73.

A N Milla and B. P. Singh for the Appellant.

Sobhag Mal Jain and S. K Jain for the Respsondent.

The Judgrment of the Court was delivered by

FAZAL ALI, J.-This appeal by special leave is directed
agai nst a judgnent of the Rajasthan H gh Court by which the
conviction of the appellant under Section 494 |:P.C. and
sentence of two years rigorous inprisonnent and fine of Rs.
2,000/ - have been upheld. The facts of this case have been
detailed in the judgments of the courts below and it is not
necessary to repeat them Suffice it to say that the accused
Copal Lal nmarried the conplainant Kanchan sonetine in the
year, 1963 and a child was born out of this wedl ock. Soon
thereafter the parties appeared to have fallen out and
parted conmpany. While the first marriage was subsisting
Copal Lal contracted a second marriage which according to
the custom prevalent anmongst Tellis is a valid nmarriage
conmonly known as nhata marriage. This nmarriage was
contracted on 20th of March, 1969. The conpl ai nant Kanchan
the first wife having come to know about this marriage filed
a conplaint on the 22nd March, 1969, on the basis of
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1173
whi ch appellant was prosecuted and ultimately convicted as
menti oned above.

M. A N Milla, learned counsel for the appellant, had
submitted two points before wus. In the first place it was
contended that in view of the provisions of Section 17 of
the Hndu Marriage Act, the second nmrriage being a void
marriage, the provisions of Section 494 |.P.C. are not
attracted at all. We have given our anxious consideration to
this argunment but we are of the opinion that the argunent is
whol Iy untenabl e. Section 494 runs thus:

"\Whoever, having a husband or wife living, marries in
any case in which 'such nmarriage is void by reason of
its taking place during the life of such husband or
wi fe, shall be punished wth inprisonment of either
description for a termwhich may extend to seven years,
and shall also be liable to fine.

Exception-This section does not extend to any
person whose marriage with such husband or wife has
been decl ared voi d by a court of conpet ent
jurisdiction, nor to any person who contracts a
marriage during the life of a former husband or wife,
if such husbandor wife, at the time of the subsequent
marri age, shall” have been continually absent from such
person for the space of seven years, and shall not have
been heard of by such person as being alive within that
time provided the person contracting such subsequent
marri age shall. before such marriage takes place, inform
the person w th whom such marriage is contracted of the
real state of facts so far as the sanme are within his
or her know edge".

The essential ingredients of this offence are:

(1) that the accused spouse nust have contracted

the first marriage.

(2) that while the first marriage was subsisting

the spouse concerned must have contracted a
second marri age and

(3) that both the narriages nust be valid in the

sense that the necessary cerenpnies required
by the personal |aw governing the parties had
been duly performed.

It may also be noticed that Section 494 |.P.C. would
cone into play only if the second marri age beconmes void by
virtue of the fact

1174
that it had taken place in the life tine of one of the
spouses. Thus, it is not possible to accede to the

contention of M. Milla that nmerely because the second
marriage was void under Section 17 of the Hi ndu Marri age Act
hence Section 494 |.P.C. would not be attracted. Section 17
of the H ndu Marriage Act runs thus:

"Any marriage between two Hindus sol emmized after the

commencement of this Act is void if at the date of such

marriage either party had a husband or wife |iving; and
the provisions of sections 494 and 495 of the I|ndian

Penal Code shall apply accordingly".

What Section 17 contenplates is that the second
marriage must be according to the cerenonies required by
law. If the marriage is void its voidness would only lead to
civil consequences arising from such marriage. Section 17
nmakes it absolutely clear that the provision has to be read
in harnmony and conjunction wth the provisions of Section
494 of the Penal Code which has been extracted above.
Section 17 clearly provides that provisions of Sections 494
and 495 of the Penal Code shall apply accordingly. In other
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words though the marriage may be void under Section 17, by
reason of the fact that it was contracted while the first
marriage was subsisting the case squarely falls within the
four corners of Section 494 and by contracting the second
marriage the accused incurs the penalty inposed by the said
statute. Thus the conbined effect of Section 17 of Hindu
Marriage Act and Section 494 |.P.C. is that when a person
contracts a second narriage after the coming into force of
the said Act, while the first narriage is subsisting he
conmits the offence of bigany. (Enphasis ours). This natter
no longer res integra as it concluded by a decision of this
Court in Bhaurao Shankar Lokhande and Anr. v. State of
Maharashtra & Anr.(1) This Court while considering the
guesti on of bigamy qua the provisions of Section 17 observed
as follows:
"Section 17 provides-that any narriage between two
H ndus sol emmized after the comrencenent of the Act is
voidif at the date of such nmarriage either party had a
husband or wife living, and that the provisions of ss.
494 ' and 495 |.P.C. ~shall ~apply accordingly. The
marri-age between two Hindus is void in viewof s. 17 if
two conditions are satisfied: (i) the nmarriage is
sol emi zed after the commencenent of the Act;
1175
(ii) at the date  of such marriage, either party had a
spouse living. If the narriage whi ch took place between
the appellant. and Kam abai in February 1962 cannot be
said to be 'sol emized', that narriage will not be void
by virtue of s. 17 of the Act and s. 494 |.P.C. wll
not apply to such partiesto the marriage as had a
spouse living".

The word ’'solemize’ neans, -in connection with a
marriage, 'to celebrate the marriage wth ' proper
cerenopnies and in due form , according to the Shorter
Oxford Dictionary. It follows, therefore, that unless

the marriage is 'celebrated or performed wth proper
ceremonies and in due forni it cannot be said to be

"sol emized' . It is therefore essential, for the
purpose of s. 17 of the Act that the marriage to which
s. 494 |.P.C. applies on account of the provisions of

the Act should have been celebrated wth proper

cerenonies and in due forni.

It was thus pointed out by this Court that Section 17
of the H ndu Marriage Act requires that the narriage nust be
properly sol emi zed in the sense that the necessary
cerenonies required by law or by custom nust be duly
performed. Once these cerenonies are proved. to have been
performed the narriage becone properly solemized and if
contracted while the first narriage is still subsisting the
provisions of Section 494 will apply automatically. In a
decision of this Court in Kanwal Ram & O's. v. The Himacha
Pradesh Adnministration the earlier case was noticed by the
Court and relied upon. The nmatter has also been ‘fully
di scussed in Priya Bala Ghosh v. Suresh Chandra Ghosh. In
view of the authorities of this Court, therefore, the
following position energes: where a spouse contracts a
second marriage while the first marriage is still subsisting
the spouse would be guilty of bigany under Section 494 if it
is proved that the second nmarriage was a valid one in the
sense that the necessary cerenmponies required by |aw or by
custom have been actually perfornmed. The voidness of the
marriage under Section 17 of the H ndu Marriage Act is in
fact one of the essential ingredients of Section 494 because
the second nmarriage will beconme void only because of the
provi sions of Section 17 of the H ndu Marriage Act. In these
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circunstances, therefore, we are unable to accept the
contention of M. Milla that the second narriage being void
Section 494 wll have no application. It was next contended
by M. Milla that there is no |legal evidence to show that
the second nmarriage which is said to
1176
be a nata nmarriage was actually performed. W are afraid, we
are unable to go into this question because three courts
have concurrently found as a fact that the parties were
governed by customof nata marriage and the two essentia
cerenonies of this marriage are:
(1) that the _husband should take a pitcher ful
of water fromthe head of the prospective

wife;
(2) that the wfe should wear chura by the
husband.

There is evidence of P.W. 2, 3, 4 and 5 who have
proved fact that these cerenoni es had been duly perforned in
their presence. That there was such a custom which requires
these cerenonies was adnitted by DW. 3 and 5 who were
exam ned by the appellant. The  evidence led by the
prosecution has been accepted by the H gh Court and the
courts bel ow and after perusing the evidence we are not in a
position to hold that the finding of facts arrived by the
courts below are wongin | aw or perverse. Fromthe evidence
led by the prosecution, therefore, it has been clearly
established that the second marriage which was perforned by
the appellant Copal 'Lal wth Gopi- was a valid nmarriage
according to the custom of the  nata marriage prevalent in
the Telli community to  which the appellant bel onged. This
being so and the validity of the first marriage not having
been di sputed, Section 494 |.P.C applies in terns and the
appel l ant must be held to have commtted the offence of
bi gamy as contenplated by Section 494 1.P.C. Lastly, M.
Mul | a pressed this appeal on the question of sentence.
Bigany is a serious offence and the nmaxi mum puni shment under
Section 494 is seven years. Therefore, where the offence of
bigamy is proved the Court cannot take a very |enient view
In the instant case the appellant was sentenced to two years
and a fine of Rs. 2,000/-. It appears that the appellant has
already paid a fine of Rs. 2,000/-. In these circunstances,
therefore, we feel that the ends of justice will be nmet by
reducing the sentence of inprisonnment fromtwo years to one
year but naintaining the sentence of fine. Wth this
nodi ficati on the appeal is disnissed. The appellant will now
surrender and serve out the remaining wportion- of the
sent ence.

S.R Appeal dism ssed
1177




