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ACT:

New pl ea, entertainnents of-Not pernissible at the
appel | ate | evel .

Bonbay Co-operative  Societies Act, 1925, (Bonmbay Act
VII of 1925) Section 54 and Section 96 of the CQujarat Co-
operative Societies Act, 1961-Scope of ‘the words "any
di spute touching the business of  the society" Bonbay
Industrial Relations' Act, 1946 (Bonbay Act 11 of 1947)
Section 2(4) notification under, read with s. 166(1) of the
CGuj arat Co-operative Societies Act, 1961, effect of.

HEADNOTE

The appel l ant Bank was a society registered under the
Bonbay Co-operative Societies Act, 1925 and with the com ng
into force fromMy 1, 1962 of the Gujarat Co-operative
Societies Act, 1961, it canme to be governed by the 'said Act.
By Notification No. BIR-1362-5-H dated March 2, 1963, the
CGovernment of Qujarat directed under s. 2(4) of the Bonbay
Industrial Relations Act, 1946 (Bonmbay Act 11 of 1947) that
all the provisions of the said Act shall apply with effect
fromMrch 15, 1963 to the business of banking by Co-
operative Banks in the Saurashtra and Kutch areas of the
State, registered and deemed to be registered under the
Guj arat Co-operative Societies Act, 1961

The second respondent, Babu Bhai Negracha who was
working as an additional supervisor in the Dasada Branch of
the appellant Bank and whose services were term nated by an
order dated February 21, 1962, by giving himone nonth's pay
inlieu of notice under Staff Regulation No. 15, filed an
application in the Labour Court Rajkot, alleging that his
services had been illegally and maliciously term nated as an
act of victimsation on account of his trade union
activities and praying for setting aside the order of his
term nation of service and for reinstatenent with full back
wages.

The Labour Court by its order dated June 11, 1963,
over-ruled the prelimnary objection raised by the appell ant
Bank, nanely, that "the Bonbay Industrial Relations Act,
1946 under which the application was made by the respondent
was not applicable to its case, as it was a co-operative
soci ety governed by the Gujarat Co-operative Societies Act,
under which only the Regi strar or his nom nee had
jurisdiction to decide the dispute, and the Labour Court had
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no jurisdiction to entertain and decide the application”.
The appellant Bank’s wit petition challenging the said
order of the Labour Court was disnmissed by the Gujarat Hi gh
Court by its judgnent dated August 25, 1967.

Di sm ssing the appeal by certificate, the Court
N

HELD: 1. No new plea can be raised for the first tine
inthe Suprene Court, as a matter of right. In the instant
case, the new plea that "the appellant is not doing banking
busi ness" was not entertained for the reasons
1024
nanely (i) it was much too belated; (ii) it stood in direct
contradiction to the position taken by the appellant inits
wit petition and the affidavit in support thereof in the
H gh Court wherein it ~had been clearly adnitted that "the
society is engaged in the business of banking" and (iii) it
was not a purely | egal plea but-a m xed plea of |aw and fact
and coul'd not be determ ned on the basis of material already
on the record. [1027 F- G

2. The expression "any dispute" referred to in Section
54 of the Bonmbay Cooperative Societies Act, 1925 and in
Section 96 of the GQujarat Cooperative Societies Act, does
not cover a dispute -of the kind raised by respondent 2
agai nst the appel | ant - bank. [1034 (]

(a) It is clear fromthe object and the schene of the
Acts of 1925 and 1961 that the | egislature never intended to
gi ve such a wi de scope to the expression "any dispute" so as
to cover all classes of disputes whatever be their nature as
the prefix "any" to "dispute" appears to give. The term
"di spute" nmeans a controversy -having both positive and
negative aspects. It postulates the assertion of a claimby
one party and its denial by the other

[1031 CGD

(b) The expression "any dispute" has not been defined
in the Acts of 1925 and 1961. This expression has been used
ina narrower sense limted to contested clains of a civi
nature, which could have been decided by civil or revenue
courts, but for the provisions with regard to conpul sory
arbitration by the Registrar or his nom nee found in Section
54 of the Bombay Act of 1925 and in Section 96  of the
Quj arat Act, 1961. The words "as if the dispute were a suit
and the Registrar as Cvil Court"” occurring in sub-section
(k) of Section 97 of the Gujarat Act, also make this
position clear. [1031 C, D, E, G

(c) The conpulsory arbitration by the Registrar on
reference under s. 96 is only a substitute for adjudication
of disputes of a civil nature normally tried by the G vi
Court. It is incunmbent, wunder sub-section (2) of s. 96 of
the 1961 Act, on the Registrar to decide as a prelimnary
i ssue, whether the dispute is of a kind under sub-section
(1) of s. 96 falling wthin his jurisdiction. ~-If this

prelimnary issue is found in the negative he will have no
further jurisdiction to deal wth the matter. [1031 F, G
1032 F]

(d) Thus considered, a dispute raised against the
Society by its discharged servant clainmng reliefs, such as,
reinstatement in service with back wages, which are not
enforceable in a civil court, is outside the scope of the
expression "touching the managerment of the Society" used in
s. 96(1) of the Act of 1961, and the Registrar has not
jurisdiction to deal with and determne it. Wat has been
directly bidden "out-of-bounds" for the Registrar by the
very scheme and object of the Act, cannot be directly
i nducted by wi dening the connotation of 'managenent’. Such a
di spute squarely falls within the jurisdiction of the Labour
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Court under the Bonmbay Industrial Relations Act. [1036 E-G

3. The law of Industrial disputes or |Industria
Rel ations is a speci al law dealing with rights and
obligations specially created by it. The provisions in s. 54
of the Bonmbay Act and in s. 96 of the Gujarat Act being
general provisions in accordance wth the nmaximgeneralia
speci al i bus non derogant, nothing in t hese genera
provi sions can derogate from Bonbay Industrial Relations
Act, and the Cooperative Societies Act nust yield to the
speci al provi -
1025
sions in the Bonbay Industrial Relations Act, whenever a
di spute clearly conmes within the | anguage of the latter Act.
Section 166(1) of the Gujarat Act, in terns, bars the
jurisdiction only of Cvil or Revenue Court, and not of the
Labour Court or any Industrial Tribunal constituted under
the Bonbay Industrial Relations Act or Industrial Disputes
Act. The legislature never intended to oust the jurisdiction
of the! Labour Court or the Industrial Tribunal to determ ne
clains and industrial disputes which cannot be adjudicated
by the ordinary Cvil Court. [1032 H5 1033 A 1034 A-B]

In the instant case

(a) The Labour Court ~is conpetent to grant the relief
of reinstatement while in view of s. 21(b) of the Specific
Relief Act, then in force, the Cvil Court was not conpetent
to grant that relief. If a Court is i'ncapable of granting
the relief clained, nornally the proper construction would
be that it is inconmpetent to deal with the natter. [1033 F

(b) The dispute was raised by the second respondent by
witing an approach letter to his enployee, the appellant,
as required by the Bonbay Industrial ~ Relations  Act. In
substance, it was an industrial dispute. It ‘was not
restricted to a claim under the contract or agreenent of
enpl oyment. [1033 F- G

(c) The rights and reliefs claimed by the second
respondent could not be determined and granted by a Cvi
Court in a suit. His allegation was that his services were
termnated wunfairly and vindictively because of hi s
legitimate trade uni on activities, as an act of
victimsation. The relief claimed is reinstatement _in
services with back wages. The rights clained are those which
are conferred on worknen and enpl oyees under the ~Bonbay
Industrial Relations Act to ensure social justice. Such
rights which do not stemfromthe contract of enploynent can
be enforced only in the Labour Court constituted under
B.l.R Act. [1033 B-F]

Jul l undur  Transport Cooperative Societies Ltd. v.
Punjab State, AIR 1959 Pun. 34; approved.

Rohtas Industries Ltd. v. Brijnandan Pandey, [1956] SCR
800; referred to.

(d) Neither the Registrar nor his nominee wlill be
conpetent to grant the relief of requiring change in the
service conditions of the enployee. Such a relief could be
granted by the Industrial Tri bunal which under the
Industrial Disputes Act, has the jurisdiction even to vary
contracts of service between an enployer and enployees.
[1037 C D

Co-operative Central Bank Ltd. v. Additional Industria
Tri bunal , Hyderabad [1970] 1 SCR 205; applied.

Far khundal i Naunhay v. V. B. Potdar, AR 1962 Bom 362
over-rul ed.
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JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 236 of
1969.

Appeal fromthe Judgment and Order dated 24/25th August
1967 of the CGujarat Hi gh Court in SCA No. 585/63.

S. K Dholakia and R C. Bhatia for the Appellant.

1026

P. Ram Reddy, Am cus Curiae for Respondent No. 2.

The Judgnent of the Court was delivered by

SARKARI A,  J. The appellant is the GCujarat State
Cooperative Land Devel opnent Bank Ltd. (hereafter referred
to as the Bank). It is a Society registered under the Bonbay
Cooperative Societies Act, 1925, as applicable to the
erstwhile State of Saurashtra. According to the appellant’s
wit petition, it is _doing banking business. It has 127
Branches spread all over the State of Gujarat. One of its
Branches is in Dasada, ~Surendranagar District. The Head
O fice of the Bank isat Ahnedabad.

The second respondent, Babu Bhai Negracha, was serving
as an Additional Supervisor in the Dasada Branch of the
Bank. H s services were terminated by an order, dated
February 21, 1962, by giving himone nonth’s pay in |lieu of
noti ce under Staff Regul ation No. 15.

The @Guj arat Cooperative Societies Act, 1961, cane into
force from My 1, 1962, and the appellant-Bank, being a
Soci ety, under the Cooperative Societies Act, cane to be
governed by the said Act.

By Notification No. BIR 1362-5-H, dated March 2, 1963,
published in the CGujarat Gazette in March 1963, the
Government of Gujarat directed -under Section 2(4) of the
Bonbay Industrial Relations Act, 1946 (Bombay  Act 11 of
1947) that all the provisions of the said Act shall apply
with effect from March 15, 1963 to the business of banking
by Cooperative Banks in the Saurashtra  and Kutch areas of
the State, registered and deenmed to be regi stered under the
CGuj arat Cooperative Societies Act, 1961

Aggrieved by the termination(of his service, the second
respondent approached the appellant’s Dasada’s Branch by a
letter, dated August 20, 1962, stating that since his
services were termnated illegally by way of victimnsation
he should be reinstated in the service.

Thereafter, the second respondent filed an application
in the Labour Court at Rajkot, alleging that his service had
been illegally and maliciously termnated as an act  of
victimsation on account of his trade union activities. He
prayed for setting aside the order of his termnation of
service and for reinstatement with full back wages.

The Bank filed a witten statenent, raising a
prelimnary objection that the Bonbay Industrial Relations
Act, 1946, under which the application was nade by the
respondent, was not applicable to its case, as it was a
Cooperative Society governed by the G@ujarat Co-operative
Soci eties Act, under which only the Registrar or his nom nee
1027
had jurisdiction to decide the dispute, and the Labour Court
had no jurisdiction to entertain and decide the application
of the second respondent.

By its Oder, dated June 11, 1963, the Labour Court
overruled this objection and held that it had jurisdiction
to hear the application.

The Bank then filed a wit petition under Article 226
of the Constitution in the High Court to challenge the Oder
of the Labour Court. The Hgh Court by a conmmon judgment
dated August 25, 1967 dismissed the wit petition, but in
view of the inportance of the question of Ilaw involved,
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granted a certificate of fitness for appeal to this Court.

On the strength of that certificate, the Bank has cone
in appeal before us against the aforesaid judgnent of the
H gh Court.

In this Court on January 22, 1969, the Bank nade an
application for |eave to urge as additional ground, nanely,
that the Bank is not doing banking business, i.e. accepting
for the purpose of Ilending or investnent of deposits of
noney fromthe public, repayable on demand or otherw se, and
wi t hdrawabl e by cheque, draft, order or otherw se as defined
in Section 5, Causes (b) and (c) of the Banking Compani es
Act, 1949; and that this being the true position, the
Notification No. DR 1362-1V-H dated March 2, 1963,
published in the Gujarat’' Governnent Gazette dated March 7,
1963, under Section 2(4) of ‘the Bonbay |ndustrial Relations
Act, 1946 (Bonmbay Act Xl -of 1947) is not applicable to the
appel lant. This application was strenuously opposed by Shri
Ram Reddy, who is assisting the Court as am cus curiae on
behal f ' of / respondent 2, who has not been able to appear and
defend hinsel f in this appeal.

We have declined perm ssion to raise this new plea for
the first time in this Court, for these reasons: (i) It is
much too belated; (ii) It stands in direct contradiction to
the position taken by the appellant inits wit petition and
the affidavit 1in support thereof filed in the Hi gh Court.
Therein, the appellant had categorically pleaded: "The
petitioner is a Society regi stered under the Bonbay
Cooperative Societies Act, 1925 (Bonbay ' Act Vil of
1925)....and is engaged in the business of banking." (iii)
It is not a purely legal pleabut a mxed plea of |aw and
fact, and cannot be determned on the basis of nateria
al ready on the record.

We, therefore, take it that the appellant is a
Cooperative Society engaged in the business of banking and,
as such, the Bonbay I ndustri al
1028
Rel ations Act, 1946 is applicable to it by virtue of the
aforesaid Notification dated March 2, 1963, issued by the
State Covernment under Section 2(4) of that Act.

The argunents of M. Dholakia, appearing for the
appel l ant, may be sunmari sed as foll ows:

(i) The <case is governed by the CGujarat Cooperative
Societies Act, 1961 (hereafter <called the Act of 1961) and
not by the Bonbay Cooperative Societies Act, 1925 (hereafter
referred to as the Act of 1925).

(ii) The phrase "any dispute touching..... t he ‘busi ness
of the Society", particularly the word "touching" therein,
is of very wide anplitude. It would conprehend any nmatter
which relates to, or concerns or affects the business of the
Society. Every soci ety, ex-necessitiate enpl oys sone
servants for the purpose of carrying on its business. That
bei ng so, the paynent of wages, appoi ntnent and renoval of
its servants under law is a part of the business or
"touches” the business of the Society. (Reliance for this
argunent has been placed on Farkhundali Naunhay v. V. B
Potdar (1).

(iii) Even if contention (ii) is not accepted, the
di spute raised by the respondent, Babu Bhai Negracha is one
"touching the management of the Society". The expression
"managenent’ takes in the entire staff or establishment of
servants which run the affairs of the Society.

(iv) Once it is held that the dispute between the
Society and its past servant, Babu Bhai Negracha, touches
the "business" or the "nanagenment" of the Society, or both,
within the meaning of Section 96, the Registrar or his
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nom nee, alone, shall have jurisdiction to adjudicate such
di spute by conpulsory arbitration; and the non-obstante
clause in the Section shall bar the determ nation of that
di spute by the Industrial Tribunal or the Labour Court under
the Bonbay Industrial Relations Act.

As against the above, M. Rama Reddy, am cus curi ae,
subm tted as under:

(i) Since the services of the second respondent were
term nated on February 21, 1962, before the Act of 1961 cane
into force, the Act relevant for this discussion is the Act
of 1925.

(ii) Irrespective of whether the Act of 1925 or the Act
of 1961 governs the appellant-Society, the expression "any
di spute" comonly occurring in Section 54 of the Act of 1925
and Section 96 of the
1029
Act of 1961, is restricted in its scope to a dispute of a
civil nature which is capable of being resolved by the
Regi strar ‘or his nom nee, and does not take in an industria
di spute between the Society and its worknen which under the
B.l.R Act i's triable “by the Labour Court/Industria
Tri bunal s, only.

(iii) B.1.R Act is a special law, dealing wth the
speci al subject of industrial disputes, which in their
nature are essentially different from ordinary Civi
di sputes between an enployer and his ~enployee governed by
the Law of Contract, B.l.R Act provides for a specia
machi nery for adj udi cation of industrial  disputes. As
against this, the Cooperative Societies Act ' of 1925/or of
1961 is a general enactnent and- it nust yield tothe B.1.R
Act whenever the provisions of the latter by their |anguage
are clearly applicable to a di spute. Reference has been made
to Jullundur Transport Cooperative Society Ltd. v. Punjab
State(1l).

(iv) The scope of the expression "any di spute touching
t he busi ness of the Society", occurring in Section 54 of the
Act of 1925/or Section 96 of the Act of 1961 is limited to
di sputes directly relating to the actual trading or
conmercial activities of the Society. This expressi on does
not take in a dispute between the Society and its enpl oyee
relating to the conditions of his enploynment, which wll
include the termnation of his enployment. This point™ is
concluded by the decision of this Court in Cooperative
Central Bank Ltd. wv. Addi tional Industrial Tribunal
Hyderabad(2), which follows the ratio of its wearlier
decision in Deccan Merchants Cooperative Bank Ltd. v.
Dal i chand Jungraj Jain(3). In view of these decisions, the
ratio of Farkhundali’'s case (ibid) decided by the Bonbay
Hi gh Court, is no |onger good | aw.

(v) The expression "managenent” in Section 96 of the
Act of 1961, nmeans "the Board of Directors", or "the Board
of Trustees", or the "Managing Conmittee" or "Executive

Body" which has the overall control of the affairs and
busi ness of the Society, and it does not include the

i ndi vidual workers or enployees, individual worknmen  or
enpl oyees of the Society who carry on the day-to-day
adnm nistration of the Society; nor will it take in matters

touching the service conditions of the servants of the

Society such as their appointment to service or their

di scharge, rempval fromservice and their wages. A dispute

of the kind raised by the second respondent, therefore,

1030

will not fall within the purview of the phrase "any dispute

touchi ng the managenent of the Society" used in Section 96.
Bef ore appreciating the contentions canvassed on both
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sides, it 1is necessary to notice the relevant provisions of
the Act of 1925 and the Act of 1961

The relevant part of Section 54 of the Act of 1925,

reads thus:

"(1) (a) If any dispute touching the constitution
or business of Society arises between nmenbers or past
nmenbers of the Society or persons «claimng through a
nmenber or a past nenber or between nmenbers or past
nmenbers or persons so claimng and any officer, agent
or servant of the Society or its Commttee, and any
of ficer, agent, nenber or servant of the Society past
or present, it shall be referred to the Registrar for
deci sion by hinmself or his nomnee..."

The correspondi ng Section 96 of the Act of 1961 |ays down:

"(1) Notwi thstanding anything contained in any
other law for the tine being in force, any dispute
touching the -constitution, managenent or business of a
Society shall be referred in the prescribed form....if
the parties thereto are fromanongst the follow ng:-

(a) a Society, its Commttee, any past Committee,

any past or present -officer, any past or
present agent, any past or present servant or
nom nee, heir or |legal representative of any
deceased officer, deceased agent or deceased
servant “of the Society, or the Liquidator of
the Society...."

A conparison  between the portions of the two Secti ons,
extracted above, 'brings out two points of difference.
Firstly, in Section 54, there i's no non-obstante clause,
while Section 96(1) begins wth the words "Notwthstandi ng
anything contained in any other law for the time being in
force". Secondly, while in Section 54, the word ' managenent’
does not occur, in the corresponding Section 96(1) of the
1961 Act, the word 'managenent’ has been inserted in-between
the words 'constitution” and 'business’.

It is significant to note that the phrase "any dispute
touching the constitution.... or business of the Society" is
a comon feature of both the aforesaid Sections. W
enphasi se this fact, because it is this comon feature,
rather than the points of difference between the two
Sections, that holds the key to a correct solution of the
pr obl em bef ore us.

1031

From a conspectus of the decisions cited at the Bar, we
may devise two broad tests to deternine the points in
controversy in the instant case. First,  whether the
expression "any dispute" spoken of in Section 54 of the Act
of 1925, and Section 96 of the Act of 1961, is one which is
capabl e of being resolved by the Registrar or his nom nee
under the rel evant Cooperative Societies Act?  Second,
whet her a dispute raised by a servant against his enployer,
the Cooperative Society, for setting aside his renoval from
service on the ground that it was an act of victimsation
and for reinstatement in service with back wages, is one
"touching the nanagenent or business of the Society" within
the contenpl ati on of the said provisions?

As regards the first test, it is to be noted that the
expression "any di spute" has not been defined in the Acts of
1925 and 1961. The term "di spute"” neans a controversy having
both positive and negative aspects. It postulates the
assertion of a claim by one party and its denial by the
other. The word "any" prefixed to "dispute" may at first
gl ance, appear to give the expression "any dispute" a very
wi de anplitude covering all classes of disputes, whatever be
their nature. But the context of these provisions, the
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object and schene of the Acts of 1925/1961 show that the
Legi sl atures never intended to give such a wide scope to
this expression. The related provisions and the schenme of
the Acts wunerringly indicate that the expression "any
di spute” has been used in a narrower sense limted to
contested claims of a civil nature, which could have been
decided by <civil or revenue courts, but for the provisions
with regard to conpulsory arbitration by the Registrar or
his nonminee, found in Section 54 of the Act of 1925/96 of
the Act of 1961. The first indication of this being the
right construction, 1is discernible in sub-section (2) of
Section 96 which states that when any question arises
whet her for the purposes of sub-section (1) a matter
referred to for decision is a dispute or not, the question
shall be considered by the Registrar, whose decision shal
be final. This nmeans, it is  incunbent on the Registrar to
decide as a prelimnary issue;, whether the dispute is of a
ki nd under sub-section (1) of Section 96 falling within his
jurisdiction. If this prelimnary issue is found in the
negative, he w1l have no further jurisdiction to deal with
the matter.

A further <clue to the interpretation of "any dispute"
used in Section 96(1) is available in Section 97(1) which
prescribes periods ~of limtation for disputes of the kind
specified in its clauses (a) and (b), referred to the
Regi strar under Section 96. Sub-section (2) of Section 97
which is in the nature of a residuary provision, states that
the period of limtation in the case of any dispute other
than those nentioned.in sub-section (1) which are required
to be referred to the
1032
Regi strar under Section 96, shall be regulated by the
provisions of the Indian Limtation Act, "as if the dispute

were a suit, and the Registrar as Cvil Court". The I|ast
cl ause of sub-section (2) which ‘has been underlined,
unm st akably shows that only  disputes of a civil nature
which could be the subject of ( civil suits triable by
ordinary civil courts, will fall within the scope of the

expression "any dispute" used in Section 96(1).

Anot her definite pointer to the above being the right
construction of "any dispute" is available in sub-section
(3) of Section 98 which provides:

"Not wi t hst andi ng anyt hi ng contained in Section 96,
the Registrar may, if he thinks fit, suspend
proceedings in regard to any dispute, if the question
at issue between a society and a claimant or between
different claimnts, is one involving conplicated
guestion of law or fact, until the question has been
tried by a regular suit instituted by one of the
parties or by the society. If any such suit'is not
instituted within two nonths fromthe Registrar’s order
suspendi ng proceedi ngs, the Registrar shall take action
as is provided in sub-section (1)."

It is noteworthy that this sub-section is substantially
inthe sane terns as the proviso to sub-section (1)  of
Section 54 of the Act of 1925, extracted earlier

The proviso to sub-section (1) of Section 54 of the Act
of 1925 corresponding to sub-section (3) of Section 98 of
the Act of 1961, wunm stakably shows that the conpul sory
arbitration by the Registrar, on a reference under Section
96, only a substitute for adjudication of disputes of a
civil nature nornmally tried by civil courts.

Further indication regarding the nature of disputes
which the Registrar nmay deternine, is furnished by Section
166(1) which provides:
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"166(1). Bar of jurisdiction of Courts : Save as
expressly provided in this Act, no Civil or Revenue
Court shall have any jurisdiction in respect of-

(a) ...

(b) any dispute required to be referred to the

Regi strar, or his nom nee, or board of
nom nees, for decision."

It will be seen that Section 166, in ternms, bars the
jurisdiction only of Cvil or Revenue Court, and not of the
Labour Court or any
1033
I ndustrial Tribunal constituted under the B.I.R Act or
Industrial Disputes Act to adjudicate industrial disputes.
It is clear that the Legislature never intended to oust the
jurisdiction of the Labour Court or the Industrial Tribuna
to determine clainms and industrial disputes which cannot be
adj udi cated by the ordinary C vil Courts.

Now, ‘|l et us 'turn-to the nature of the dispute raised by
the second respondent. Is it a dispute relating to a right
whi ch he " could establish by filing .a suit ina Cvil Court?
-assunming for ~the nmonment that™ nothing in the relevant
Cooperative Societies Act is~ a bar to such a suit. The
answer nust be in the negative. The respondent is not
claimng a civil ~right arising from the contract of
enpl oyment with the appellant-Bank. Wat he is claimng is
not enforcenent off any term of the contract of his
enpl oyment on the part of his enployer. He is alleging that
his services have been terminated unfairly and vindictively
because of his legitimate trade-union activities, as an act
of victimsation. The relief clained by him is of
reinstatement in service with back wages. The rights and
reliefs which he is claining could not be “determ ned and
granted by a Gvil Court in a suit. As Luding Teller puts
it, "a Court of Law proceeds on-the footing that no power
exists in the Courts to make contracts for people and the
parties nmust rmake their own contracts. The Courts reach
their Iimt of power when they enforce contracts which the
parties had made. " (Quoted with approval i'n Rohtas
Industries Ltd. v. Brijnandan Pandey. (1) The rights clainmed
by the second respondent are those which are conferred on
wor kmen and enpl oyees under the Bonbay Industrial Relations
Act, to ensure social justice. Such rights which do not stem
fromthe contract of enployment can be enforced onlyin the
Labour Court constituted under the B.I.R Act. The Labour
Court is conpetent to grant the relief of reinstatenent
cl ai med by the respondent, while in view of Section 21(b) of
the Specific Relief Act, then in force, the Cvil Court was
not competent to grant that relief.

The dispute was raised by the second respondent by
witing an approach letter to his enployer, the appellant,
as required by the Bonmbay Industrial Relations® Act. In
substance, it was an industrial dispute. It was not
restricted to a claim under the contract or agreement of
enpl oyment. The Civil Court cannot grant the reliefs clainmed
by the second respondent. As rightly submtted by M. Rama
Reddy, if a Court 1is incapable of granting the relief
clainmed, normally, the proper construction would be that it
is inconpetent to deal with the matter.

1034

The matter can be |ooked at from another angle, also.
The law of industrial disputes or industrial relations is a
special law dealing with rights and obligations specially
created by it. As against this, the provision in Section 54
of the Act of 1925/Section 96 of the Act of 1961 is a
general provision. In accordance wth the maximgeneralia




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 12

speci al i bus non derogant, therefore, nothing in these
general provisions can derogate fromB.I.R Act and the
Cooperative Society Act nmust yield to the special provisions
in the Bonbay Industrial Relations Act, whenever a dispute
clearly conmes within the | anguage of the latter Act.

In the light of the above discussion, the conclusion is
i nescapabl e that the expression "any dispute"” referred to in
Section 54 of the 1925 Act/Section 96 of the 1961 Act, does
not cover a dispute of the kind raised by respondent 2
agai nst the appel | ant - Bank.

Coming now to the second test, it may be observed that
toa part of it, the pronouncement of this Court in
Cooperative Central Bank Ltd. v. Additional Industria
Tri bunal, Hyderabad (ibid), furnishes a conplete answer,
wherein the interpretation of this very phrase "touching the
busi ness of the Society" ~occurring in Section 61 of Andhra
Pradesh Cooperative Societies. Act, 1964, which largely
corresponds to Section 96 of the Gujarat Act, 1961, canme up
for interpretation.  The subject-matter of the dispute was
divided into three issues. The first issue conprised a
nunber of - service conditions including inter alia salary,
scal es and adjustnment —or dearness allowance, conveyance
charges, provident fund and gratuity, etc.

It was contended on behalf of the Bank that the effect
of Section 61 and other provisions of Andhra Pradesh
Cooperative Societies Act was to exclude the jurisdiction of
the Industrial Tribunal to deal with such disputes under the
Industrial Disputes Act. After noticing a nunber of
decisions and after referring to the previous decision of
this Court in Deccan Cooperative Bank, the Court negatived
the contention with these observations:

"The dispute related to alteration of a nunber of
condi tions of service of the workmen which relief could
only be granted by an Industrial Tribunal dealing with
an industrial dispute. The Registrar, it is clear from
the provisions of the Act, could not possibly have
granted the reliefs clainmed under this issue because of

the limtations placed on his powers in’ the Act
itself.... The word "business" is equated with the
actual trading or conmercial or other
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simlar business activity of the society, and since it
has been held that it would be difficult to subscribe
to the proposition that whatever the society does or is
necessarily required to do for the purpose of carrying
out its objects, such as |aying down the conditions of
service of its enployee, <can be said to be a part of
its business, it would appear that a dispute relating
to conditions of service of the workmen enployed by the
soci ety cannot be held to be a dispute touching the
busi ness of the society...Thus it is clear - that in
respect of the dispute regarding the alteration of
various conditions of service, the Registrar or other
person dealing wth it under Section 62 of the Act is
not conpetent to grant the relief claimed by the
workmen at all. On the principle laid domm by this
Court in the case of the Deccan Merchants Cooperative
Bank Ltd., Civil Appeal No. 358 of 1967 dated 29- 8-68,
AR 1969 SC 1320 (supra) therefore, it nust be held
that this dispute is not a dispute covered by the
provi sions of Section 61 of the Act. Such a dispute is
not contenplated to be dealt with under Section 62 of
the Act and nust therefore, be held to be outside the
scope of Section 61."

The observations quoted above, negate contention (ii)
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advanced by M. Dhol aki a.

It however, remains to be considered whether the
di spute raised by the second respondent in the present case,
comes within the purview of the expression "touching the
management of the Society" used in Section 96(c) of the Act
of 1961.

In this connection, it nmay be noticed that just as in
Section 96(1), in Section 61 of the Andhra Pradesh
Corporation Societies’ Act, 1964, also, which canme up for
consi deration in Cooperative Central Banks' case before this
Court, the term nmanagenent does occur in the collocation of
words "constitution, management  or busi ness". But no
specific argument seens to have been then raised that a
di spute between the Society and its fornmer servants relating
to the conditions of service, comes wthin the purview of
the expression ’'touching the managenent of the Society’.
Perhaps, it was taken for granted that if the dispute was
not conprehended by the expression "business of the
Society", it ~would not be covered by the words "managenent
of the Society", either. Although there is little discussion
in the judgnent about the anbit and inport of the expression

"“managenent", yet i n~ conclusion, it was clearly and
enphatically held
1036

that the dispute in that case was "outside the scope of
Section 61."

W wll now, focus attention on the expression
"managenent of the Society" used in Section 96(1) of the Act
of 1961. Grammatically, one neaning of the term’ managenent’
is: "the Board of Directors’ or *the apex body’ or Executive
Conmittee at the hel m which guides, regulates, supervises,
directs and controls the affairs of the Society . In this
sense, it may not include the individuals who under the
over-all control of that governing body or Committee, run
the day-to-day business of ‘the Society. (see Wrds and
phrases, by West Publishing Co. Pernmanent Edition, Vol. 26,
page 357, «citing, Warner & Swasey Co. v. Rusterholz D. C.
M nn. (1). Another neaning of the term '’ managenent’, nmay be:
"the act or acts of managing or governing by direction

gui dance, superintendence, regul ation and control the
affairs of a Society.’
A still wder nmeaning of the termwhich will enconpass

the entire staff of servants and worknen of the Society, has
been canvassed for by M. Dholakia. The use of the term
"managenent’ in such a w de sense in Section 96(1) appears
to us, to be very doubtful.

Be that as it may, what has been directly bidden "out-
of - bounds” for the Registrar by the very schenme and obj ect
of the Act, cannot be indirectly inducted by w dening the

connotation of "managenent’. A construction free from
contexual constraints, having the effect of snuggling into
the circunmscribed Ilimts of the expression "any dispute", a

di spute which fromits very nature is incapable of being
resol ved by the Registrar, has to be eschewed. Thus
considered, a dispute raised against the Society by “its
di scharged servant <claiming reliefs, such as reinstatenent
in service wth back wages, which are not enforceable in a
Cvil Court, is outside the scope of the expression
"touching the management of the Society" wused in Section
96(1) of the Act of 1961, and the Registrar has no
jurisdiction to deal with and determne it. Such a dispute
squarely falls wthin the jurisdiction of the Labour Court
under the B.1.R Act.

Learned counsel for the appellant tried to argue as a
last resort that the relief sought by the second respondent
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could be granted by the Registrar by relaxing or noulding
the Staff Regul ati ons and Bye-laws which |ay down conditions
of service governing the enployees of the Society. It is
poi nted out that under the Act of 1961, the Registrar has
the power to amend or modify such Regul ati ons and Bye-| aws.
1037

We find no nmerit in this contention, also.

A simlar argument was advanced before this Court in
Cooperative Central Bank’s Case, ibid, and was repelled
inter alia, wth the reasoning that the bye-laws of the
Bank, containing the conditions of service were in the
nature of a contract between the Bank and its enpl oyees and
a change of such bye-laws, enbodying the conditions of
enpl oyment, "could not possibly be directed by the Registrar
where, under s. 62 (4) of the (ANDHRA) Act, he is
specifically required to decide the dispute referred to him
in accordance with the provisions of the bye-laws". It was
further observed that a dispute referred to the Registrar
can even 'be transferred for disposal to a person who may
have been invested with powers in. that behalf, or nmay be
referred for disposal to “an arbitrator. But neither the
Regi strar nor his nonminee wll be conpetent to grant the
relief requiring a change in the service conditions of the
enpl oyees, under section 62 of the Andhra Act. Such a relief
could be granted only by the Industrial Tribunal which under
the Industrial Disputes Act, has the jurisdiction even to
vary contracts of service between an enpl oyer and enpl oyees.
This reasoning is applicable nutatis mutandis to the instant
case.

For all the foregoi ng reasons, the appeal fails and is
di smssed with costs. In token of our gratitude for the
val uabl e assistance rendered to us by Shri-Rana  Reddy as
ami cus curiae, we direct that an honorarium of Rs. 1500/- be
paid to him which shall be taxed as costs awarded agai nst
the appel | ant.

V. D. K. Appeal dism ssed.
1038




