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I ncome Tax Act, 1922, Sec. 15C and Sec. 84 of I|ncone
Tax Act, 1961, interpretation of.

HEADNOTE:

The appel | ant assessee, a public linmted conpany
carrying on business in manufacture and sal e of yarn, set up
a new industrial wundertaking during the financial vyear
endi ng 31st March, 1959 being theaccounting year relevant
to the assessment year 1959-60. The entire ampunt of
depreci ation and devel opnent rebate in respect of this new
unit for the assessnent years 1959-60 and 1960-61 were set
of f against the total profit of the assessee arising out of
all units old and new, and therefore nothing remined
unabsorbed to be carried forward to the next assessnent year
1961-62. In the assessnent year 1961-62 the assessee earned
a net business income of Rs. 12,69,403/- which included a
sumof Rs. 1,36,822/- representing the incone fromthe new
unit. The assessee in its assessnent to tax for this
assessment year clai ned exenption of the income fromthe new
unit to the extent of 6% of the average capital enmployed in
it under section 15C of the Incone Tax Act 1922. Taking the
view that the benefit of Sec. 15(c) sub-section (1) could be
clainmed by the assessee only if there was any profit derived
fromthe newunit and since the profit was, by reason of
sub-section (3) of Sec. 15Crequired to be computed in
accordance with the trading result of the new unit without
reference to any other activity carried on by the assessee
and if that was done, the result would clearly show that
there was a loss in the working of the new unit in the
assessment year 1961-62, the Incone Tax Oficer held that
the benefit of exenption under Sec. 15C, sub-section (1) was
not available to the assessee and thus the claimof the
assessee for exenption was rejected. In appeal, the
Appel | ate Assistant Commi ssioner set aside the order of the
Income Tax O ficer but on further appeal by the Revenue to
the Tribunal the order of the Income Tax Oficer was
restored. The sanme view was taken by the Tribunal in regard
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to the assessnment in the year 1962-63. The Hi gh Court, on a
reference, agreed with the view taken by the Tribunal. Hence
the appeals by special Ieave in respect of the assessnent
years 1961-62 and 1962- 63.

Al'l owi ng the appeals, the Court,
N

HELD: (1) The law of incone tax in a nodern society is
i ntended to achieve various social and econom c objectives
and is wused as an instrunment for accelerating economc
grom h and devel opment. Sec. 15Cis a provision introduced
in the Indian Income Tax Act, 1922 with a view to carrying
out this objective and it is calculated to encourage setting
up of new industrial undertakings. [1147 A-B]

Sub-section (1) of Sec. 15C exenmpts fromtax so nuch of
the profits or gains derived from a new industria
undertaking as do not exceed 6% per annum of the capita
enpl oyed in the undertaking and; therefore, there nust
1139
be profits or gains derived from the new industria
undertaki'ngin the assessnent year in question before any
claimfor  _exenption can be sustained under Sec. 15C, sub-
sec. (1). |If there are no profits or gains derived fromthe
new i ndustrial wundertaking in any particular assessnent
year, there can be no question of any exenption, because it
is only where there are such profits or gains that to the
extent of 6% per annum of the capital enployed, they becone
eligible for exemption [1147 B, C D

(2) Though the profits of ~each distinct business
carried on by an assessee have to be computed separately, in
accordance with the provisions of Sec. 10, the tax is
chargeabl e under that section not separately on the profits
of each business, but on the aggregate of the profits of al
the business carried on by the assessee. Therefore, where
the assessee carries on several heis entitled under section
10 to set off loss in one business against profits of
another. If there is any loss in- a business carried on by
the assessee by reason of the profits of such business not
being sufficient to absorb the depreciation allowance, such
| oss can be set off against the profits of another business
carried on by the assessee. If, however there are no profits
char geabl e under the head ' Busi ness or profession’ or if the
profits chargeabl e under that head are insufficient to cover
the depreciation allowance, the ampunt of the allowance to
the extent to which it is not absolved can be set ~off
agai nst profits chargeable under any other head for the
assessment year. This is the plain and undoubted effect of
Section 24 sub-section (1). [1148 A-F]

Angl o- French Textile Co. Ltd. v. Comm ssioner of |ncone
Tax, 23 |ITR 82 at 86; Comm ssioner of Incone Tax v. | ndo-
Mercantile Bank Ltd., 36 ITR 1 at 6; at 6; Comm ssioner of
I ncome Tax v. Muthuraman Chettiar 44 ITR 710 at 713 referred
to.

(3) It is clear on a plain reading of the |anguage of
proviso (b) to clause (vi) of Section 10 of the Act, that it
cones into operation only where full effect cannot be given
to the depreciation allowance for the assessnent year in
guestion owing to there being no profits or gains chargeable
for that year or profits or gains chargeable being | ess than
the depreciation allowance. [1149 B-(]

(4) The words 'no profits or gains chargeable for that
year’ are not confined to profits and gains derived fromthe
busi ness whose incone is being computed under section 10,
but they refer to the totality of the profits or gains
conput ed under the various heads and chargeable to tax. It
is, therefore, clear that ef fect rnust be given to
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depreci ation all owance first against the profits or gains of
the particul ar busi ness whose i ncone is being conputed under
section 10 and if the profits of that business are not
sufficient to absorb the depreci ation allowance, the
al  owance to the extent to which it is not absorbed woul d be
set off against the profits of any other business and if a
part of the depreciation allowance still remai ns unabsorbed,
it wuld be liable to be set off against the profits or
gai ns chargeable wunder any other head and it its only if
some part of the depreciation allowance still remains
unabsorbed that it can be carried forward to the next
assessment year. (Obviously, therefore, there would be no
scope for the applicability of proviso (b) to clause (vi) if
the total income of the assessee chargeable to tax is
sufficient to absorb the depreciation allowance, for then
there woul d not be any unabsorbed depreciation allowance to
be carried forward to the followi ng assessment year. But
where any part of

1140

the depreciation allowance remai ns . unabsorbed after being
set off —against the total inconme chargeable to tax, it can
be carried forward under proviso (b) to clause (vi) to the
foll owi ng year and set off agai nst that year’s income and so
on for succeeding years.. The nethod adopted by the statute
for achieving this result is that the carried forward
depreci ation all owance is deened to be part of and stands on
exactly the sane footing as, the current depreciation for
the assessment year ‘and is this allowable as a deduction
under clause (vi). Therefore, when the profits or gains of a
busi ness for a particular assessment year are to be conputed
under Sec. 10, the current depreciation allowance for the
assessment year in question is deductible under clause (vi)
but the depreciation allowance of the precedi ng years woul d
be liable to be taken into account only if, and to the
extent to which, it is not absorbed by the total incone of
the assessee conputed under different heads and chargeabl e
to tax for those assessnment years. [1149 D-H, 1150 A-B]

Conmi ssioner of Inconme Tax v. Jaipuria China dd ay
M nes, 59 | TR 555 fol | owed.

(5) Though the anpbunt of the devel opment rebate is,
under the mmin provisions in sub-clause (ii) of clause (vi-
b), allowable in the first instance against the profits or
gai ns of the particul ar business whose profits or gains are
bei ng conputed, clause (i) of Explanation (1) nakes it clear
that if any part of the devel opnent- rebate remains
unabsorbed, it is to be set off against the other inconme of
the assessee wunder any of the chargeable heads and it is
only if some part of the developnent rebate still remains
outstanding that it can be carried forward to the follow ng
assessment year and set off against the total inconme of the
assessee for that year. The ampunt of the devel opnent rebate
isto be set off against the total income of the assessee
and not nmerely against the profits or gains of the
particul ar business in respect of which the devel opnent
rebate is granted and so also the devel opment rebate which
remai ns unabsorbed and is carried forward to the next
assessnent year is by reason of clause (ii) of Explanation 1
to be set off not merely against the profits or gains of the
particul ar business but against the total incone of the
assessee for that year. Therefore it is only where the
amount of devel opnment rebate has not been fully set off
against the total income of the assessee in the past
assessment years and a part of it still remains unabsorbed
and is carried forward to the assessnent year in question
that it can be allowed against the profits or gains of the
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busi ness for the particular assessnent year and if there is
still is some balance outstanding, then against the other
i ncome of the assessee for that assessnent year. But if the
amount of the developnent rebate is wholly set off agai nst
the total income of the assessee in the past assessnent
years and there is no unabsorbed devel opment rebate to be
carried forward to the assessnent year in question, there
woul d be nothing in respect of the past devel opment rebate
to be set off against the profits or gains of the business
under clause (ii) of Explanation 1. [1151 D-H, 1152 A-B]

(6) As sub-section (3) of Sec. 15C provides that the
profits or gains of a new industrial undertaking shall be
conputed under Sec. 10, and therefore, according to cl ause
(vi) read with proviso (b), no part of depreciation
al l owance and according to clause (vi-b) Explanation 1, no
part of the developnent rebate in respect of the new
i ndustrial undertaking for the past assessment years can be
allowed as a deduction in conputing the profits and gains,
unl ess
1141
it has renmnined unabsorbed by reason of inadequacy of the
total income chargeable to tax in the post assessment years,
and is carried forward to the assessnent year in question.
Total income neans not ~only profits or gains derived from
the new industrial undertaking but the totality of profits
or gains computed under various heads.[1152 F-Q

(7) There is nothing in sub-section (3) of Sec. 15C or
in any other provision of the Act which requires that in
conputing the profits or gains of a new industria
undert aki ng under section 10, -depreciation allowance or

devel opnent rebate in__respect of the new .industria
undertaking for the past assessnent years should be taken
into account. even if it has been set off ful l y agai nst

the profits or gains of any other business carried on by the
aesessee or against income under-any other head and there is
no unabsorbed depreciation allowance or devel opnent rebate
to be carried forward. [1152 G H, (1153 A

(8) Effect cannot be given to depreciation allowance
and devel opnent rebate twice over, once in the past
assessment years and again in the assessnent vyear in
guestion. To give effect to depreciation allowance or

devel opnent rebate for the past assessnent years even
though it has been set off and absorbed conpl et el y agai nst
the total inconme of the assessee for those assessnent years

woul d be to all ow a deduction not warranted by any provision
of the Act and indeed it would be going contrary to the
express provision of proviso (b) to clause (vi) and
Expl anation 1 to clause (vi-b). Sub-section (3) of Sec. 15C
clearly does not have any such effect. Wat it does is no
nore than provide as to how "the profits or gains derived
fromnew industrial undertaking" referred to in sub-section
(i) of Section 15C shall be conputed. [1153 A-D

(9) Sub-section (3) of Sec. 15C does not enact any
| egal fiction providing that the profits or gains of the
now i ndustrial wundertaking shall be conputed as if the new
i ndustrial undertaking were the only business of the
assessee from the date of its establishnment or the past
years depreciation or devel opment rebate had not been set
of f against other incone of the assessee The new industria
undertaking is not retrospectively quarantined or isolated
fromthe other income producing activities of the assesee
for determining its profits or gains for the purpose of
applicability of sub-section (1) of section 15C. Wat sub-
section (3) of section 15C does is neanly to |ay down the
same rule of conputations for the profits or gains of a new
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i ndustrial undertaking as in respect of any other business
and, t her ef or e, neit her depreci ati on al | owance nor
devel opnent rebate in respect of the new industria
undert aki ng for the past assessnent year can be allowed as a
deduction in conputing the profits or gains for the
assessment year in question, except where and to the extent
to which, it has not been set off against the total incone
of the assessee for those assessnent years and has renai ned
unabsorbed. This is the plain and undoubted effect of the
| anguage used in sub-section (3) of section 15C. |ndeed the
| anguage is so clear and unanbiguous that it is inpossible
to place any other construction upon it. [1153 E-H 1154
A

(10) Apart fromthe |anguage of the section, if the
construction contended ~for on behalf of the Revenue and
upheld by the High Court. as well as the Tribunal were
accepted, it would |lead to the highly anonmal ous result that
though, for the purpose of conputing the total incone
chargeable to t ax. the depreci ati on al | owance and
devel opnent - rebate whi ch have been set off agai nst
1142
the other income of the assessee for the past assessnent
years would not be Iliable'to be taking into account, they
woul d have to be deducted in conputing the profits or gains
of the business/ for the purpose of “applicability of
subsection (1) of Section 15C Thus, there would be two
di fferent nodes of determining the profits or gains of the
busi ness, one for conputing the total incone chargeable to
tax and the other for applying the provisions of subsection
(1) of Section 15C. Such a consequence coul d never have been
i ntended by the legislature [1154 A-(C

JUDGVENT:

ClVIL APPELLATE JURISDICTION :© Civil Appeal Nos. 1989
and 2418/ 77.

Fromthe Judgnents and orders dated 3-1-1970 and 18-1-
1973 of the Madras Hi gh Court in Tax Case Nos. 112 of 1966
and 84 of 1971 respectively.

T. A. Ramachandra for the Appellant in C-A 1989 and
I nter-vener-Sepapati Witely.

P. A Francis and Mss A. Subhashini for the Respondent
in C A 1969/72

Devi Pal, S. Swarup and J. B. Dadachanji for the
Intervener (The Indian Alum nium Co. in C A 1989/72.

J. Ramamurthi and Mss R Vaigai for the Appellant in
C. A 2418/ 77.

B. B. Ahuja and M ss A Subhashini for the Respondent
in CA 2418/77.

R N Bajoria, P. V. Kapur, U K Khaitan,  Praveen
Kumar and R K. Chaudhary for the Intervener (Ms Oient
Paper MIls Ltd.)

The Judgrment of the Court was delivered by

BHAGMATI J., These two appeals by special |eave raise a
short but interesting question of Law relating to the
interpretation of sections 15C of the Indian Income Tax Act,
1922 and section 84 of the Income Tax Act, 1961. These two
sections are in material respects in identical terms and the
interpretation we place on section 15C is bound to apply
equally to section 84. W will, therefore, first deal with
Cvil Appeal 1989 of 1972 which involves the interpretation
of section 15C and then turn to Cvil Appeal 2418 of 1977
whi ch deals with section 84.

The assessee in Civil Appeal 1989 of 1972 is a public
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limted conpany carrying on business in manufacture and sal e
of yarn. During the financial year ending 31st March, 1959,
being the accounting year relevant to the assessnent year
1959-60, the assessee set up a new industrial undertaking
which admttedly satisfied the requirement of section 15C(2)
of the Indian Income Tax Act, 1922. The profit,

1143

depreci ation and devel opnent rebate in respect of this new
unit for the assessnent years 1959-60 and 1960-61 were as
fol | ows:

Year Profit Depr eci ati on and
Devel oprment Rebat e

1959- 60 Rs. 33, 118/- Rs. 1,44, 361/-
Rs. 5,07, 336/-(Devel opnent
rebat e)

1960- 61 Rs. 3,64, 672/- Rs. 3,19, 591/-
Rs. 1,17, 205/-(Devel opnent
rebat e)

Rs. 3, 97, 790/- Rs. 10, 88,493/-

In the assessment year 1959-60 the  total profit of the
assessee in respect of “its old and new units cane to Rs.
2,42,432/-, including Rs. 33,118/- in respect of the new
unit and the total = depreciation amounted to Rs. 2,66, 651
including Rs. 1,44,361 in respect of the new unit and after
setting off the amount of depreciation against the tota

profit, a sum of Rs. 24, 183/ - r enai ned as unabsor bed
depreci ati on which was carried forward to the next year. The
entire devel opment rebate which included Rs. 5,07,336/- in
respect of the new wunit, also remained unabsorbed owing to
the smallness of the profit-and that too had to be carried
forward. The total profit of the assessee inrespect of its
old and new units for the assessnent year 1960-61 was Rs.
14, 13,604/ - inclusive of Rs 3,64,672/- in respect of the new
unit and this was | arge enough to absorb the carried forward
depreci ation and devel opnent rebate as also the  current
year’'s depreciation and devel opnent rebate in respect of
both the units. In fact, after setting off  of such
depreci ati on and devel oprment rebate, a sum of Rs.” 3,25, 176/-
remai ned as the taxable income of the assessee and it was
assessed to tax in its hands. The result was that no part of
the depreciation or developnent rebate for the assessnent
years 1959-60 and 1960-61 renai ned unabsorbed to be carried
forward to the next assessnent year 1961-62.

The position in the assessnment year ~1961-62 was that
the assessee earned a net business income of Rs. 12,69, 403/ -
whi ch included sum of Rs. 1, 36,822/- representing the incone
fromthe new unit. The assessee in its assessnent to tax for
this assessnent year clained exenption of the incone from
the new unit to the extent of 6% of the average capita
enployed in it under section 15C. This section insofar as
material read as foll ows:

(1) Save as otherw se hereinafter provided, the
tax shall not be payable by an assessee on so
much of the profits or gains derived fromany
i ndustrial undertaking (or hotel) to which
this section applies as do not exceed six per
cent per annumon the capita

1144
enpl oyed in the wundertaking (or hotel),
conputed in accordance with such rules as may
be made in this behalf by the Central Board
of Revenue.

(2) x X X X X X

(3) The profits or gains of an industria
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undertaking (or a hotel) to which this
section applies shal | be conput ed in
accordance with the provisions of section 10.
(4) The tax shall not be payabl e by a sharehol der
in respect of so much of any dividend paid or
deenmed to be paid to him by an industria
undertaking (or a hotel) as is attributable
to that part of the profits or gains on which
the tax is not payable under this section
( EXPLANATI ON- The anount of di vi dend in
respect of which the tax is not payabl e under

this sub section shall be computed in
accordance with such rules as nay be made in
this behalf by the Central Board of
Revenue.)

(5) x X X X X X

(6) The provisions «of this section (shall, in

relation to an industrial undertaking, apply)
to the assessnent for the financial year next
following the previous year in which the
assessee begins to manufacture or produce
articles and for the four assessments
i medi at el y succeedi ng).
The I ncome-Tax O ficer took the view that the benefit of
section 15C, sub-section (1) could be clained by the
assessee only if there was any profit derived fromthe new
unit and since this profit was, by reason of sub-section (3)
of section 15C required to be conputed in accordance with
the provisions of section 10, it was necessary to work out
the trading result of the newunit without reference to any
other activity carried on by the assessee and if that was
done, the result would clearly show there was a loss in the
wor king of the new unit in the assessment year 1961-62. The
conput ati on nade by the I ncone Tax O ficer was as under. The
total depreciation and developnment rebate in respect of the
new unit for the assessment years 1959-60 and 1960-61 was
Rs. 10,88,493/-, while the profit for these two assessnent
years cane to only Rs. 3,97,790/- so that, taking, into
account only the trading result of the new unit as that was
the only source or income of the -assessee during the
assessment years 1959-60 and 1960-61, a sum of Rs.
6, 90, 703/ - representing
1145
the excess of depreciation and developnent rebate over
profit remai ned unabsorbed to be carried forward to the next
assessment year 1961- 62. | f this carried forward
depreciation and devel opnent rebate amounting to Rs.
6,90, 703/ - were all owed against the profit of Rs. 1,36, 822/-
derived from the new wunit in the assessnment year 1961-62,
there would be a resultant |oss and hence the benefit of the
exenption under section 15C, sub-section (1) was held not
avail able to the assessee and the claimof the assessee for
exenption was rejected.

The assessee carried the matter in appeal and before
the Appell ate Assistant Comm ssioner, the assesses succeeded
in making good its claimfor exenption under section 15C,
sub-section (1). The Appellate Assi stant Commi ssi oner
pointed out in a brief but precise order: "The |oss of Rs.
6,90, 703/- being depreciation in excess of the income made
by the new mll was set off against the incone of the old
mll in both the years and the net result for the assessnent
year 1960-61 was a positive figure which was assessed to
tax. There is no question of once again carrying forward the
depreciation of the newnill to the assessnent year 1961-62
and allowing it against the income of the newnill. It is
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only when thereis aloss of the wearlier year due to
depreciation attributable to the new industrial undertaking
which could not be set off against the profits of the

earlier years, it has to be carried forward and set off
agai nst the incone of the current vyear in working out the
income liable to tax wunder section 10". The Appellate

Assi stant Conmm ssioner accordingly allowed the claim for
exenption and directed the Inconme Tax Oficer to nodify the
assessment in conformty with his decision

The Revenue being aggrieved by the decision of the
Appel | ate Assistant Commi ssioner preferred an appeal before
the I ncone Tax Appellate Tribunal. The appeal was successfu
and the Tribunal set aside the order of the Appellate
Assi stant Comm ssioner and restored that of the Income Tax
Oficer. The Tribunal took the view that the trading result
of the new unit mnust be considered as if it stood by itself,
ignhoring every other _incone producing activity of the
assesse and if that was done, it was clear that there was an
unabsorbed depreciation and devel opnent rebate of Rs.
6,90, 703/- in respect of the new unit which was required to
be carried forward and treated as part of the allowance for
the assessment year 1961-62 -and that would wholly wi pe out
the profit of Rs. 1,36,822/- leaving a resultant loss in the
new unit for the assessment years 1961-62. The Tribunal in
this view held that the benefit of the exenption under
section 15C, sub-section (1) was not  available and the
Income Tax officer was justified inTrefusing to grant such
exenption.

1146

This led to the filing of an application for reference
by the assessee and on the application, the Tribunal stated
a case and referred the following question of |aw for the
opi ni on of the H gh Court.

"Whether on the facts and in the circunstances of
the case the assessee conpany was entitled to the
relief under section 15C(2)".

The High Court agreed with the (view taken by the Tribuna
and proceeding on the assunption that for the purpose of
determining the applicability of section 15C, sub-section
(1), the newunit was required to be treated in isolation
as if no other income producing activity was carried on by
the assessee, the Hgh Court observed that there was
unabsorbed depreciation and devel opnent rebate of Rs:
6,90,703/- in respect of the new unit which was required to
be carried forward and set off against the profit of Rs.
1, 36,822/- derived fromthe new unit in the assessnent year
1961-62 and since that left the newunit in a resultant
position of |oss, the assessee was not entitled to claimthe
benefit of the exenption under section 15C, sub-section (1).
The Hi gh Court accordingly answered the question referred by
the Tribunal in favour of the Revenue and against the
assessee. The assessee thereupon preferred the present G vi
Appeal No. 1989 of 1972 after obtaining certificate of
fitness fromthe H gh Court.

The sane question also arose in the assessnent of the
assessee to tax for the assessnent year 1962-63, but in this
assessment year the law in force was the Income Tax Act,
1961 which had cone into force with effect from 1st April
1962. The corresponding provision in section 84 of the new
Act was however, in material respects in the sane terns as
section 15C of the old Act. The claimfor exenption made by
the assessee under section 84 for the assessnent year 1962-
63 met with the same fluctuating vicissitudes of fortune as
the claim for the wearlier assessment year and ultinmately,
the Tribunal havi ng deci ded against the assessee, a
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reference of the question whether on the facts and the
circunstances of the case the assessee was entitled to
exenption under section 84 was made to the High Court. The
H gh Court in view of its decision for the earlier
assessnment year, decided against the assessee and hence, the
present Civil Appeal No. 2418 of 1977 was brought by the
assessee after obtaining certificate of fitness from the
Hi gh Court. Since both sections 15C and 84 are, for al
material purposes, in identical ternms, we will discuss the
interpretation and applicability of section 15C in Cvi
Appeal No. 1989 of 1972 and the view we take in that appea
with equally govern the decision of Cvil Appeal No. 2418 of
1977.
1147

The law of inconme tax .in a nodern society is intended
to achieve various social and econonmic objectives. It is
often used as an instrunment for-accel erating economc growh
and devel opnent. Section 15C is a provision introduced in
the Indian |ncone Tax Act, 1922 with a view to carrying out
this objective and it is calculated to encourage setting up
of new industrial undertakings in the country. Sub-section
(1) of this section exempts fromtax so nuch of the profits
or gains derived froma new industrial undertaking as do not
exceed 6% per annum of the capital enployed in the
undertaki ng. There are rules made under the Act for
conputing the capital enpl oyed in  a new industrial
undert aki ng but we are not concerned with these rules in the
present appeals. What is material is only the provision for
exenption and according to this provision, the profits and
gains of a new industrial undertaking are exenpt fromtax to
the extent of 6% per annum of the capital enployed, and
obvi ously, therefore there nust be profits or gains derived
fromthe new industrial undertaking in the assessnent year
in question before any claimfor exenption can be sustai ned
under section 15C, sub-section (1). If there are no profit
or gains derived fromthe new industrial undertaking in any
particul ar assessment year, there can be no question of any
exenption, because it is only where there are such profits
or gains that to the extent of 6% per annum of the capita
enpl oyed, they become eligible for exenption. The first
guestion which rnust, therefore, arise for consideration. in
every case where a claimfor exenption is made under section
15C, sub-section(l) is whether there are any profits or
gains derived fromthe new industrial undertaking in the
assessment year in question, and if so, what is the quantum
of such profits or gains. Now, sub-section (3) of section
15C says that the profits or gains of a new industria
undertaki ng shall be computed in accordance wth the
provi sions of section 10 and since under the incone tax |aw,
every assessnent year is a self-contained period, profits
and gains of the new undertaking nust be conputed for the
particul ar assessment year in respect of which the claimfor
exenption is made, by applying the provisions of section 10.
Sub-section (2) of that section provides for various
al l owances to be made in conputing profits and gains of a
busi ness and anobngst such allowances are one in respect of
depreci ation and the other in respect of devel opnent rebate.
Clause (vi) of sub-section (2) deals wth allowance for
depreciation and it says that in conputing the profits or
gai ns of a business allowance shall be nade, in respect of
depreciation of building, nachinery, plant or furniture
bel onging to the assessee and used for the purpose of the
busi ness, a sum equivalent to "such percentage on the
witten down value thereof as may in any case or class of
cases be prescribed". Depreciation cal-
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culated in accordance with the provisions of clause (vi) is
thus allowable in conputing the profits and gains of a
busi ness chargeable to tax and if the profits and gains of
the business are insufficient to absorb such depreciation
al  owance, the anount of the allowance to the extent it is
unabsorbed, nmust, like any other business 1|o0ss by set off
agai nst the profits of any other business. It is settled | aw
that though the profits of each distinct business carried on
by an assessee have to be computed separately in accordance
with the provisions of section 10, the tax is chargeable
under that section not separately on the profits of each
busi ness, but on the aggregate of the profits of all the
busi nesses carried on by the assessee. Vide Anglo-French
Textile Co. Ltd. v. Conm ssioner of Income-tax Commi ssioner
of I ncone tax v. Indo-Mercantile Bank Ltd. and Conmi ssi oner
of I ncone-tax v. Miuthuraman Chettiar. It follows, therefore,
that where the assessee carries on several businesses, he is
entitled under section 10 to set. off |oss in one business
agai nst profits in another. ~If there is any loss in a
busi ness carried on by the asessee by reason of the profit
of another business carried by the assessee. If, however,
there are no profits chargeabl e under the head ' Busi ness or
profession’ or if the profits chargeabl e under that head are
insufficient to cover the depreciation allowance, the anount
of the allowance to/ the extent to which it is not absorbed
can be set off against profits chargeabl e under any ot her
head for that assessnment year. This is the plain and
undoubt ed effect of section 24, sub-section (1) as expl ained
i n Conm ssioner of Income-tax  v. |Indo-Mercantile Bank Ltd.
(supra). But what would happen if still sonme part of the
depreci ation all owance remmins unabsorbed. The answer s
provided by proviso (b) to clause (vi) of section 10 which
reads as foll ows:

"Provi ded that -

(a) X X

(b) Wiere, (in the assessnent of the assessee or
if the assessee is aregistered firm in the
assessment of its partners,) full  effect
cannot be given to any such allowance in any
year (not being a year which ended prior to
the 1st day of April, 1939), owing to there
being no profits or gains chargeabl e for that
year or owing to the profits or —gains
chargeabl e being | ess than
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the allowance, (t hen, subj ect to the
provisions of clause (b) of the proviso to
sub-section (2) of section 24), the all owance
or part of the allowance, to which effect has
not been given as the case may be, shall be
added to the anbunt of the allowance for
depreciation for the following year —and
deened to be part of that allowance or if
there is no such allowance for that year, be
deened to be the allowance for that a year
and so on for succeeding years:
It is clear on a plain reading of the |anguage of proviso
(b) to clause (vi) that it cones into operation only where
full effect cannot be given to the depreciation allowance
for the assessment year in question owing to there being no
profits or gains chargeable for that vyear or profits or
gai ns chargeabl e being [ ess than the depreciation all owance.
Now, it is well settled, as a result of the decision of this
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Court in Conm ssioner of Income-tax v. Jaipuria China day
M nes that the words ’'no profits or gains chargeable for
that year’ are not confined to profits and gains derived
fromthe business whose income is being conputed under
section 10, but they refer to the totality of the profits or
gai ns computed under the various heads and chargeable to
tax. It is, therefore, clear that effect nust be given to
depreci ation all owance first against the profits or gains of
the particul ar busi ness whose i ncone is being conmputed under
section 10 and if the profits of that business are not
sufficient to absorb the depreci ation allowance, the
al l owance to the extent to which it is not absorbed woul d be
set off against the profits of any other business and if a
part of the depreciation allowance still remai ns unabsorbed,
it wuld be liable tobe set off against the profits or
gai ns chargeabl e under any other head and it is only if sone
part of the depreciation allowance still renmains unabsorbed
that it~ can be carried forward to the next assessnent year
Qovi ously, therefore, there would be no scope for the
applicability of ~proviso (b) to clause (vi) if the tota
i ncome of - the assessee. chargeable to tax is sufficient to
absorb the depreciation allowance, for then there would not
be any wunabsorbed depreciation allowance to be carried
forward to the foll ow ng assessment year. But where any part
of the depreciation allowance remai ns unabsorbed after being
set off against the total incone chargeable to tax, it can
be carried forward under proviso (b) to clause (vi) to the
foll owi ng year and set off against that years’ .income and so
on for succeeding years. The nethod adopted by the statute
for achieving this result is that the <carried forward
depreci ation all owance is deened to be part of and stands on
exactly the sane footing as, the current depreciation for
the assessnment year and is thus
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allowabl e as a deduction under clause (vi). It would,

therefore, be seen that when the profits or gains of a

busi ness for a particul ar assessnent year are to be conputed

under section 10, the current depreciation allowance for the

assessnment year in question is deductible under clause (vi)

but the depreciation allowance of the preceding years woul d

be liable to be taken into account only if, and to the

extent to which, it is not absorbed by the total incone of
the assessee conputed under different heads and chargeable
to tax for those assessnment years.

The position in regard to developnent rebate is the
same. The relevant provision in that behalf is to be found
in clause (vi-b) of sub-section (2) of section 10. That
cl ause, insofar as material, provides as foll ows:

"10(2). Such profits and gains shall be conputed
after making the follow ng all owances, nanely,

(vi-b) in respect of new nachinery or plant “installed

after the 31st day of March, 1954, which is wholly used

for the purposes of the business carried on by the
assessee, a sum by way of devel opnent rebate in respect
of the vyear of the installation of the nachinery or
pl ant, equivalent to,-

(i) . . .

(ii) in the case of machinery or plant installed
before the 1st day of April, 1961, twenty-
five per cent and in the case of machinery or
plant installed after 31st day of March
1961, twenty per cent of the actual cost of
the machinery or plant to the assessee;

Expl anation 1. In the case of machinery or plant
installed after the 31st day of Decenber,
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1957, where the total incone of the assessee
for the year of installation (the tota
i ncomre for this purpose bei ng conputed
wi t hout rmaki ng any allowance under this
clause) is nil or is less than the ful
amount of the devel opnment rebate cal cul ated
at the rate applicable thereto wunder this
cl ause, -

(i) the sum to be allowed by way of devel opnent
rebate for that year under this clause shal
be only such ampunt as is sufficient to
reduce the said total in come to nil; and

(ii) the amount - of the devel opment rebate, to the
extent to which it has not been allowed as
af oresaid, shall be
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carried forward ~to the follow ng year, and
the devel opnent rebate to be allowed for the
followi ng year shall be such anbunt as is
sufficient to reduce the total income of the
assessee for that vyear, conputed in the
manner aforesaid, to nil, and the bal ance of
the devel oprent rebate, if any, stil
out standi ng shall be carried forward to the
fol 'owing year and so on, so however that no
portion of the devel opnent rebate shall be
carried forward for nore than ei ght years;
The anount of devel oprment rebate in respect of new nachinery
used for the purpose of the business is allowable in the
year of installation of the machinery under sub-clause (ii)
of clause (vi-b), but Explanation (1) provides that if the
total income of the assessee for the year of installationis
nil or is less than the full ambunt of “the devel opnment
rebate, the anount of the devel opnent rebate, to the extent
to which it is not absorbed, may be carried forward to the
followi ng year and set off against the total inconme of the
assessee for that year and if even thereafter, a part of the
devel opnent rebat e remai ns unabsor bed, the bal ance
out standi ng may be carried forward to the following year and
so on for an aggregate period not exceeding eight years.
Though the anmount of the devel opment  rebate is, under the
mai N provision in sub-clause (ii) of —clause (vi-b),
allowable in the first instance against the profits or gains
of the particular business whose profits or gains are being
conputed, clause (i) of Explanation (1) nakes it clear that
if any part of the devel opnent rebate renains unabsorbed, it
isto be set off against the other income of the assessee
under any of the chargeable heads and it is only if some
part of the devel opnent rebate still remains outstanding
that it can be carried forward to the foll owi ng assessnent
year and set off against the total incone of the assessee
for that year. The anmpunt of the devel opnent rebate i's to be
set off against the total incone of the assessee and not
nmerely against the profits or gains of the particular
business in respect of which the developnent rebate is
granted and so also the devel opnent rebate which renmins
unabsorbed and is carried forward to the next assessnent
year is, by reason of clause (ii) of Explanation 1 to be set
of f  not nmerely against the profits or gains of the
particul ar business but against the total incone of the
assessee for that year. It would, therefore, be seen that it
is only where the anobunt of devel opnent rebate has not been
fully set off against the total incone of the assessee in
the past assessnent years and a part of it still remins
unabsorbed and is carried forward to the assessnment year in
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guestion that it can be all owed against the profits
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or gains of the business for the particul ar assessnent year
and if there is still some bal ance outstanding, then against
the other income of the assessee for that assessnent year
But if the anbunt of the devel opnment rebate is wholly set
off against the total 1incone of the assessee in the past
assessment years and there is no unabsorbed devel opnent
rebate to be carried forward to the assessnment year in
guestion, there would be nothing in respect of the past
devel opnent rebate to be set off against the profit or gains
of the business under clause (ii) of Explanation 1. It is,
therefore, necessary, when the profits or gains of business
are being conputed under section 10 to ask the question
whet her the nmachinery in respect of which the devel opnent
rebate is admissible has been installed in the assessnent
year in question, and if it d4s found that it has been
installed earlier, whether any part of the devel opnent
rebate has renmi ned unabsorbed against the total incone of
the assessee in the past assessnent years and is carried
forward to the present assessnment year. In a case where the
machinery is installedin anearlier assessnent year, it is
only if the whole of the ~devel opnent rebate has not been
fully set off against the total income of the passessee in
the past assessnent years and a part of it has renmined
unabsorbed and is carried forward that" it can be set off
against the profits or gains of the business for the
particul ar assessnent year But if the whole of the
devel opnent rebate ‘has been absorbed and no part of it is
carried forward, there can be no questionof allowing it
against the profits’ or  gains of the business for the
assessment year in question.

Now, sub-section (3) of section 15Cprovides that the
profits or gains of a new industrial undertaking shall be
conputed under section 10 ‘and, therefore, according to
clause (vi) read wth proviso- (b), no part  of the
depreci ation allowance and according to clause (vi-b)
Expl anation 1, no part of the devel opment rebate i'n respect
of the new industrial undertaking for the past assessnent
years can be allowed as a deduction in conputing the profits
and gains, unless it has remained unabsorbed by reason of
i nadequacy of the total incone chargeable to tax in the past
assessment years-and, as pointed out above, by total incone
we nean not only profits or gains derived from the new
i ndustrial undertaking but the totality of profit’s orgains
conput ed under various heads-and is carried forward to the
assessment year in question. There is nothing .in sub-section
(3) of section 15C or in any other provision of the Act
which requires that in conputing the profits or gains of a
new i ndustrial wundertaking under section 10, depreciation
al | owance or devel opnment rebate in respect of the new
i ndustrial undertaking for the past assessment years shoul d
be taken into account, even if it has been set off fully
agai nst the profits or gains.

1153

of any other business carried on by the assessee or agai nst
i ncone under any other head and there is no unabsorbed
depreci ation all owance or devel opment rebate to be carried
forward. It is indeed difficult to see how effect can be
given to depreciation allowance and devel opnent rebate twi ce
over, once in the past assessnent years and again in the
assessment year in question. To give effect to depreciation
al  owance or devel opnent rebate for the past assessnent
years, even though it has been set off and absorbed
conpletely against the total income of the assessee for
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those assessnent years would be to allow a deduction not
warranted by any provision of the Act and indeed it would be
going, contrary to the express provision of proviso (b) to
clause (vi) and Explanation 1 to clause (vi-b). Sub-section
(3) of section 15C clearly does not have any such effect.
VWhat it does is no nore than provide as to how "the profits
or gains derived from new industrial undertaking" referred
toin sub-section (1) of section 15C shall be conputed. If
sub-section (3) of section 15C had not been enacted, it
m ght have been a nmatter of sone controversy as to what is
meant by the expression "the profits or derived from new
i ndustrial undertaking". Does it nmean conmercial profits or
gains or profits or gains chargeable to tax or does it have
any other connotation? It was to set this controversy at
rest that sub-section (3) of section 15C enacted that the
profits or gains of the newindustrial undertaking shall be
conputed in accordance with the provisions of section 10. It
may be noted that sub-section (3) of section 15C does not
enact any legal fiction providing that the profits or gains
of the —newindustrial undertaking shall be conputed as if
the new industrial undertaking were the only business of the
assessee from the date of its establishment or the past
years depreciation or development rebate had not been set
of f agai nst other incone of the assessee. The new industria

undertaking is not retrospectively quarantined or isolated
fromthe other income producing activities of the assessee
for determining its profits or gains for the purpose of
applicability of sub-section (1) of section 15C. \Wat sub-
section (3) of section 15C does is nerely to |lay down the
same rule of conputation for the profits or gains of a new
i ndustrial undertaking as in- respect of any other business
and, t her ef ore, neit her depr eci ation al | owance nor
devel opnent rebate in respect of the new industria

undertaki ng for the past assessment years can be all owed as
a deduction in conmputing the profits or gains for the
assessment year in question, except where and to the extent
to which, it has not been set off against the total incone
of the assessee for those assessnent years and has renai ned
unabsorbed. This is the plain and undoubted effect of the
| anguage used in sub-section (3) of section 15C. |ndeed
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the language is so clear and unanbiguous that it is
i npossible to place any other construction wupon it. But
apart fromthe | anguage of the section, it nmay be noted that
if the construction contended for on behalf of the Revenue
and upheld by the Hi gh Court as well as by the Tribunal were
accepted, it would lead to the highly anomalous results
that, though, for the purpose of computing the total incone
chargeable to t ax, the depreci ati on al  owance and
devel opnent rebate whi ch have been set off against the other
i ncome of the assessee for the past assessnent years woul d
not be liable to be taken into account, they woul d have to
be deducted in computing the profits or gains of the
busi ness for the purpose of applicability of sub-section (1)

of section 15C. Thus, there woul d be two different nodes. of

determning the profits or gains of the business, one for
conputing the total incone chargeable to tax and the other
for applying the provisions of sub-section (1) of section
15C. W cannot imagine that such a consequence would ever
have been intended by the Legislature.

We find in the present case fromthe undi sputed figures
on record that the whole of the depreciation allowance of
Rs. 1,44,361/- in respect of the new industrial undertaking
for the assessment year 1959-60 coul d not be absorbed ow ng
to the total profit of the assessee being insufficient and a
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sumof Rs. 24,183/- remained as unabsorbed depreciation
which was carried forward to the assessnent year 1960-61
The entire devel opnent rebate of Rs. 5,07,336/- also
remai ned unabsorbed and had to be carried forward to the
assessment year 1960-61. But during the assessment year
1960-61 the total profit of the assessee cane to Rs.
14,13,604/- and this was sufficient to absorb not only the
carried forward depreciation of Rs. 24,183/- and the current

year’'s depreciation, but al so t he carried forward
devel opnent rebate of Rs. 5,07,336/- and the devel opnment
rebate of Rs. 1,17,205/- in respect of machinery installed

in that assessnent year. The result was that no part of the
depreci ation allowance or devel opnent rebate renmai ned
unabsorbed to be carried forward to the assessnent year
1961-62. If that be so, it is difficult to see how any part
of the depreciation-allowance or developnent rebate could
possi bly be allowed as a deduction in conputing the profits
or gains of _the new industrial undertaking for the
assessment year 1961-62. It is only if a part of the
depreci ation all owance or devel opnent rebate had renained
unabsorbed against the total income of the assessee in the
past assessment years that it could be carried forward and
set off against the profits or gains of the new industria
undertaking for the assessnment year 1961-62. But when
admttedly entire /depreciation allowance and devel opnent
rebate for the past
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assessment years were fully set off against the total income
of the assessee for those assessnent years and no part of
the depreciation allowance or~ devel opnent rebate renained
unabsor bed, nothing could be deducted in respect thereof and
hence, for the purpose of sub-section (1) of section 15C the
profits or gains of the new industrial undertaking for the
assessment year 1961-62 came to Rs. 1,36,822/- and the
assessee was in the circunmstances, entitled to the benefit
of the exenption under section 15C, -sub-section (1). W are,
therefore, of the view that the( H gh Court as well as the
Tribunal were in error in refusing the benefit of the
exenption under section 15C, sub-section (1) to the assessee
for the assessment year 1961-62. The sane view nust al so

prevail in regard to the assessment year 1962-63 for, as we
have pointed out above, section 84 of the new Act is, in
material respects, identical as section 15C of the old Act.

The reasoning which has weighed with us nmust apply equally
inregard to the assessnent year 1962-63 and we rmnust
i kewi se hold that the assessee was entitled to the benefit
of the exenption under section 15C, sub-section (1) 1in
respect of the assessnent year 1962-63 al so.

We accordingly allow these appeals, set  aside the
judgrments of the Hgh Court and answer the questions

referred by the Tribunal in both the appeals in-favour of
the assessee and against the Revenue. The Revenue will pay
the costs of the assessee in both the appeals.

S R Appeal s al | owed.
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