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ACT:

U. P. Zam ndari ~ Abolition and Land Reforns Act, 1950
Sections 3, 3(12), 3(21)-Whether the talugdar was an
"intermediary” within the nmeaning of s. 3(12)-Wether the
taluqdar’s interest in the Bi swadar i vil |l ages was
extingui shed even ‘after the fixation of the "malikana"
VWet her "mal i kana" i's.in the nature of pension.

HEADNOTE

Manchhanna taluqa or Miinpuri- Raj was a part. of the
Mai npuri district in UP. The district originally belonged
to the Nawab Wazir of Qudh who ceded it to the East India
Co. in 1801. Raja Dalel Singh the ancestor of the appell ant
was then the owner of the Manchhanna taluga. A part of his
estate was taken over by the British Government. Settl enent
operations of the taluga | ands were carried out fromtime to
time. As it canme to notice during the settlenent operations
in 1840 that there were under-proprietors —or biswadars in
133 villages of the taluka, it was decided by the Governnent
that while 133 villages would be settled wth biswadars
other villages would remain under the direct nanagenment of
the Raja and that he would receive an allowance or
"mal i kana" for the 133 villages at 18% of the assets |eaving
60% of the realisation wth the Government as |and revenue
and 32% wth biswadars as their share. The settlenment was
revised thereafter and the assets of the biswadars were
redistributed so as to give 55 percent of the realisation to
the CGovernment as revenue, 201 to the Raja as "nmalikana" and
244 to the biswadars as their share. Then canme the
settlenent of 1872 when Raja Ram Pratap Singh tried to
reopen the question of direct engagenent with the Governnent
even in regard to the biswardari villages. It was ultinmately
agreed that the Raja would receive, in respect of each
village, the sane anount as before by way of nalikana and
the settlement would be nade directly with the bi swadars who
woul d bear the burden of the arrangenent. The Malikana thus
worked out to Rs. 22,502/- per year. It was however
stipulated that it would be reduced to 1/11 of the biswadari
paynment on the death of Raja Ram Pratap Singh. An order was
issued in 1873 by which the Raja was held entitled to
mal i kana at the rate of 5 per cent of the annual rental.
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Sheo Mangal Singh who was the |ast nmal e descendant of Raja
Dal el Singh thus received Rs. 8946-9-4 as annual rental of
the 133 biswadari villages. He died in 1938 and thereafter
the malikana was received by his wdow Rani Prabhuraj
Kumari. After her death in 1951 the nualikana was paid to her
daughter Rani Ratnesh Kumari the present appellant upto
March 1953. Further paynment was stopped because of the
vesting of the estate in the State under the U P. Zam ndari
Abolition and Land Refornms Act, 1950. Efforts of the
appel lant for its restoration did not bear fruit. She filed
a wit petition in the Al ahabad H gh Court on Septenber 16,
1958 for quashing the State Governnent’s order refusing the
paynment of the malikana ‘and for a direction that it should
be continued to be paid to her along with arrears. She based
her claim mainly on the ground that the malikana was in the
nature of a pension or allowance "in lieu of the taking
over, forfeiture or acquisition" of the perpetual hereditary
rights of  the Raja in 133 villages and was not rent or
revenue

18

derived from land She pl eaded that the nane of the Raja was
never entered in the recordof rights of the 133 villages
and that she was neither an internediary with respect to
those villages nor those villages were included in he.
estate. A single/ Judge of the H gh Court upheld the
petitioner’s contentions allowed the wit petition, quashed
the orders of the State CGovernnment against her and directed
the paynment of the ‘arrears of the malikana as well as its
future payment. The Division Bench set aside the inpugned
judgnent  of the single Judge and dism'ssed the wit
petition.

Di sm ssing the appeal by certificate this Court
N

HELD: (1) Manchhanna was an-estate in Utar | Pradesh
within the meaning of s. 3(8) of the Act. [19F, 22B]

(2) Section 3(12) of the Act  defines the expression
"intermediary" wth reference to any estate as a
"proprietor, under proprietor,  sub-proprietor, thekedar
per manent | essee in Avadh and permanent tenure-hol der, of
such estate or part thereof.” The appellant was the
proprietor of 133 villages also, as they were her villages
even though her interest in themwas |imted on account of
the settlements wth the under-proprietors or biswadars. In
ot her words, she had an interest in the biswadari villages
and they wundoubtedly forned part of her- estate as its
proprietor. [22C-D, 23F-G

(3) The appellant’s contention that her interest in
these villages was extingui shed has not been substanti ated
by the evidence on record and cannot be accepted. Copies of
the "Khewats" of several years placed on record including
the quadrenni al ' khewat’ for the years imedi atel y preceding
the date of vesting under the Act in respect of the "mahals’
of 133 villages, showed that the nane of Rani Prabhur aj
Kumari nmother of the appellant was recorded on the first
page in colum 6 neant for the entry of the nane of the
proprietor and the names of the inferior proprietors paying
| and revenue were recorded on the subsequent pages. [23E-F-

(4) The fact that the paynent was nade as "haq
talugdari’ by virtue of the superior proprietary right of
the Raja and it was varied fromsettlenent to settlenent as
a consequence of the variation in the amount of the |and
revenue and the assets of the villages, shows that the
talugdar’'s interest in the land of the 133 biswadari
vill ages was not extinguished even after the fixation of the
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"mal i kana" which was really in the nature of an allowance
for the purpose of excluding himfromtheir nmanagenent and
their settlement with the under proprietors. There was thus
a direct connection between the allowance and the right in
[ and. [23C-D, 24A]

(5) It is true that an interest in land or |and revenue
will not be created nerely by neasuring the quantum of the
al l owance or by equating it with a portion of his share in
the net revenue of a part of the land, but this was not
really so in the present case because the all owance was not
determ ned once for all and was not dissociated fromthe
revenue or the assets of the land. At any rate the nalikana
was al | owed on account of the Raja’s interest in the | and or
its revenue and was therefore a right or privilege in the
bi swadari | ands. [24B-D]

(6) As the Raja was an intermediary within the nmeaning
of section 3(12) of the Act, by virtue of Sec 6 of the Act,
his right, title and interest inthe
19
bi swadari' l.and ceased and vested in the State on the
publication of the notification under Sec. 4 of the Act. He
could therefore lay a claimonly for conpensation under s.
27. [24D E]

In case of State of ‘U P. v. Kanwar Sri Trivikram Narain
Singh, [1962] 3 SCR 213; the settlenent  was by way of
"pensi on" which was neither land nor an estate within the
nmeani ng of the Act. The pension was in-the nature of a nere
conpensation payable' in lieu of the ancestral rights over
the estates conprised .in the pargana and was in fact granted
as a consideration for the settlenent of the claimwhich was
litigated in a civil court relating to the land and also in
consideration of the extinction of therightin |and of the
| and revenue. It was therefore held that the ' person
receiving an allowance from the State in consideration of
extinction of a right in the land or 1and revenue was not a
"proprietor” within the meaning of the Act- the nore so when
it was found that his name had not been entered’ in the
revenue record under clauses (a) to (d) of s. 32 of the Land
Revenue Act. |In that case there was no direct connection
between the right or privilege which was claimed and the
land in the estate or its revenue. [24F-H, 25A]

State of U P. v. Kanwar Sri Trivikram Narain singh
[1962] 3 SCR 213 di sti ngui shed.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1424 of
1968.

From the Judgnent and Oder dated 6-9-66 of the
Al | ahabad Hi gh Court in Special Appeal No. 130 of 1960.

Ms. Rani Chhabra and S. Bagga (Ms.) and Meera Bal
for the Appell ant.

G N Dikshit and O P. Rana for the Respondents.

The Judgrment of the Court was delivered by

SHI NGHAL, J. This appeal by certificate is directed
agai nst the judgnent of the Allahabad H gh Court dated May
6, 1966, by which the special appeal filed by the present
respondents was all owed and the judgnent of a |earned Single
Judge of that Court dated January 2, 1964, allowing the wit
petition of the present appellant Rani Ratnesh Kunmari was
set aside.

It is not in controversy that Manchhanna taluga, or
Mai npuri Raj, was a part of the Mainpuri district in Utar
Pradesh. The district originally belonged to the Nawab Wazir
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of Qudh, who ceded it to the East India Conpany in 1801.

Raja Dalel Singh was then the owner of the Manchhanna
taluga. A part of his estate was taken over by the British
Government. Raja Dalel Singh died in 1829, and was succeeded
by Raja Ganga Singh. Settlenent operations of the taluga
| ands were carried out fromtine to tine. It came to notice
during the settlement operations of 1840 that there were
under proprietors or 'biswadars’ in 133 villages of the
taluga. It was decided by the governnent that while the 133
bi swadari villages woul d be

20

settled with biswadars, the other villages would renmain
under the direct engagenent of the Raja and he woul d receive
an all owance or "malikana" for the 133 villages at 18 per
cent of the assets |eaving 60 per cent of the realisation
with the governnment as |and revenue and 32 per cent with the
bi swadars as their share. The settlenent was revised
thereafter and the assets of the bi swadar s wer e
redistributed so as to give 55 per cent of the realization
to the governnment as revenue, 20 1/4 to the Raja as
"mal i kana' and~ 24 3/4 to the biswadars as their share. Then
cane the settlenent of 1872 when Raja Ram Pratap Singh tried
to reopen the question of his direct engagement wth the
government even in‘regard to the biswadari villages. It was
ultimately agreed that the Raja would receive, in respect of
each village, the sane anmount as before by way of ’'nalikana

and that the settlement would be nade directly wth the
bi swadars who would bear the burden of the arrangenent. The
"mal i kana’ thus worked out to Rs. 22,502/- per year. It was
however stipulated that it would be reduced to 1/11 of the
bi swadari paynent on the death of Raja Ram Pratap Singh. An
order was issued in 1873 by which the Raja was held entitled
to "malikana’” at the rate of 5 per~ cent” of the ' annua

rental. It was reaffirned during the settlenment of 1904-19
that the estate would get 5 per cent of the assets or 1/10
of the Iland revenue assessed in the 133 villages. That
arrangenent continued upto the settlenent of 1940. Raja Sheo
Mangal Singh, who was the | ast nal e descendant of Raja Dale

Singh, thus received an annual paynent of Rs. 8946/9/4 as
annual rental of the 133 biswadari villages. He died in 1938
and thereafter the 'malikana was received by his w dow Rani

Praburaj Kumari. She died in 1951, and ten the ’'malikana’

was paid to her daughter Rani Ratnesh Kumari, the present
appel l ant upto March 1953. The paynent was st opped
thereafter because of the vesting of the estate in the State
under the provisions of the U P. Zanindari Abolition and
Land Reforns Act, 1950, hereinafter referred to as the Act.

As the efforts of Rani Ratnesh Kumari for its restoration
did not bear fruit, she filed a wit petition in the
Al | ahabad High Court on Septenber 16, 1958 for quashing the
State Government’s order refusing the paynment- of the
"mal i kana’ and for a direction that it should continue to be
paid to her along with the arrears. She based her 'claim
mainly on the ground that the 'malikana’ was in the nature
of a pension or allowance "in lieu of the taking over,

forfeiture or acquisition® of the perpetual hereditary
rights of the Raja in the 133 villages and was "in no sense
of the termrent or revenue derived fromland or any benefit
arising out of land." She pleaded that the name of the Rajas
was never entered in the record of rights of the 133
villages and that she was "neither internediary with respect
to

21

(those) villages nor (those) villages are included in the
estate as defined in the Zam ndari Abolition Act". So,
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according to her, the ’'nualikana’ being a pension could not
have vested in the State on the issue of the notification
under section 4 of the Act and was not determ ned under
section 6(b).

The State traversed the petitioner’s claim on the
ground that the 'malikana’” was paid to the Raja in his
capacity as the superior proprietor of the 133 villages in
guestion, and that it was really in the nature of "a share
in the profits of a ’'mahal’ allowed to the superior
proprietor at the various settlenents.” It was pl eaded that
even though the Raja was not responsible or liable for the
payment of the land revenue as the settlenment was with the
inferior proprietors or ’'biswadars’, the ’'malikana was
directly connected with the |and revenue and the assets of
the land of the 133 villages of which the Raja was the
superior proprietor. 1t was also pleaded that the 'malikana
represented "a share of the profits of each 'mahal’ all owed
to the superior proprietor in accordance with section 19 (1)
of Regulation VIl of 1822, section 56 of the Land Revenue
Act XI X 'of 1873, and sections 75.and 77 of the U P. Land
Revenue Act, 1901." It was pointed  out in the quadrennia
"khewat’ for the years inmediately preceding the date of
vesting of the estate under the Act, the nane of Ran
Prabhuraj Kumari was recorded as the proprietor of the
"mahal s’ of the 133 villages and the nanes of the inferior
proprietors were recorded in the ~‘subsequent col ums.
Ref erence was nmade to sinmilar 'khewat'~ entries of earlier
periods and it was 'pleaded that the 133 villages were an
estate of the petitioner as defined in the Act and she was
an "internediary" in her capacity as the superior proprietor
of the ’'mahals’ on the date inmedi ately preceding the date
of vesting of the estate under the Act. In other words, the
State Governnent took the plea that the 'nalikana’ allowance
represented a share of the profits of each 'mmhal’ and that
the paynment of the ’'malikana was stopped when the estate
vested in the State under the provisions of the Act. It was
contended that the wit petitioner was entitled to
conpensati on under the provisions of the Act but not to the
"mal i kana’ al | owance which could not be equated wth
pensi on.

A Single Judge of the High Court upheld the
petitioner’s contentions and allowed the wit petition. He
guashed the orders of the State Governnent agai nst her and
directed the paynent of the arrears of the ’'nmalikana’ as
well as its future paynent. As has been stated, a specia
appeal was taken against that judgnent and has been al | owed
by the inmpugned judgnent of the Hi gh Court dated May 6,
1966.

22

Thus the point for <consideration in this case is
whet her the appellant’s claimto the 'malikana has rightly
been di sall owed wunder the Act which provides, mainly, for
t he abolition of t he zam ndari system invol ving
internediaries between the tiller of the soil and the State
and for the acquisition of their rights, title and interest,
and to reformthe lawrelating to land tenure consequent
upon such abolition and acquisition. It is not in
controversy that the Manchhanna taluga was an estate within
the meaning of section 3(8) of the Act, and the controversy
centres around the question whether the appellant was an
internediary in respect of the aforesaid 133 biswadar
villages for which she used to receive the 'nalikana' unti
her estate vested in the State on the issue of the
notification under section 4.

The expression "intermediary" has been defined in
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section 3(12) of the Act as follows, -
"(12) "intermediary" with reference to any estate neans

a proprietor, under - propri etor, sub- proprietor,

t hakedar, permanent |essee in Avadh and pernanent

tenure-hol der of such estate or part thereof."

"Estate" has been defined in section 3(8) of the Act
but. as has been stated, it is not in dispute that
Manchhanna was one such state in Utar Pradesh. The
petitioner categorically asserted in paragraph 1 of the wit
petition that her father Sheo Mangal Singh was the |last male
descendant of the famly of Raja Ganga Singh, who was the
tal ugadar of Manchhanna taluga, and that fact was not
controverted in the respondents’ reply. It was further
pl eaded in paragraph 2 of the wit petition that the Raja
had a vast estate spreadi ng over 18 parganas in the Mi npur
district, and the —respondents did not controvert that
assertion also. It has therefore to be exam ned whet her the
Raja was an internediary in respect of the 133 biswadari
villages. 'In _other words, it has to be exam ned whet her the
appel | ant. was a "proprietor” of those biswadari villages so
as to fall within the definition of "internediary". C ause
(21) of section 3 defines a "proprietor.” to nean "as
respects an estate"? a person "owning" the estate and
i ncludes the heirs and successors-in-interest of the
proprietor. But even though the appellant was the proprietor
of the other villages of her estate, the question is whether
she could be said to be the ’'proprietor” of the 133
bi swadari villages ?

In order to arrive at a decision it is necessary to
exam ne whet her the Rajas of Manchhanna tal uga coul d be said
to have an interest in _the land of the 133 biswadari
villages even after the fixation of the allowance of
"mal i kana’ under the settlenents to which reference has
23
been nade above. It has been admtted in paragraph 3 of the
wit petition that by the settlenent of 1840 the Raja was
allowed an allowance (nmalikana) ‘at the rate of 18 per cent
of the assets or 22 1/2 per cent of the anount realised from
the biswadars. Mention in that connection has been nade of
the division of the "assets of the Raja’' s estate in respect
of the malikana villages" |eaving him18 per cent thereof as
his "malikana’. Then it has been stated in paragraph 6 that
the Raja was to receive the sane "biswadari allowance" as
before "fromeach village", and that the settl enent was made
directly with the bi swadars who were to "bear the burden" of
that concession. W have made a reference to the subsequent
devel opnents in that respect |eading to the fixation of the
"mal i kana’ at 5 per cent of the assets (annual rental) or
1/10 of the land revenue assessed for the 133 villages. The
respondents have stated in their reply that the paynent was
nade as "hag talukadari" by virtue of the“ superior
proprietary right or the Raja and that it was varied from
settlenent to settlement as a consequence of the variation
in the armount of the |land revenue and the assets of the
villages. This shows that the talugadar’s interest inthe
| and of the 133 biswadari villages was not extingui shed even
after the fixation of the 'malikana', which was rally in the
nature of an allowance for the purpose of excluding himfrom
their rmanagenent and their settlenent wth the under-
proprietors.

Then there is the further fact that, as has been stated
in paragraph 13(a) of the respondents’ reply affidavit, in
the quadrenni al ' khewat’ for the years imedi ately preceding
the date of vesting wunder the Act, in respect of the
"mahal s’ of the 133 villages, the nane of Rani Prabhur aj]
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Kumari, nother of the appellant, was recorded on the first
page in colum 6 neant for the entry of the nanme of the
proprietor, and the nanmes of the inferior proprietors paying
| and revenue were recorded on the subsequent pages. Copies
of the 'khewats’ of several years have been placed on the
record. The appellant was therefore the proprietor of the
133 villages al so, as they were her villages even though her

interest in themwas |limted on account of the settlenents
with the under-proprietors or biswadars. In other words, she
had an interest in the biswadari villages, and they

undoubtedly forned part of her estate as its proprietor. The
appel l ant’ s contention that her interest in those villages
was extingui shed has not been substantiated by the evidence
on record and cannot be accept ed.

This aspect of the controversy can in fact be exam ned
with reference to the ancillary question whether the
al  owance or ’'malikana’was allowed on account of Raja’ s
right or privilege inthe |and of the

133 villages or its revenue. In other words, the question is
whet her there ~was a direct connection between the two. It
will be recalled that the petitioner has herself admitted
that the assets of the Raja s estate in those villages were
divided so as to leave hima sizable fraction thereof, and
that the Raja’s 'malikana’ all owance came from each vill age
and the biswadars had to bear that burden. The respondents
have also stated in their counter affidavit that the
"mal i kana’ was varied from settlement to settlenment as a
consequence of the variation in theland revenue and that it
was al ways by way of a share of the profits of 'nmahal’. At
any rate, the 'malikana’ was allowed on account of the
Raja’'s interest in the land or its revenue and was therefore
aright or privilege in the biswadari-lands. It is true that
an interest in land or land revenue will not be created
merely by nmeasuring the quantum of the allowance or by a
equating it wth a portion of his-share in the net revenue
of a part of the land, but this was not really so in the
present case because the allowance was not determ ned once
for all and was not dissociated fromthe revenue or the
assets of the |and.

It follows that the Raja was an "internediary" wthin
the meaning of section 3(12) of the Act, and by virtue of
section 6 of the Act his right, title and interest-in the
bi swadari |land ceased and vested in the State on -the
publication of the notification under section 4 of the Act.
He could therefore lay a claim for conpensation under
section 27, and the Hi gh Court cannot be said to have erred
inrejecting his claimto 'malikana' as a pensionary benefit
out side the purvi ew of the Act

We have gone through the decision in State of Utar
Pradesh v. Kunwar Sri  Trivikram Narain Singh(1), “but there
the settlement was by way of a "pension" which was neither
and nor an estate wthin the neaning of the Act. The
pension was in the nature of a mere conpensati on payable in
lieu of the ancestral rights over the estates conprised in
the pargana. It was in fact granted as a consideration for
the settlement of the claimwhich was litigated in a civi
court relating to that Iand and was granted i n consideration
of the extinction of the right in land or the |land revenue.
That was why it was held that the person receiving an
al l owance fromthe State in consideration of extinction of a
right in the land or land revenue was not a proprietor
within the neaning of the Act - the npbre so when it was
found that his name had not been entered in the revenue
record under cl auses
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(1) [1962] 3 S.C.R 213.
25

(a) to (d) of section 32 of the Land Revenue Act. There was
thus no direct connection between the right or privilege
which was clainmed in that case and the land in the estate or
its revenue. The appellant cannot therefore take any benefit
out of that judgnent, and the H gh Court was right in
di stinguishing it fromthe facts of the present case.

As we find no nerit in this appeal, it is disnissed
with one set of costs to the respondents.
S R Appeal dism ssed.
3-520SCl /78

26




