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ACT:

Income Tax Act, 1922, S. 24(2) as it stood prior to its
amendnent by the Finance Act, 1955-Interpretation of the
expression "sane business" occurring in S. 24(2)-Decisive
tests to show the "same business" for the purpose of "set
off* of loss in previous year

HEADNOTE:

The appellant used to carry on business in (i) ' genera
i nsurance (ii) brokerage and conmi ssion and (iii) inmport and
sal e of woollen fabrics, |eather beltings, hardware, toilet
goods, chemicals and cotton fabrics etc. The business of
i mport and sal e was closed by the appellant towards the end
of the cal endar year 1952, corresponding to the assessnent
year 1953-54. In that year, the appellant suffered an
accumul ated business loss of Rs.. 56,488/-. From the
assessment year 1954-55 i.e. fromthe conencenent ~of the
cal endar year 1953, the appellant started exporting textiles
instead of inporting woollen fabrics. “The appell ant
clainmed that the loss of Rs. 56,488/- incurred by it on the
inmport and sale of articles should be set off against the
profits made by it during the assessnent- years 1954-55,
1955-56 and 1956-57. The |Incone Tax Oficer -and the
Appel | ant  Assi stant Commi ssioner rejected the claimon the
ground that the business of inporting and selling goods. was
di stinct and separate fromthe busi ness of exporting -goods;
that the inport and export business did not constitute the
"same business"; and that as the inport business was
di scontinued and did not exist in the assessment years 1954-
57 the unabsorbed |oss could not be set off against the
profits in the export business. The revision applications
filed before the Comm ssioner were rejected.

Al'l owi ng the appeal s by special |eave the Court

HELD, : 1. Under Section 24(2) of the Income Tax Act,
1922, an unabsorbed | oss could be carried forward to be set
of f against the profits of a subsequent year or years, only
if such profits accrued to the assessee from the same

busi ness and not otherwise. |In law, the two words "sane’
and "simlar" connote different concepts and, therefore, the
carrying on of a simlar business wll not neet the

requirenents of the section. The business has to be the
same as before. But though this is so, it is not possible
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to evolve a satisfactory test of universal application for
det er m ni ng whet her, the business which an assessee
carries--on in a year in which he has nade profits agai nst
which a carried forward loss could be set off is the same
busi ness which he was carrying on in the year in which he
incurred the |oss. The determination of the guestion
whet her an assessee is «carrying on in two di fferent
accounting periods the sane busi ness depends essentially on
the facts of each particular case, though the decision
whet her an assessee is carrying on the sane business is a
m xed question of |aw and fact.[881 H, 882 A-D
Sat abganj Sugar MIIs Ltd. v. Conm ssioner of Income Tax,
Central, Calcutta, 41 I.T.R 272; followed.
2. The objective tests or the "fairly adequate tests" as
l aid down by the decisions of Courts, for det er mi ni ng
whet her the two busi nesses constituted the sane busi ness"
within the neaning of S. 12B(1) of the Act, 1922 are

(i) VWhet her there is any inter-connection

any inter-lacing, inter-dependency, any unity

at ~all enbracing the two busi nesses of the

assessee.

(ii) \Whether there is in-existence a comon

managenent, comon fund and a common pl ace of

busi ness.

878

(iii) Conplete wunity of control and not the

nature of the two |ines of business should be

the deciding factor and;

(iv) “Non exi stence of any el ement of

di versity or distinction or separateness in

regard to both the businesses. [882 G 883 G

H, 884 F]
Scal es v. GCeorge Thompson & Co.~ 13 Tax Cases 83;
Conmi ssi oner of Incone Tax, Madras V. Prithivi Ins. Co.

Ltd., 63 1.T.R, 632; Hooghly Trust (P) Ltd. v. Comm ssi oner
of I ncone Tax, West Bengal, 73 1.T.R 685; Produce Exchange
Corporation Ltd., v. Comm ssioner of Incone Tax (Central)
Calcutta 77 I.T.R 73; Standard Refinery and Distillery Ltd.
v. Conmi ssioner of Income Tax (Central), Calcutta, 79/1.T.R
589; foll owed.
3. In the instant case
(a) The Conm ssioner was wong in taking the
vi ew that the business which the appellant was
doing in the rel evant assessnent years was nhot
the sane business which it was doing when it
i ncurred the wunabsorbed I oss. A~ common
management, a common busi ness organi'sation, a
common administration, a common fund and a
common pl ace of business show in the instant
case the inter-lacing and interdependence of
the businesses carried on by the appellant.
[884 F-Q
(b) The Conmi ssi oner relied on t he
circunstances that "there is a distinct —and
marked difference in the nature of goods dealt
with" by the appellant and, "the procedure
involved in the inport of articles from
foreign countries and the export of articles
manufactured in India to different foreign
countries is entirely different”. These
circunst ances are not by thensel ves sufficient
to establish that the business of inport which
the appellant was doing is not the sane
busi ness as that of export. The decisive
test, as held by this Court in Pr oduce
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Exchange Corporation; is unity of control and
not the nature of the two lines of business.
[884 H, 885 A-B]

(c) The Commissioner also fell into the
error of supposing that, apart fromthe fact
that the two activities nust forman integra

part of the entire business, the “mai n
consi deration which has to prevail is whether

"notwi thstanding the fact that the assessee
may cl ose one activity, it does not interfere
in carrying on of the other activity". The
fact that one business cannot conveniently be
carried on after the closure of the other nay
furnish a strong indication that the two
busi nesses constitute the sane business. But
t he decision of this Court in Prithv

I nsurance Co. shows that no decisive inference
can be drawn fromthe fact that after the
cl osure of one business, another may or nay
not- conveniently be carried on.[885 B-C(|

(d) The Commi ssioner al so overl ooked that in
the report dated June 6, 1962, which the
| ncone- Tax Oficer nmade in the revi sion
application filed by the appellant, it was
expressly stated that it was true that "there
was a common control and common nanagement  of
the | same Board of Directors" of the business
of inmport and export. Thus ‘the wunity of
control = and the other circunstances adverted
to above show that there was ~dovetailing or
inter-lacing between the business of inport
and the business of export carried on by the
assesses and that they constitute the sane
busi ness. [885 C- D]

and (e) The appellant is entitled to set off
the unabsorbed |oss of the assessnment @ year
1953-54 against the profits of the assessnent
years 195455, 1955-56 and 1956-57. [885 E]

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal Nos. 1594-1596
of 1972.

From the Judgnent and Order dated 18-1-1972 of the Comm s-
sioner of Incone Tax at Bonmbay in Revision Petition B.C. No.
RP/ VI Nos. 374-376 of 1960.

879
Ravinder Narain, K J. John and Talat Ansari for/  the
Appel | ant .

R M Dhebar, K. C. Dua and A. Subhasini for the Respondent.
The Judgnent of the Court was delivered by

CHANDRACHUD, C.J.-The appellant which is a public limted
conpany incorporated under the Indian Conpanies Act is
aut horised by its menorandum and articles of association to
carry on business, inter alia, as inporters, exporters and
i nsurance agents.

We are concerned. in these appeals with the assessnent years
1954- 55, 1955-56 and 1956-57 corresponding to the accounting
years 1953, 1954 and 1955. The appellant used to carry on
business in (i) general insurance, (ii) brokerage and
conmission, and (iii) import and sale of woollen fabrics,
| eat her beltings, hardware, toilet goods, chemicals, cotton
fabrics, etc. The business of inport and sale was cl osed by
the appellant towards the end of the calendar year 1952
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corresponding to the assessnent year 1953-1954. In that
year the appellant suffered an accumul at ed busi ness | oss of
Rs. 56, 488/ -.

From the assessment year 1954-55, that is to say, from the
commencement of the calendar year 1953, the appellant
started exporting cotton textiles instead of inmporting
wool | en fabrics which, as stated earlier, it had ceased to
do towards the end of the cal endar year 1952. The appel | ant
claimed that the loss of Rs. 56,488/- incurred by it on the
import and sale of articles mentioned above should be set
off against the profits made by it during the assessnent
years 1954-55, 1955-56 and 1956- 57.

The | ncone-t ax Oficer and the Appel | ate Assi st ant
Conmi ssioner rejected and appellant’s claimon the ground
that the business of  inporting and selling goods was
di stinct and separate fromthe business of exporting goods;
and since the inport business which the appellant was doing
till the conmencenent of the assessment year 1953-54 and the
export | business which it conmenced in the assessnent year
1954-55 'did not constitute the sane business and as the
busi ness —of inport in which the loss was suffered was
di scontinued or did not exist in the assessnent years 1954-
55 to 1956-57, the unabsorbed | oss of the assessment year
1953-54 could not be set off against the profits realised
fromthe other business in subsequent years.

Instead of filing an appeal to the Inconme-tax Appellate
Tribunal, the appellant filed revision-applications to the
Conmi ssioner of [Incone-tax against the orders of t he
Appel | ate Assi stant. Commi ssioner, under section 33A of the
I ncome-tax Act, 1922.  The revision applications were filed
on June 15, 1960 but it was on January 18, 1972 that they
wer e di sposed of by the Conm ssioner, Bonbay City-V, Bonbay.
The reason for the delay seens to be that the Comi ssioner
was awaiting the decision of a case which, it seems, was
ultimately w t hdrawn.

880

It was wurged on behalf of the appellant before the
Conmi ssi oner that the business of inmport and export was one
and the sanme business as both activities involved purchase
and sale of goods and that the place where the goods were
purchased or sold would not make any material difference as
far as the nature of business was concerned. In his order
dated January 18, 1972 the Conmi ssioner observed that
apparently this argunent was well-founded but a detailed
scrutiny of the nature of the two businesses woul'd show t hat
the nature of the articles inported was entirely different
from the nature of the articles exported and the  procedure
involved in the inport and export of articles was  also
entirely different. The Conmm ssioner found that whereas
until the conmencenent of the assessnment year 1954-55 the
appel l ant was dealing in woollen fabrics and ot her “articl es,
it started dealing in cotton textiles only with effect. from
the assessment year 1954-55. Relying upon a judgment of the
Calcutta H gh Court in Shree Ranesh Cotton MIls Ltd.  v.
C.1.T. Calcutta(l) the Conm ssioner held that the business
of inport of certain articles in one year and the export of
other articles in other years were not dovetailed into one
another and there was no inseparable |link between the two
activities. The fact that the same capital and the sane
management | ooked after the businesses in the different
ventures woul d not, according to the Conmm ssioner, nake the
i mport and export businesses carried on in different years
the sanme business. The Conmissioner’s attention was drawn
to a judgnent of this Court in Produce Exchange Corporation
Ltd. v. C1.T. (Central) Calcutta(2) but he felt that the
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deci si on was di stingui shabl e since the appellant therein was
carrying on business in diverse coompdities in the sanme year
and the inmport business was stopped in subsequent years.
Consequent |y, the Conmm ssioner rejected t he revision
applications pertaining to the three assessnent years.
These appeals by special |eave are directed against the
orders passed by the Conmi ssioner
Section 6 of the Indian Income-tax Act, 1922, which corres-
ponds to section 14 of the Act of 1961, «classified al
income for the purposes of charge of income-tax and
conputation of total income under six heads, the fourth
bei ng "profits and gains of Dbusiness, profession or
vocation". Section 10(1) of the Act of 1922 taxed the
profits of business, profession or vocation carried on by
the assessee. By section 24(1) of that Act any assessee who
sustained a |l oss of profits or gains for any year under any
of the heads mentioned in section 6 was entitled to have the
amount ~of the loss set off against his income, profits or
gai ns 'under ~any other head in that year. Section 24(2),
prior to'its anmendnent by the Finance Act, 1955, read thus
“Where any assessee sustains a | oss of profits
or gains-in any year, being a previous year
not earlier ~than the previous year for the
assessnment -~ for the year ending on the 3 1 st
day of March, 1940, in any busi ness,
pr of essi on or voca-
(1) 64 1 TR 317.
(2) 77 1 TR 739.
881
tion, and the loss cannot be wholly set off
under sub-section (1), so nuch of the loss as
is not so set off or the whole loss where the
assessee had no other head of inconme shall be
carried forward "to the follow ng year and set
of f against the profits and gains, if any, of
the assessee from the same busi ness,
prof ession or vocation for that year
Section 16 of the Finance Act, 1955, in so far
as relevant, substituted the follow ng sub-
section for the original sub-section (2) wth
effect fromApril 1, 1955
"\Where any assessee sustains a loss of profits
or gains in any year, being a previous year
not earlier than the previous year ~for -the
assessment for the year ending on the 31st day
of March, 1940, in any busi ness, profession or
vocation, and the |oss cannot be wholly set
of f under subsection (1), so much of the |oss

as is not so set off or the whol e | oss
where the assessee had no ot her head of incone
shall be carried forward to the “follow ng
year, and

(ii) where the |loss was sustained by him in
any ot her business, profession or vocation, it
shal |l be set off against the profits and gains
i f any, of any business, profession or
vocation carried on by him in that vyear
provided that the business, profession or
vocation in which the loss was originally
sustai ned continued to be carried on by himin
that year; and
The Commissioner’'s orders which are impugned in these
Appeal s show that the revision applications were argued
before himon the footing that sub-section (2) of section 24
as it stood before its amendnent in 1955 governs the matter.
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The appeals before us were argued on the sane basis and,
therefore, our decision nust turn on the interpretation of
the expression "same business" which occurs in section 24(2)
as it stood then. W may, however, add that even under the
amended provision, the consideration whether in the year of
profit the assessee was carrying on the same business which
he was carrying on in the year in which the unabsorbed | oss,
occurred is not irrelevant. I ndeed, it 1is not even
irrelevant for the purposes of section 72 of the |I|ncone-tax
Act, 1961, which corresponds to section 23(2) of the 1922
Act. After the amendnent of section 24(2) in 1955 and under
section 72 of the Act of 1961, the right to carry forward an
unabsorbed |oss depends upon whether the assessee stil
carries on the business in which the loss was incurred.
That involves consideration of the question whether the
busi ness carried on by the assessee is the same which he was
carrying on when he suffered a |oss.

Under section 24(2) of the Act of 1922, an unabsorbed | o0ss
could 'be carried forward to be set off against the profits
of a subsequent year or years, only.if such profits accrued
to the assessee fromthe

882

same business and not otherwise. It is elementary that in
law, the two words ’sane’ and 'similar’  connote different
concepts and therefore the carrying on of a simlar business
will not nmeet the requirenments of the section. The business
has to be the same as before. But though this is so, it is
not possible to evolve a satisfactory test of universa
application for determ ning whether, the business which an
assessee carries on in-a year in which he has made profits
against Which a carried forward | oss could be set  off, 1is
the sane business Wiich he was carrying on in the year in
whi ch he incurred the | oss. Decided cases to which we wll
presently refer show that the determination of the question
whet her an assessee is carrying on in two, different
accounting periods the sane busi ness depends essentially on
the facts of each particular case though, the /decision
whet her an assessee is carrying on the sane business is, as
held by this Court in Setabganj Sugar MIls Ltd. v. Comm s-
sioner of Incone-tax, Central, Calcutta(l), a nixed question
of law and fact as the question has to be decided on the
application of various tests in so far —as they nmay be
appl i cabl e. Since legal principles are required to be
applied to the facts found and | egal inferences are required
to be drawn fromthose facts, the question assunes the form
of a mixed question of [aw and fact and ceases to be a nere
guestion of fact.

In Scal es v. CGeorge Thonmson & Co.,(2) the respondent conpany
was i ncorporated in 1905 to take over as a goi ng concern the
busi ness of George Thonmpson & Co., shipowners, ship and
i nsurance brokers, underwiters and nerchants. The question
regarding the conputation of income-tax liability 'of the
conpany concerned the underwiting activities carried on by
the conpany. The Revenue contended that the whole of the
operations of the conpany constituted one trade, profession
or vocation only while the conpany contended that the
underwriting was a separate trade, profession or vocation
from that of shipowning and that on the cessation of the
underwriting activities in 1920 the results of t hese
activities in the years 1918, 1919° and 1920 should not be
included in conmputing the income-tax liability of the
conpany for the year ending April 1922. For answering the
guesti on whether the operations of the conpany constituted
one trade, profession or vocation, Rowatt, J. fornulated
the follow ng test
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"I think the real question is, was there any
i nter-connection, any interlacing, any inter-
dependence, any unity at all enbracing those
two busi nesses".
Applying this test the | earned Judge held that the business,
of the conpany as shipowners was different fromits business
as underwriters because the two businesses were not
interlaced or dovetailed into each, other
(1) 41 ITR 272.
(2) 13 Tax Cases 83.

883

In Conm ssioner of |Incone-tax, Madras v. Prithvi |nsurance
Co. Ltd., (1) the respondent conpany carried on the business
of life insurance as well as general insurance. Both life

i nsurance and general insurance businesses were attended to
by its branch nanagers and agents wi thout any distinction

There was one conmon administrative Organisation and the
expenses incurred both for admnistration and for heads of
expenditure such _as salary of the staff, postage, staff
wel fare fund and general charges, were common. The question
was whet her the unabsorbed | osses of ‘the respondent conpany
for the assessnent year 1950-51 and earlier years in respect
of life insurance business could be set off against its
profits of the general insurance business for the assessnent
years 1951-52 to 1954-55 under section 24(2) of the Indian
I ncome-tax Act, 1922. Speaking for the Court, Shah, J.
adopted the test evolved by Rowatt, J.  as a "fairly
adequate test" for determ ning whether the two businesses

constituted the sane business-and held : '"That inter-
connection, interlacing, inter-dependence ~and unity are
furni shed in this case by the existence of conmon
nmanagenent , conmon busi ness Or gani sat'i on, conmon

admi ni stration, comon fund and a comon place of business".
The Court rejected the Conmi ssioner’s argurment that | whether
one of the businesses can be closed without affecting the
conduct of the other business was a decisive test in
determ ning whether the two constituted the sane business
within the neaning of section 24(2). |f one business cannot
be conveniently carried on after the closure of the ~other

said the Court, there would be a strong indication that the
two businesses constituted the "sane business" but, no
decisive inference could be drawmn fromthe fact that after
the closure of one business another nmay conveniently be
carried on.

In Hooghly Trust ( Private) Ltd. v. Commi ssioner of Incone-
tax, West Bengal,(2) the question was whether the cloth
busi ness and the business in the general section carried on
by the assessee constituted the sane business within the
nmeani ng of section 24(2). Adopting the test fornul ated by
Rowl att, J., this Court set aside the judgrment of the High
Court and upheld the one of the Tribunal that the cloth
busi ness never assuned the proportion or stature of a
di stinct and separate business and that there was sufficient
evi dence to show dovetailing of the two business.

In Produce Exchange Corporation Ltd., v. Conmm ssioner of In-
cone-tax (Central), Calcutta, (supra) the appellant carried
on business as a dealer in diverse conmmodities and also in
stocks and shares. 1In the accounting year 1949, it suffered
a loss in the sale of shares which it clained to carry
forward and set off against the profits of the subsequent
years fromtransactions in other commodities. The Tribuna

found that there was conplete unity of control and shares
were one of a nunmber of comuodities in which the conpany
dealt with in the ordinary course of business and that there
was no el enent of diversity or distinction of separateness
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about the transaction in shares. Differing from the
Tri bunal the High Court held that the

(1) 63 ITR 632.

(2) 73 I TR 685.

884

essential matter to be considered was the nature of the two
i nes of business and not nerely their unity of control and
therefore the entire trading activity of the conpany did not
constitute one business. Reversing the decision of the Hi gh
Court it was held by this Court that the decisive test was
unity of control and not the nature of the two lines of
business and therefore the Tribunal was right in its
decision that the share business and other businesses
carried on by the conpany constituted the sane business
within the nmeaning of section 24(2) as it stood before its
amendment in 1955. This conclusion was reached by the Court
by applying the test in Scales, (Supra).

There s only one other judgment to which we would like to
refer ‘and that is reported in_ Standard Refinery and
Distillery Ltd. ~v. Conm ssioner of Income-tax (Central),
Cal cutta. (1) The appell ant-which owed a distillery and had
acquired a sugar refinery, obtained on | ease a sugar and gur
refining conmpany wth effect from June- 1, 1945. The
appel l ant purchased a certain nunber of shares of that
conpany in 1 946 and sold themin 1947 at a |l oss. A part of
this |oss was unabsorbed and the question which arose for
consi derati on was whether the appellant could carry forward
that loss and set it off against the incone from sugar
manufacturing and distillery for the subsequent year
Hegde, J. speaking for the.Court observed that the concepts
of inter-connection and inter-lacing, inter-dependence and
unity were not free fromanbiguity but that this Court had
laid down in Prithvi Insurance Co.~ (Supra) and Produce
Exchange Corporation (Supra) certain objective tests for
finding out the existence of inter-connection, inter-Iacing,
i nt erdependence and unity between two or nore business. On
an application of those objective tests, to which 'we have
already referred, the Court set aside the judgnment of the
H gh Court and upheld the view of the Tribunal® that the
activities of the conpany constituted the -sanme business
since there was conmplete unity of control, shares were one
of a nunber of commodities in which the company dealt in the
ordinary course of business and since there was no el enent
of diversity or distinction or separateness in regard tothe
transaction in shares qua the other trading activities of

t he company-

In the light of the objective tests evolved in these
deci sions, not forgetting of course the basic formnul ati on of
Rowl att, J. in Scales, we are of the opinion that ' the

Conmi ssi oner was wong in taking the view that the business
which the appellant was doing in the relevant assessnent
years was not the sane business which it was doing when it
i ncurred the unabsorbed | oss. A comopn managenent, a common
busi ness Organisation, a common adm nistration, a common
fund and a common place of business show in the instant case
the interlacing and inter-dependence of the businesses
carried on by the appellant.

In support of his conclusion that the two businesses are
di fferent, the Conm ssioner relies on the circumnmstances that
"there is a distinct and narked difference in the nature of
goods dealt with" by the appel -

(1) 79 I TR 589.

885

lant and, "the procedure involved in the inport of articles
from foreign countries and the export of articles
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manufactured in India to different foreign countries is
entirely different". These circunstances are not by
thensel ves sufficient to establish that the business of
import which the appellant was doing is not the sane
busi ness as that of export. The decisive test, as held by
this Court in Produce Exchange Corporation, (Supra) is unity
of control and not the nature of the two lines of business.

The Conmi ssioner also fell into the error of supposing that,
apart from the fact that the two activities nust form an
i ntegral part of the entire busi ness, t he “mai n
consi derati on whi ch has to prevail is" whet her

"notwi thstanding the fact that the assessee may close one
activity, it does not interfere in carrying on of the other
activity". The fact that one business cannot conveniently
be carried on after the closure of the other may furnish a
strong indication that the two businesses constitute the
same business. But the decision of this Court in Prithvi
I nsurance Co., (Supra) shows that no decisive inference can
be drawn from the fact that after the closure of one
busi ness, anot her nay or may not conveniently be carried on

The Commi ssioner al so overlooked that in the report dated
June 6, 1962, which the Income-tax Oficer made in the

revision applications filed by the appellant, it was
expressly stated that it was true that "there was a conmpn
control and conmmon managenent of the sane Board of

Directors" of the business of inport and export. Thus the
unity of control and the other circunstances adverted to
above show that there was dovetailing or interlacing between
the business of inmport and the business of export carried on
by the assessee and that they constitute the same business.
For these reasons, we set aside the orders passed by the
Conmi ssi oner and hold that the appellant is entitled to set
off the, unabsorbed |oss of the assessnent year 1953-54
agai nst the profits of the assessnent years 1954-5S, 1955-56
and 1956-57. The appellant will get its costs of the
appeal s in one set fromthe respondent.

S. R Appeal s al | owed.

886




