http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 11
PETI TI ONER
NAGU REDDI AR AND ORS. ETC.
Vs.
RESPONDENT:

BABU REDDI AR AND CRS. ETC. AND VI CE VERSA
DATE OF JUDGVENT27/ 04/ 1978

BENCH

KAl LASAM P. S

BENCH

KAl LASAM P. S.
SARKARI A, RANJIT SI NGH

Cl TATI ON:
1978 AIR 1174 1978 SCR (3) 770
1978 SCC (2) 591

ACT:

Settlement of trust on tombs under the H ndu Law whether
valid in [|aw Meaning of "Poruthataravu'-Onus is on the
person who clains regular worship of the samadhi a religious
practice in the comunity, to prove.

HEADNOTE:

By a deed Ex. A | dated 10th Septenber 1885, five nenbers
of the famly of one Nagi Reddi dedicated certain properties
belonging to their fanmly described in Schedule A and B to
the plaint to two charities one called Annadhana- Chatram and
the other call ed Sachi ndananda Matam situated in the vill age
Vairichettipal ayam After the death of Ramalingachi ' Reddi ar
his. adopted son Nagu Reddi ar appellant in C A / 2456/68
assuned nmanagenent of the trust properties, in accordance
with the succession indicated in Ex. A2, in 1942. A suit
O S. 152155 under Section 92 of the Cvil Procedure Code was
filed by the plaintiffs respondents herein in the Court of
Sub-Judge Trichirapalli. for renmoving the appellant No. |

fromthe trusteeship of the suit charities and for framng a
scheme for the said charities. The Trial Court found that
the two charities in question were public Trusts and
conprised all the alienated properties except item7 of the
Plaint 'A Schedule of the trust properties;  that 'B

Schedul e properties were bequeat hed for perfornmance of  Puja
in Sanadhi and for feeding the "agathis’ and ‘paradesis’ in
the WMatam and that the samadhi coul d not be separated’ from
the Matam and therefore the dedication of the 'B < -Schedul e
properties in forumof the matam and sanadhi koil is ‘invalid
in ’law The Court ordered the renoval of the defendant
from the office of the trusteeship and directed him to
render accounts and ordered the framng of a schene for
plaint 'A Schedul e properties except item7 which was found
to be not a trust property.

Aggrieved by the said decision both the plaintiff respondent
and defendant appellant preferred appeals to the H gh Court.
A.S. 114/68 is an appeal preferred by the first defendant
appel | ant agai nst the decree renoving himfrom trusteeship

directing the fram ng of a scheme and declaring alienations
nmade by himto be not binding on the Trust. A S. 194/58 s
an appeal preferred by the plaintiff against that part of
the decree of the judgment dismissing the suit in respect to
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Sachi dananda Matam and ' B' Schedul e properties and decl aring
item7 of the plaint A Schedul e as property not bel onging
to the Chatnam Trust. Both the appeal s were di sposed of by
the High Court by a comopn judgnent dismissing AS. 114/58
of the defendant appellant subject to the nodification of
the decree of the lower Court that he would be liable to
render accounts in respect of the trust properties only for
five years prior to the date of the suit and allowing in
part A S. 194/58 of the plaintiff respondent holding that
item 7 of the plaint "A Schedul e properties was also part
of the Trust properties. It also found that alienations 7,
8 and 15 of 'B Schedule properties were not valid or
binding on the Trust. Differing fromthe Trial Court it
hel d t hat the Matam. and the Sanadhikoil wer e not
i nextricably m xed up and that t he endowrent for
Sachi dananda Matam was a valid endowrent. The High Court
allocated half the properties nentioned in 'B Schedule to
t he Sachi dananda Matam and feeding charity and directed the
other 'half of the "B Schedul e properties should go to the
def endant. No. |~ because it related to the Puja in the
Sanmadhi , the endowrent for which purpose not being valid.

Al'l owi ng the appeal s by certificate, in part the Court

HELD : 1. The samadhi was a tonb of ancestors of the
settlors of the Trust and as such the settlenent in favour
of the tonb is not valid in law [776 D

771
2. The word " Porut hat haravu" in the words "“Dharunat hi rkaga
Ezhut hi vai t ha Por ut hat haravu" does not nean a ’'charge' . The

wor ds nean a document -evi denci ng-the transaction 'Atharavu’
means ’'support’ and .’ Poruthatharavu neans -a docunent in
support. The docunent  also explicitly “states ‘that the
properties are given absolutely for -~ the ~charities. A
readi ng of the docunments makes it clear that the properties
were absolutely endowed in favour of the charities and the
settlors specifically relinquished all their rights in the
endowed properties. [776 F, G H

3. The recital makes it clear that the endownent  was in
favour of not only Sachi dananda Swani Matam but “also the
Samadhi koi |, but the properties as described in the schedul e

were intended to be vested in the Matamwith a direction
that income fromspecified properties were to be spent for
the purpose nmentioned in the schedule itself.— The intention
was that while all the properties were endowed for the
purpose of <charities nentioned, the vesting was to be  as
directed in the schedule with the obligation that the incone
from the properties as nentioned should be utilised for
upkeep of the Nandavaram attached to the Annadanam Choultry
and for the purpose of Puja in the samadhi also from the
i nconme of the properties that were allotted to the
Sachi ndananda Matam [777B, D E]

The properties described in the schedule referred to as the
properties allotted to Sachi dananda Swanmi Matam vested in
the Matamw th a charge that part of the income should be
spent on the Puja to be perforned in the samadhi [777 E].

In this view (i) the conclusion arrived at by the H gh Court
that properties were endowed for the Matam and the sanadhi
and that as the purposes of charities were distinct and
separate, they could be separated cannot be accepted. (ii).
The allotment of half the 'B Schedul e proper-ties for the
charities concerned with the Matamis not correct and (iii)
The direction that the other half of 'B Schedul e properties
should go to the first defendant (appellant No. I in C A
2456/ 68) cannot be sustained in law for on the findings of
the Hi gh Court the properties would have to revert back to
the settlors and their descendants. [777 F-Q
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4. For the settlenent to be valid and for the trust to
claimexenption fromthe rul e against perpetuity, it nust be
for a religious and charitable purpose The English |aw
relating to settlenent on tonbs does not apply to Hindu
religious endowrents. What are purely religious purposes
and what religious purpose will be charitable nust be
entirely decided according to H ndu |l aw," and Hi ndu noti ons.
[777G H, 778A, (

5. The determination of what conduces to religious nerit
in Hndu lawis primarily a matter of shastric injunction
and therefore any purpose clainmed to be a valid one for
per petual dedication on the ground of religious nmerit though
lacking in public benefit nust be shown to have a shastric
basis as far as H ndu are concerned. Q her religious
practices and beliefs have also grown up and obtained
recognition fromcertain classes as constituting purposes
conducive to religious nerit. But if such beliefs are to be
accepted by Courts as being sufficient for valid perpetua

dedi cation of property therefore without the elenment of
actual or ~personal public benefit, it nmust be shown that
they have obtained w de recognition and constitute the
religious practice of a substantial and large Cass of
persons. [778C- E]

The building of a samadhi or a tonmb over the remains of a
person and the naking of provision for  the purpose of
"@urupooja’ and other cerenopnies in connection with the sane
cannot be regarded as charitable ~or  religious purpose
according to H ndu law. [778 E-F]

Saraswat hi  Ammal and Anr. v. Rajagapal Ammal ,  [1954] SCR
277; Kunha nmutty v. Thondi kodan Ahned Mudaliar and two O's.,
|.L.R 58 Mad. 204 A DrainasundaramPillai v. N Subramani a

Pillai, I.L.R 1945 Mad. 854 Vel uswam Gounder v. Dandapani
[1946] 1 ML.J. 304 referred to.

772

6. The rule that a provision for the purpose of puja over
the tomb of the remains of a personis invalid is subject to
certain exceptions. Cases of Hndu saints having been

ent onbed deifi ed and worshi pped stand on a different footing
from the case of an ordinary private individual who is
ent onbed and wor shi pped therein. Samadhi over one who cones
to be regarded as of the illum nate and the tombs of heroes
may evolve in course of tine as a shrine of Hndu public
religious worship [778 G 779 A

Saraswat hi  Ammal and Anr. v. Rajagopal Ammal, [1954] SCR
277, Sri Ramanasramam by its Secretary G Sanbasiva Rao and
Os. v. The Commissioner for H ndu Religious and Charitable
Endownents, [1960] 2 ML.J. 121; Board of Conmi ssioners for
H ndu Religi ous Endowrents, Madras v. Pidugu Narsi nham and
Os., [ 1939] 1 ML.J. 134, Rat navel u Mudal i ar V.
Conmi ssioner of HR & C.E [1953] 2 ML.J. 574; Ranmaswam
v. The Board of Conmi ssioners, Madras, [1958] 2 ML.J. 511
referred to

The raising of a tonb over the remains of an ancestor, an
ordinary person is not recognised as religious in nature.
The burden is on the person setting up a case of religious
practice in the community to prove it. This prohibition may
not apply when an ancestor is cremated and a menorial raised
for per form ng shar addha cer enoni es and conducti ng
periodi cal worship for this practice may not offend the
Hi ndu sentiment which does not ordinarily recogni se
entonbing the remains of the dead. A place of worship will
not cease to be religious because of its being in the nenory
of a person. |In the instant case, it was never pleaded that
any religious practice existed anongst the conmmunity of
buil ding samadhis over the remains of the ancestors and
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perform ng puj as.
[779 E, F-G

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal Nos. 2456-2457
of 1968.

Appeal s by Special Leave fromthe Judgnent and Decree dated
2-2-1962 of the Madras High Court in A S. Appeal Nos. 114
and 198 of 1958.

P. R Midul, K Jayaram K Ram Kumar for the Appellant
in C A 2456/ 68 and Respondent in C A 2457/ 68.

T. S. Krishna Murthy Iyer and Mss Lilly Thomas for the
Appel lant in C A 2457/68 and Respondents C. A 2456/ 68.

The Judgnent of the Court was delivered by

KAl LASAM J.-These two appeal s are by certificates granted
by the Hi gh Court of Madras agai nst a common judgnent in
A'S. No. 114 and A.S. No. 194 of 1958.

These appeal's arise out of asuit filed by the plaintiffs in
the Court of the Subordinate Judge, Tiruchirapalli in OS
No. 152 of 1955 under section 92 of the Code of Gvi
Procedure for renoving one Nagu Reddiar, t he first
defendant, fromthe trusteeship of the suit <charities and
for framng a schene for the said charities. The tria
court found that the two charities in question were public
trusts and conprised all the alienated properties except
item 7 of plaint-A Schedule of the trust properties. The
Trial Court found that B-Schedul e properties were bequeat hed
for performance of Puja in the Samadhi and for feeding the
Agat hies and Paradesies in the Matam and that the Sanmadh
could not be separated fromthe Matam and therefore the
dedi cation of the B Schedul e properties in favour of the

Mat am and Samadhi koil is invalid in law.~ The Court | ordered
the renpval of the defendant fromthe
773

office of the trusteeship and directed him to render
accounts and ordered the fram ng of a schene for 'Plaint A
Schedul e properties except item7 which was found to be not
a trust property. Aggri eved by the judgment both the
plaintiffs and the defendants preferred appeals to the High
Court of Madras, the appeal by the defendants being A S.~ No.
114 of 1958 and by the plaintiffs A S. No. 194 of 1958. The
Hi gh Court di sposed of both the appeals by a conmon j udgnent
dismissing A S. No. 114 subject to the nodification of the
decree of the lower court that the first defendant would be
liable to render accounts in respect of the trust properties
only for five years prior to the date of the suit and not
for the entire period of his nmanagenment as ordered by the
sub- Judge. The High Court allowed the appeal in A'S/ No.
194 of 1958 in part holding that item7 of the ‘plaint A
Schedul e properties was also part of the trust properties.
It also found that alienations of items 4., 7, 8 and 15 of
B- Schedul e properties were not valid or binding on- the
trust, Differing fromthe trial court, it held that the
Mat am and t he Samadhi koil were not inextricably mxed up and
that the endowrent for Sachi dhananda Matam was a valid
endownrent . The High Court allocated half the properties
mentioned in the B Schedule to the Sachi dananda Matam and
feeding charity and directed that the other half of the B
Schedul e properties should go to the first defendant because
it related to the Puja in the Samadhi, the endowrent for
whi ch purpose not being valid. Aggrieved by the judgnent of
the H gh Court the parties have preferred appeal s against
the comon judgnent in AS. Nos. 114 and 194 of 1958. For
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the purpose of ,convenient reference, we will refer to the
parties as plaintiffs and defendants according to their rank
inthe trial court.

The facts of the case are briefly as follows. By. a deed,
Ex. A-1, dated 10th Septenber, 1885, five menbers of the
famly of one Nagi Reddi dedicated certain properties
bel onging to their fam |y described in Schedules A and B to
the plaint to tw charities one called the Annadhana
"Chatram and the other called Sachi dananda Matam situated in
t he village of Vairichettipal ayam Besi des t he t wo
charities properties were endowed for the upkeep of one
Kar paka Vi nayakar tenple constructed in the village by the
ancestors of the founders and for certain Kattalais in
Sabhanayagar tenple in Chidanbaram Subramanyaswanm tenple
i n Pal ani and Arunachal eswaraswan tenple in Tiruvannamal ai
On the sanme day the founders of the trust wunder Ex-A-2
nom nated one of them Ramalingachi Reddiar, as a trustee
for the charities for life. After his life-tine his son
grandson and their descendants were to succeed Under Ex. A-
1 separate sets of properties were dedicated for each of the

charities  particulars of which will be referred to in due
cour se. Ramal i ngachi Reddiar was nanaging the charities
till be died in 1942. © He had no natural issue and therefore

adopted the first defendant in 1918 as his son. The first
def endant assuned’ nanagenent of the trust properties in
accordance with the line of succession indicated in Ex. A-
2. In the plaint it was alleged that  after, the first
def endant took charge of the properties in 1942, be had not
carried out the directions of the trust, alienated the trust
properties by sal e and exchange and had not maintai ned any
774

accounts. On the ground of m sfeasance, nmalfeasance and
m sappropriation of trust properties the plaintiffs ' prayed
for the renoval of the first defendant fromthe office of
the trusteeship and asked for accounts and for fram ng of a
schene. The main contesting defendant was the first
def endant, the second defendant being the wife of the first
defendant’s brother-in-law. The second defendant ~ and the
ot her defendants are either alienees or persons in
possessi on of the trust properties.

In these two appeal s before us the concurrent finding of the
courts below that the Annadhara Chatramis a public trust
and that it is valid is not disputed. The finding of the
H gh Court that the trust properties were i-mproperly
alienated and that they are not valid is also not questioned
before us. The findings of the courts below that the first
def endant was guilty of breach of trust in relation to the;
properties and directing his removal from the office of
trusteeship for a period of five years and the direction
calling upon himto render accounts for a period of five
years before the filing of the suit are not chall enged. In
both the appeals before us the only point that was raised
was regarding the B Schedul e properties. The contention on
behal f of the plaintiffs is that the endowrent is a valid
one as it was mainly in favour of the Matam and feedi ng  of
the poor who visited the Matam and that the performance of
the Puja in the Samadhi was not connected with the main
endowrent as the properties vested absolutely in favour of
the Matam On behal f of the defendants it was submtted
that the endowrent is not valid in law as its purpose war.
for maintenance of a tonb (Samamdhi) of an ancestor of the
def endant which is invalid in | aw

The trial court held that the Samadhi koil referred to in
Exs. A-1 and A-2 neans the tonb or tonbs built over the
pl ace where the nortal remains of certain ancestors of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 11

executants of Exs. A-1 and A-2 were interned and that from
t he description that the Samadhi koi | adj oi ni ng or
appurtenant to the Matamand the fact that the properties
were bequeathed for performance of Puja at the Samadhi koi
and feedi ng the Agathi es and Paradesies, the bequest is one
in connection with the performance of Puja at the Samadhi
It also found that the Samadhi and the Matam prem ses were
adjoining each other and so closely intertwined that they
cannot be separated and therefore. the bequest for the
performance of Puja at the Samadhi koil or the feeding of the
poor in the Matam cannot be separated and therefore bequest
in favour of the Matam and Samadhi koil should be decl ared as
invalid. The H gh Court while agreeing with the concl usion
of the trial court that the Samadhi is really a tonb of an
ancestor of the defendants’ fanily disagreed with the
finding of the trial court that the Matam and the Sanadh
are intertwined or so inextricably mxed up that the
endowrent « under Ex. ~A-1 of B-Schedul e properties nust be
held to 'be an invalid docunent as it benefits a Samadhi
The High ,Court cane to the conclusion that the charity in
favour of the Mitamfor feeding of the poor is a wvalid
endowrent and was a distinct charitable object and therefore
valid endownent. \While, confirmng the endowrent in favour
of the Sachi dananda Matam it found the endow
775
nent as regards the Sanmadhi or the tonb-as invalid. Havi ng
regard to the nature of the services rendered by the Matam
and the Samadhi the Hi gh Court allocated half the properties
mentioned in the B Schedule to  Sachidananda Matam and
feeding charities but directed the other half of the
properties in the B Schedule to be delivered to the first
def endant .
The question that falls for determinationis the nature of
the endowrent as regards the B Schedul e properties and as to
bow far it can be held to be valid: As rightly pointed out
by the trial court the determ nation of this question wll
sol ely depend upon the construction of the two docunents,
Exs. A1l and A-2 particularly Ex.  A-1, the trust deed.
The trust deed was executed on 10th Septenber, 1885 by five
persons in respect of the under-nentioned charities
Kar paka Vi nayakar tenple constructed by their
ancestors, Annadana Choul-try and the
Nandavanam (flower garden) attached to it
Sachi dananda Mat am and t he Sanmat hi koil (tonb)

attached to it, Sabanayagar templ e in
Chi danbaram Subranmani aswanmi tenple in Pal an
and Ar unachal eswar aswarri templ e in

Thi ruvannamal ai
The recital in the docunent provides that the settlors had
allotted 84.8 acres described in the Schedule absolutely
under the document for being utilised for the “charities

nment i oned. The settlors declared that they would have no
rights whatsoever in respect of the aforesaid properties.
The recitals are followed by the schedules. The first

Schedule recites that the properties nentioned thereunder
are allotted to the Karpaka Vi nayakar tenple. After giving
description of the wvarious items of properties it 1is
directed that the income from the properties wll be
utilised for conducting Pujas twice a day and Abi shekam on
speci al occasions by enmploying Brahmins for the Vinayakar
deity. A separate schedule is given regarding the pro-
perties which are allotted to the Annadanam choul try. The
schedul e starts by saying that the properties described are
allotted to the Annadanamchoultry. At the end of the
Schedule, it is directed that the incone fromthe properties




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 11

be spent for feeding the Brahm ns that cone to the choultry
and for expenses of the nandavanam attached to the choul try.
The next Schedule- is relevant for our purpose. The
Schedul e in the question is captioned as follows : -

Mat an Descri ption of t he properties allotted to
Sachi dananda

It may be noted that the description does not include the
Sanmadhi but at the end of the Schedule it is provided that
the incone fromthe properties nentioned in the Schedule be
spent for feeding the Agathies and Paradesies and for
conducting Puja in the Samadhi attached to the Matam The
ot her Schedul es describe the properties that are allotted to
the various tenples, Sabanayagar tenple at Chidanbaram

Ar unachal eswar aswarri templ e at Thi ruvannanal ai and
Subr amani aswam tenple at Palani.
776

On behal f of the defendants M. Midul, the |earned counsel

subm tted that the endowrent under the B Schedule was for
the purpose of feeding the Agathies and Paradesies who
visited 'the Samadhi and the Matamwas for the purpose of
accommodating such visitors to the Samadhi and as such the
princi pal object of the endowrent was for Samadhi and that
it is invalidinlaw Inany event, the |earned counse
submtted that the finding of the |ower court that both the
charities were so inextricably intertw ned that they cannot
be separated which would entail the invalidation of the
entire endowrent was correct. On the other hand, M.
Krishnamurthy lyer, the |earned counsel for the plaintiffs,

submitted that the Samadhi was in fact a kovil and the
entire endowrent was valid as it was for the purpose of
feeding the poor who cane to the tenple. ~In any ‘event he

submitted that the vesting of the properties under  Schedul e
B was only in favour of the Matamand that™ only direction
was to spend sonme noneys for performing that Puja ' in the
Samadhi. In the event of the direction for the Puja of the
Samadhi being held unsustainable in |aw that part  of the
endowrent alone is liable to be declared invalid.

W find no difficulty in rejecting the extrene contentions
of both the parties and agreeing with the finding of the
courts bel ow that the Samadhi was a tonb of ancestors of the
settlors of the trust and as such the settlenent in favour
of the tonb is not valid in law. The question therefore
that remains for consideration is as to what part of the
endowrent under B Schedule could be found to be valid.
Strong reliance was placed by both the | earned counsel on
the Tanil words that are used in the settlenent deed. M.
Midul, the |earned counsel for the defendants,  submtted
that the docunent if properly construed woul d show that only
a charge was created on the properties for performng the
various charities, and the properties continued to vest with
t he settlors. In any event, he subnitted that t he
properties described in Schedule B were jointly endowed for
the Mitamas well as for the Samadhi and were inextricably
intertwined and as such invalid. Particular stress was laid
by the learned counsel on the words " Dhar umat hi rkaga
Ezhut hi yai t ha Porut hat haravu" which neans "a docunent for
charity in witing evidencing the transaction. The |earned
counsel would construe the words "Poruthatharavu" as meani ng
a charity. We are unable to agree. The words nmean a
docunent evidencing the transaction. " At har avu’ nmeans
support’ and ' Porut hat haravu woul d nean docunent in support.
The, plea of the |earned counsel is unsupportable as the
docunent explicitly states that the properties are given
absolutely for the charities.

Thi s unequi vocal statenment is followed by the recital that
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the settlors will have no right whatsoever in the properties
endowed. Again to place the matter beyond all doubt, it is
specifically recited that for the purpose of conducting the
charity Ramalingachi Reddiar, his son, grandson and their
descendants wll be Dharmakartas. On a reading of the
docunent we have. no doubt that the properties wer e
absolutely endowed in favour of the charities and the
settlors specifically relinquished all their rights in the
endowed. properties. This leaves us with the consideration
of the question whether the properties

777

were endowed in favour of both the Matam and the Samadhi or
the Matam al one. The schedul e conmences as fol |l ows

"The description of the lands allotted to the Sachi dananda-
swam Matam "

Thi s description standing alone would nmean that t he
properties were to vest in the Sachidanandaswanm Mtam
al one. But the recital in the body of the trust deed
i ncl udes 'the Sanmadhi kovil attached to 'he Matam as one of
the beneficiaries which would indicate that the endownrent
was in favour of the Samadhi al so. While agreeing with the
| earned counsel that the above recital would support the
pl ea that the endownent was in favour of the Samadhi al so,
we are inclined to hold that the properties as described in
the Schedul e were intended to be vested inthe Matamwith a
direction that incomes fromthe specified properties were to
be spent for the purposes nentioned in the Schedule itself.
W find that in the Schedul e under ~which properties era
allotted to the Annadana choul try, while the Schedul e begi ns
by stating that the properties are allotted to the Annadana
choultry, at the end of the Schedule it is directed that the
i ncome fromthe properties be spent for feeding the poor in
the choultry and for maintai ni ng Nandavanam Readi ng the
entire document as a whole, we feel that the intention was
that while all the properties were endowed for the purpose
of charities mentioned, the vesting was to be as directed in
the Schedule with the obligation(that the incone from the
properties so nentioned should be utilised for the upkeep of
Nandavanam attached to the Annadanam choultry, and for the
purpose of Puja in the Samadhi al so fromthe Income of the
properties that were allotted to the Sachi dananda Matam On
a careful reading of the document, we are satisfied that the
properties described in the Schedule referred to as the
properties allotted to Sachi dananda Swanmi Matam vested  in
the Matamwith a charge that a part of the incone should be
spent on the Puja to be perforned in the Samadhi

In this view we are unable to accept the conclusion arrived
at by the High Court that the properties were endowed. for
the WMatam and the Samadhi and that as the purposes of the
charities were distinct and separate they could be
separ at ed. W are equally wunable to agree with t he
allotment of half the B Schedule properties for the
charities concerned with the Matam The direction that the
other half of B Schedul e properties should go to the first
def endant cannot be sustained inlaw, for even on the
finding of the H gh Court, the properties wuld have to
revert back to the settlors and their descendants.

W are of the viewthat only a charge was created for the
expenses for conducting the Puja in the Samadhi on the
properties that vested with the Matam The question arises
as to how far such a direction in the settlement could be
held to be valid inlaw. It is not in dispute that for the
settlenent to be valid and for the trust to claim exenption
fromthe rul e against perpetuity, it nust be for a religious
and charitabl e purpose recogni sed as such by H ndu |l aw. The
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English lawrelating to settlenent on tonbs does not apply
to H ndu

15-315SCI/ 78

778

religi ous endowents. The Courts in India have adopted the
technical neaning of <charitable trusts and charitable
purposes which the courts in England have placed upon the

term ’'charity’. But, in addition, wunder the head of
advancenent of religion, there are other charitable objects
in Hindu law which will not be charitable according to
English law for that |aw forbids bequests for what are
ter med superstitious uses. Under the Missal nman Wakf

Validing Act, 1913, Act VI of 1913, a wakf for the
mai nt enance and support, wholly or partially, of his famly
or descendants is valid provided the ultimte benefit 1is
expressly or inpliedly reserved for the poor or for any
ot her purpose recognized by the Missalman |law as a
religious, pious or - charitable purpose of a permnent
character,

What are purely religious  purposes and what religious
pur pose will- be charitable must be entirely deci ded
according to Hindu |law and H ndu noti ons. In Saraswath

Ammal and Another v. Rajagopal Anmal (1) it was held that the
determ nation of what conduces to religious nmerit in Hindu
law is primarily’ a matter of Shastraic injunction and
therefore any purpose clained to be a valid one for
per petual dedication on the ground of religious nmerit though
lacking in public benefit, must be shown to have a Shastraic
basis so far as H'ndus are concerned. Wile stating so,
this Court recognised that other religious  practices and
beliefs my have grown up and obtained recognition from
certain classes as constituting purposes conducive to
religious nerit. But if such beliefs are to be accepted by
courts as being sufficient for valid perpetual dedication of
property therefore w thout the el'enent of actual or presuned
public benefit, it nmust at |east be shown that they have
obtained w de recognition and (‘constitute the religious
practice of a substantial and |arge class of persons. / After
referring to the Madras decisions in Kunhanutty v. Thondi k-
kodar Ahmad Musaliar and two Qthers(1) A Draivlasundram
Pillai v. N Subramania Pillai(3) and Vel uswam Gounder v.
Dandapani, (4) this Court observed that it -was held in- the
above decisions that the building of a samadhi or a tonb
over the remains of a person and the nmaki ng of provision for
the purpose of Gurupooja and other cerenobnies in-~ connection
with the sane cannot be recognised as charitable or
rel i gi ous purpose according to Hi ndu | aw

The rule that a provision for the purpose of Puja over. the
tomb of the renmains of a person is invalid is subject to
certain exceptions. As pointed out by this Court in
Saraswat hi Anmal ' s case (supra) there have been instances of
H ndu sai nts havi ng been defied and worshi pped but very few

if at all have been entonbed. Such cases stand 'on a
different footing from the case of an ordinary private
i ndi vidual who is entonbed and worshi pped thereat. After

referring to the, decision in Saraswathi Ammals case, a
Bench of the Madras High Court in Sri Ramanasramam by its
Secretary G Sanbasiva Rao

(1) 1954 S.C.R 277.

(2) I.L.R 58 Mad. 204.

(3) I.L.R 1945 Mad. 854.

(4) [1946]1 ML.J. 354.
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and Os. v. The Conmssioner for Hndu Religious and
Charitable Endownents, Madras, (1) observed that as samadh
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over one who cones to be regarded as of the illumnati or
even the tonbs of heroes nay evolve in course, of tinme as a
shrine of H ndu public religious worship, as was held in the
Board of Conmissioners for H ndu Religious Endownents,
Madr as v. Pidugu Narasimham and GOhers, (1) Rat navel u
Mudal i ar v. Conm ssioner, for H R & C E, (3) and Ranma-
,swam v. The Board of Comm ssioner, Madras.(4) This Court
referring to the decision of Board of Conmissioners for
H ndu Rel i gi ous Endowrents, Madras v. Pidugu Narasi mham and
QO hers (supra) observed that the Judges of the Hi gh Court

were inclined to hold that the worship was religious. But
this was a case of a grant froma sovereign authority and
was not an endownent for worship of a tonmb. 1In (1953) 2 M

L. J. 574 a Bench of the Madras High Court held that the
samadhi or tonb of one Apparswam is a place of religious
worship taking into account that the institution was for
over a century regarded as a place of religious worship.

Vi swanatha Sastri J. in T. R K, Ramaswam Serval and Anr v.

The Board of Comm ssioners. for the H R E., Midras, (4)
through ‘its President, expressed his view that it was
sufficient if-the worshi ppers considered thenselves |ikely
to be the recipients of the bounty or blessings of a Divine
Presence, which they believed to exist at the place.
Samadhi s of saints are recognised as religious institutions
in the South. 1t/is well-known that the Samadhi of saint
"Pattinathar’ is considered as a place of worship in
Tiruvottiyar near. Madras. According to tradition great
sai nts have attained Yoga Samadhi in the well-known pilgrim
centres; Saint Tirunpol ar attained’ Samadhi in Chi dambaram

Sai nt Konganavar at Tirupathi, Saint Valmki~ at . Srirangam
and Bhganuni at Pal ani.

The raising of a tonb over the renmmi ns-of an ancestor, an
ordinary person is not recognised as religious in nature.
The burden is on the person setting up a case of religious
practice in the comunity to prove. it. This prohibition
may not apply when an ancestor is cremated and a nenoria

raised for perform ng Sharadha cerenpnies and conducting
periodical worship for this practice nay not offend the
Hi ndu sentiment which does not ordinarily recogni se
entonmbi ng the remains of the dead. A place of worship wll

not cease to be religious because of its being in-the nmenory
of a person.

It may be stated that the case before us relates to the tonb
of an ancestor of the settlors. It was never pleaded that
any religious practice existed anongst the community, of
buil ding sanmadhis over the remains of the —ancestors and
performing pujas. The plea of the defendant in Para 8 of
the witten statenent is that the dom nant purpose of. the
dedi cati on of B Schedul e properti es was Samadh

(1) 1960 (2) ML.J. 121

(2) 1939 (1) ML.J. 134.

(3) 1953 (2) ML.J. 574.

(4) 1950 (2) ML.J. 511
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Kai nkaryami.e. worship of the ancestors in their entonbnent
and as such invalid in | aw.

It only remains for wus to consider what appropriate
directions should be given in the case. In view of our
finding that the vesting of B Schedule properties was in
favour of the Matam alone with a charge on the properties
that the expenses for Puja at the Samadhi shoul d be nmet out
of the income of the property, the vesting will not fail but
the direction to neet expenses for the Puja at the Sanadh

is, unsustainable in |aw

The High Court directed fram ng of a scheme for the adm nis-
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tration of the two trusts. The Hi gh Court also agreed with
the trial Judge that the Board of Trustees should consist of
three persons, two of whom shoul d be respectable residents
of Vairichattipalayamand the third should be, a nmenmber of
the famly of the first defendant. W agree that a schene
should be framed with a Board of Trustees consisting of
three nenbers, one belonging to the famly of the donors and
two other respectable residents of the village. As the
prohi bition against the first defendant for being a trustee
for five years has expired his claimto be appointed as one
of the trustees fromthe nenbers belonging to the famly of
the settlors may be considered by the Subordinate Judge.
The three trustees appointed by the Subordinate Judge wll
adm nister the schenme that may be framed subject to the
directions that may be issued by the Subordinate Judge from
time to time.

It is the common case of the parties that due to changed
circunstances very few people visit the village on their way
to various places of pilgrinmge and therefore there are not
many visitors to be fed in the choultry. The incone from
the properties that is allotted to the Karpaka Vinayakar
temple under Ex. A1 will be used in conformity wth the
directions in the docunent. Regarding the property which
had been allotted to the Annadana choultry the direction is
that from the incone of the property, the Brahmns that
visit the choultry should be fed and the Nandavanam shoul d

be maintained. The direction will be adhered to but if
there are not enough Brahmi ns as envisaged in the docunent
the income will be utilised for feeding the poor boys and

girls of the schools of the village even though they may not
belong to the Brahmi n comunity. Regarding the properties
that are allotted to the Sachi danandaswam Matam it is seen
that there are not enough pilgrins  passing through the
village due to inproved transport facilities. The-direction
to incur expenses for the Puja in the Sanmadhikovil has
fail ed. The income fromthe properties after feeding the
Agat hi es and paradesies that visit the Matamw ||l /'be uti-
lised for feeding the poor boys and girls of the schools of
the wvillage. It will be open to the Subordinate Judge to
utilise the surplus income fromthe properties allotted to
Anandana choultry and Sachi danandaswani Matam for feeding

the poor school -goi ng- boys and girls in the village. We
are satisfied that the settlenent is predomnantly for a
781

charitabl e purpose and as the direction regarding feeding of
the Brahm ns in the Annadanam choultry and for Agathies and
Paradesies in the Matamcannot be duly carried out as
intended by the settlors, applying the Cypres doctrine we
direct as indicated above that the, funds nmay be utilised
for a purposes which are as nearly as possible wth the
intention of the donors.

There will be no order as to cost& S.R Appeals allowed in
part.
S R Appeal s allowed in part.
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