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ACT:

Industrial Disputes Act 1947-Sec. 2(k)(P), 18-Settlenment not
arrived at otherw se than in course of conciliation whether
bi nds all worknen--Wether accepting benefit of a settlenent
amounts to acqui escence-Wet her Govt. can refer a dispute at
the instance of a mnority union.

I ndustry cumregion-If no conparable concern’in the region

HEADNOTE

The appellant, a_Public Limted Conmpany has its factory at
Mthapur in the State of CGujarat. it was carrying on its
deal i ngs with Sangh which was. a recogni sed Union till 25-1-
1973. Later on Enpl oyees Union canme to be recogni sed / under
the Code of Discipline, in view of the fact that it had 55
per cent of the total nunber of enployees as its  nenbers.
The appellant accorded recognition to the Enployees Union
with effect from25-1-1973. On 18-6-1973 the Enployees
Union subnmitted a charter of demands which, inter alia,
i ncluded a denand for dearness allowance at 100 per cent ~ of
Ahmedabad Cotton Textile rate. Meanwhile, on 9-7-1973, the
Sangh representing 800 workmen of the concern al so
submitted its charter of denmands which included a demand for
dearness allowance as paid to the workmen of (the Cotton
Textile Industry. The appellant arrived at, an agreenent
with the Enpl oyees Union in respect of the denands subnmitted
by the latter. It was agreed between the parties that the
settlenent would remain in force for a period of 3 years
with effect from 1st January, 1974. On 21-1-1975 the State
Government nmade a reference to the Industrial 'tribunal for
adj udi cation of the dispute raised by the Sangh. Before the
I ndustrial Tribunal the Enpl oyees Union questioned the right
of Sangh to raise the demand with regard to the variable
dearness allowance as also the right of the Govt. to refer
the demand for adjudication. Later on, the Enpl oyees Union
abandoned its initial stand and supported the demand of the
Sangh on the ground that the appellant had nmde huge
profits. The appellant contended that in view of the
settlenent with the Enpl oyees Union, the Sangh was precl uded
from raising any dispute which was the subject natter of
reference to the Tribunal. It also contended that as the
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benefit accruing fromthe settlenent had been and was being
taken by all the worknen the reference was i nconpetent. The
demand for variabl e dearness all owance was al so opposed by
the appellant on the ground that the enployees were being
pai d dear ness al | owance in accor dance with t he
recommendati on of the Central WAge Board.
On an examnation of the nmaterial adduced before the
Tribunal it cane to the conclusion that the appellant
Conpany was a flourishing and a highly integrated chenica
conplex of 1ong standing whose profits were continuously
rising; that no other unit in the Heavy Chem cals Industry
in the region could be favorably conpared wth the
appel l ant. Conpany; that the industries in other parts of.
Gujarat which are included in the list of Heavy Chenicals
Factori es governed by WAge Board were paying 100 per cent of
t he dearness all owance |inked to by Ahmedabad cost of |iving
i ndex. The Tribunal awarded dearness allowance | varying
from 85 per cent to 95 per cent of the Ahnmedabad Textile
dear ness al | owance.
In~an appeal by special |eave, the appellant
cont ended
(1) In view of the settlement wth the
Enpl oyees Union which covered the demand for
vari abl e dearness all owance and the fact that
the /'benefit accruing fromthe settlenent was
taken /by the entire body of worknen, the
reference by the State Government as regards
vari able dearness allowance was invalid, and
the Tribunal had no jurisdiction to adjudicate
upon the sarme.

536
(2) The Tribunal has erred in ignoring the
i ndustry-cumregion principle while fixing the
vari abl e dearness al l'owance.
The respondent contended
(1) The settlenent did not cover the demand
regardi ng vari abl'e dear ness al | owance
sponsored by the Sangh
(2) In any event, the said settlenment was
binding only on the parties thereto ~and the
Sangh not being a signatory to the -settlenent
was not bound by it.
(3) It was open to a mnority Union to sponsor
the demand and for the, Government to make-the
reference on the basis of such demand.
(4) Since there were no conparabl e concerns in
the region the Industrial Tribunal was right
in taking into consideration ‘the dearness
al l owance paid by concerns in other parts of
CGuj ar at .

Di sm ssing the appea

HELD: 1. An analysis of section 2(p) of the Industria

Di sputes Act, 1947 which defines settlenment and section 18
of the Act show that a settlement which is arrived at
otherwi se than in the course of conciliation proceedings is.
binding only on the parties to the settlenent who have
subscribed to it in the prescribed nanner. [541 E-F, 542 E]
Bata Shoe Co. (P) Ltd. v. D. N Ganguly and Os., [1961] 3
S.C R 308, referred to.

Rammagar Cane and Sugar Co. Ltd. v. Jatin Chakravorty & Ors.
[1960] 3 S.C.R 966 and The Jhagrakhan Collieries (P) Ltd.
v. Shri G C Agrawal, Presiding Oficer, Central Governnent
I ndustrial Tribunal -cum Labour Court, Jabalpur and Os.,
[1975] 3 S.C.C. 613, referred to.

2. In the present case since the agreement was not arrived
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at in the course of conciliation it could not bind any one
other than the parties thereto. The fact that the Enpl oyees
Union which had been duly recognised under the Code of
Discipline arrived at the agreenent wth the appellant
Conpany could not operate as a legal inmpedinment in the way
of the Sangh which was not a party to the agreenment to raise
a demand or dispute with regard to the variable dearness
allowance limted to Ahnmedabad cost of living index or
affect the validity of the reference by the Governnent or
the jurisdiction of the Court to go into the dispute. [543
E- F]

3. Amnority union can validly raise an industrial dispute
is clear fromsection 2(k) [543 @

Dhar anpal Pr enchand V. M s. Dhar anpal Pr enchand
(Saughandhi) [1965] 3 S:C.R 394; relied on

4. The acceptance of benefit under an agreenment by workers
who are not parties to the agreement cannot amount to
acqui escence. Even if 99 per cent of the workers have
inmpliedy accepted the agreenent it will not put an end to.
the dispute before the Labour Court and make it functus
of ficio. [544 C D

Jhagrakhan Collieries (P) Ltd. v. Shri G C Agrawal,
Presiding O ficer, Central Government Industrial Tribunal-
cum Labour Court, Jabal pur and Ors., [1975] 3 S.C.C. 613,
relied on.

5. It is a matter of common know edge that the spiral of
prices has been constantly rising and the basket of goods
and services has been costing nore and nore ‘day after-day
since the out-break of the Second Wrld War ~ in Septenber
1939. The appell ant Conpany holds a unique position in
Heavy Chemicals in

537

the region. It is for this that the Industrial Tribunal was
constrained to turn to simlar industries in GQGujarat and
found that Sarabhai Chem cal s Baroda was the nearest simlar
i ndustry which can legitimtely serve as conparabl e concern
[544 F, 545 A-B]

Ahmedabad M1 Omers’ Association etc. v. The Textile
Labour Association, [1966] 1 S.C.R. 382, relied on

6. Wien there is a large disparity between the two concerns
engaged in the sane |ine of business in a region with which
the Industrial Court is dealing it is not safe to fix the
same wage structure for the large flourishing concern of
| ong standing as obtains in a snmall struggling concern. [546
A-BJ

Bengal Chemi ;cat and Pharmaceutical Wrks Ltd. ~v. Its
Workmen & Anr., [1969] 1 I.L.J. 751 a p. 758, French Motor
Car Conpany Ltd. v. Their workmen, [1962] 2 L.L.J. 744,
relied on.

7. It cannot also be lost sight of that with the march of
tinme narrow concept ,of industry-cumregion is f ast
changing and too nuch inportance cannot be attached to the
regi on. The nodern trends in industrial |aw seem to |ay
greater accent on the simlarity of industry rather than  on
the region. [546 B-(C

Wor kmen of New Egerton Whollen MIls v. New Egerton Wbollen
MIlls and Ors., [1969] 2 L.L.J. 782, relied on.

8. As in the instant case, there was no conparable concern
engaged in the |Iline of business simlar to that of the
appel l ant in the Saurashtra region, the 'Industrial Tribuna
did not commt any error in taking into, consideration for
the purposes of conparison Dearness Allowance paid by
Sarabhai Chenmicals and other <concerns of the like or
approximate |ike magnitude in other parts of the 'State of
Gujarat. [546 E]
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JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 2160 of
1977.

(Appeal by Special Leave fromthe Award dated 21-2-77 of the
Industrial Tribunal Gujarat in Reference |I.T. No. 13 of 1975
published in the Gujarat Govt. Gazette dated 17th March’
1977).

G B. Pai, O C Mthur & K. J. John for the appellant.

V. M Tarkunde, K L. Hathi, P. C. Kapur & S. C. Patel for
the respondent.

The Judgrment of the Court was delivered by

JASWANT SINGH. J. This appeal by special leave is directed
agai nst the award dated February 21, 1977 of the Industria
Tribunal Cujarat in reference No. 13 of 1975 nade on January
21, 1975, by the Governnment of CGujarat in exercise of its
powers ' under section 10 (1) (d) of the Industrial Disputes
Act. 1947 (XIV of 1947) (hereinafter, called "the Act’) for
adj udi cation of the dispute relating to five demands ,viz.
Washi ng Al l owance, Wol l.en Jersey Uncl ean All owance, Trans-
port All owance and Variabl e Dearne is Allowance linked wth

Ahrmedabad cost of ~ living index and " adequate dear ness
al l owance ,equal /to that of textile workers of Ahnedabad
(which is 100 neutralisation) sponsored by the. Cheni cal s

Kandar Sangh, Mthapur (hereinafter referred to as ’'the
Sangh) .

Briefly stated, the facts |leading to the appeal are : The
appellant .is a public Iimted conpany registered under the
I ndi an Conpani es .Act and has-its factory at Mthapur in he

State of CQujarat. As per its practice and policy of
recogni sing and negotiating with the Union

538

enjoying the support of |argest nunber of its workers, it
carried on its dealings with the Sangh (which was the
recogni sed wunion) till January 25, 1973 when the Assistant

Comm ssi oner of Labour, Ahnedabad declared as a result of
the wverification nade by him that the ’'rata Chemnicals
Empl oyees’ Union (hereinafter referred to as 'the Enmpl oyees’
Union) was entitled to be recogni sed under the Code of Dis-
cipline in view of the fact that 55% of the total nunber of
the enpl oyees of the concern were its nenbers and addressed
a communi cation to the appellant requesting it to recognise
the said union. Pursuant to this comunication, t he
appel | ant accorded recognition to the Enpl oyees’ Union wth
effect from January 25, 1973. Thereupon the Sangh filed a
Special Civil Application challenging the aforesaid order of
the Assistant Conm ssioner of Labour in the Hi gh Court of
Guj arat which was sunmarily rejected vide order dated / Apri
3, 1973. On June 18, 1973, the Enployees Union subnmitted a
charter of denmands to the appellant which included ' inter
alia a demand for dearness all owance at 100% of Ahnmedabad
Cotton Textile Rate popularly known as the Textile Dearness
Al | onance. In respect of these demands, the Conciliation
Oficer sumopned a consolatory neeting for July 26, 1973.
Meanwhil e on July 9, 1973, the Sangh representing about 800
wor kmen of the concern subnitted tile aforesaid charter of
demands before the managenent which al so included a demand
for Dearness Allowance as paid to the workers of the Cotton
try. The charter also contained an intinmation

to the nmanagenment of the Sangh's intention to resort to
strike for realisation of its demands. As negotiations
between the parties for an am cable settlenent did not prove
fruitful, the Sangh wote to the Conciliation Oficer

Textil e I ndus
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Raj kot, on July 17, 1973 requesting himto intervene. After
prelimnary di scussi ons with both the parties, t he
Conciliation Oficer admtted the case for conciliation on
August 30, 1973. As the conciliation proceedings held by
himfromtime to time between Septenber 7, 1973 and Novemnber
6, 1973 (to which the Enpl oyees’ Union was al so nade a party
at its request) did not lead to a settlenment between the
parties,. the Conciliation Oficer submtted his Failure
Report to the State Governnent on Decenber 14, 1973. on even
1 date, the appellant arrived at an agreement with the
Enpl oyees’ Union in respect of the demands submitted 'by the
latter on behalf of its daily rated and nonthly rated

menbers including clerical staff. It was agreed 'between
the parties to this settlenent that it would remain in force
for a period of three years with effect from January 1974.
A notice with regard to the settlenment with the Enployees
Uni on was put up on general notice board by the appellant on
Decemnber 17, 1973. On Janaury 21, 1975, the State
Governnment nmade, as already stated, 'a reference to the

I ndustri al Tri bunal for adjudication of t he di spute
respecting the aforesaid demands raised by the Sangh. In

the course of the reference  proceedings, the Enployees’
Uni on adopted a nebul ous and shifting stand. In its anxiety

to mmintain its status-as the recognised nmmjority union
havi ng the sole right of collective bargaining and settling
i ndustrial disputes, it insisted in the first instance on
its right to actively participate in the proceedings and
inter alia questioned the right of the Sangh to raise the
demand with regard to V.D.A . as also the right of the
CGovernment to refer the demand for adjudi cation

539

alleging that earlier in 1968 when it raised a demand for
100% Texti |l e Dearness All owance, the Sangh resisted the sane
and entered into a settlenent with-the appellant Conpany on
July 31, 1969 for a period of five years. Later on
abandoning its initial stand, it supported the demand of the
Sangh averring that having regard to the huge profits made
by the appellant Conpany over the years, the worknmen were
entitled to paynent of Dearness Allowance not only on the
lines of the Textile Dearness Allowance but a still~ higher
Al'l owance like that of the enployees in the Bonbay Head
Ofice of the appellant Conpany

In the witten statenent filed by it, the appellant Conpany
not only chall enged the | ocus standi of the Enpl oyees’ Union
to raise any denmand on behal f of the worknen or to support
the demands raised by the Sangh in view of  the aforesaid-
settl enent dated" Decenber 14, 1973 but al so nai ntained that
in view of the said settlenent which continued. to be in
operation, the Sangh was precluded fromraising any dispute
in respect of the demands which are the subject of reference

to the Tribunal for adjudication. It further contended that
as the benefit accruing fromthe settlenment had been and was
bei ng taken by all the workmen, the ref erence was

i nconmpet ent and the Tribunal had no jurisdiction to
adj udi cate upon’ the demands incorporated therein. Wile it
resisted the first four denands raised by the Sangh on nere
technicalities, wth regard to the demand for Variable
Dearness Al l owance, the appellant company averred that in
view of the fact that all the enployees were being paid
Dearness Al l owance in accordance with the recomendati on of
the Central Wage Board for the Heavy Chenicals and
Fertiliser Industry and that neutralisation in the increase
in cost of living under the said schene of paynent in case
of group-1 factories was not cent per cent but was
equi valent to 92 per cent, the demand for Variable Dearness
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Al l owance was not valid. The appellant further urged that
in the matter of fixtion of Dearness Allowance, the fornula
of Industry-cum Region was to be adhered to and the tota
pay packet of the conparable concerns in the region had to
be taken into consideration.

On an examination of the material adduced before it
including the facts and figures relating to the appellant
Conpany’s investnents, reserves, production, percentage of
wages of workers, profits and declared dividends etc., the
I ndustri al Tribunal came to the conclusion that t he
appel l ant Company was a very flourishing and highly integ-
rated chem cal conplex of |ong standing, whose profits were
continually rising; that no other wunit in the Heavy
Chemicals |Industry in the region could he favourably
conpared with the appellant Conpany so far as the extent and
nature of production, business and financial capacity were
concerned; that the industries in other parts of Cujarat
i ke Sarabhai Chem cals, Baroda, Anil Starch, Ahnmedabad,
Al enbi ¢ Chemical s Wrks, Baroda, Attul Products Bulsar and
Ahrmedabad Manufacturing & Calico Printing Co. Ltd. Chem ca
Di vi si on, -Ahnmedabad which were included in the Iist of heavy
chemicals factories covered by Wage Board were paying 100
per cent of the Dearness Allowances |inked to the Ahmedabad
cost of living index nunber known as

540

Textile Dearness Allowance and that the total pay packet
which was being paid to the workers of ‘M thapur where the
prices of essential conmmpdities were  conparatively higher

than at any other place in the district |ike Jammagar
Dhar angadhra, ProbandaBhavnagar was nuch | ess than Sarabha
Chemi cal, Baroda, and disallow ng the objections raised by

the appellant Conpany and considering the Textile  Dearness
Al'l owance as a scientific fornula faithfully reflecting the
rise and fall in the consuner price index for working ' class
whi ch afforded nmaxi num protection to the worknen,in the
| owest basic wage slab adopted the sane, and inter alia
directed the appellant Conpany to pay to all the concerned
enpl oyees including the daily rated worknen in “different
categories in Gades I, IIl, V, VI, VII & VII and the
nonthly rated clerical, technical and supervisory staff
falling in Guades V, VI & VIl uniform Dearness  Allowance
varying from 85% of the Ahnedabad Textile Dear ness
Al lowance (old) to 95 % of the Ahnedabad Textile Dearness
Al l onance as before the old revision phased over a period of
three vyears beginning fromFebruary 1, 1975 that is to say
at 85%from February 1, 1975 to Decenber 31, 1976 -and 95%
fromJanuary 1, 1977 and onwards.

Appearing on behalf of the appellant, M. Pai has addressed
us only in regard to the Sangh’s demand and the . Tribunal’s
award in respect of Variable Dearness Allowance. HO has
contended that regard being had to the fact “that the
aforesaid settlenent dated Decenber 14, 1973 between the
appel | ant Conpany and the Enpl oyees Union covered the denand
regarding V.D. A sponsored by the Sangh and the benefit
accruing fromthe settlement was taken by the entire body of
wor knmen, the aforesaid reference by the State Government as
regards the V.D.A was invalid and the Tribunal had no
jurisdiction to adjudicate upon the sane,. He has further
urged that in fixing the V.D. A, the Tribunal has erred in
ignoring the industry-cumregion principle which is well
recogni sed in the industrial world.

M. Tarkunde has, on the other hand, urged that the
aforesaid settlenent dated Decenmber 14, 1973 did not cover
the demand regardi ng V.D. A. sponsored by the Sangh; that in
any event, the said settlement was binding only on the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 12

parties there and the Sangh not being a signatory to the
settlenent, it was perfect.y open to it even though it was a
mnority union to sponsor the demand in question and to the
Government to nake the reference. He has further contended
that there being no conparable concern in the region, the
Industrial Tribunal was right in taking into consideration
the Dearness Al lowance paid by Sarabhai Chemicals and other
concerns in other parts of Qujarat
Five questions arise for consideration in this case.-(1)
Whether the settlenment of Decenber 14, 1973 covered the
demand with respect to Variabl e Dearness All owance sponsored
by the $angh, (ii) whether the aforesaid reference by the
Government was invalid ‘and the Industrial Tribunal was
i ncompetent to make the —award in question during the
currency of settlenent arrived at by the Enployees’ Union
whi ch had been duly recognised under the Code of Discipline,
(iii) whether the acceptance of the benefits flowing from
the aforesaid settl ement not
541
only by the nmenbers of the Majority Union but also by the
nmenbers of the Sangh operated as an inplied agreenent by
acqui escence and debarred the Sangh fromraising the demand,
(iv) whether it waslegal and proper for the Tribunal to
link the schene of Dearness Allowance with the Ahmedabad
Dear ness Al |l owance /when the recommendati on of the Wage Board
set up for the industry in 1968 for adoration of All India
Consuner Price Index as the basis of Dearness Allowance had
been accepted and was being inpl enented and (v) whether in
fixing the Dearness Al lowance, the Industrial Tribunal was
justified in going beyond the region and taking into
consideration for the purpose of conparison the  Dearness
Al l owance paid by Sarabhai Chemicals and other concerns in
ot her parts of the State.
Before dealing with these points, we consider it necessary
and proper to refer to a few provisions of the Act.
Clause (p) of section 2 of the Act  defines
"settlenment" as under
"2.(p) 'settlenent’” neans a settlenent arrived
at in the course of  conciliation proceeding
and includes a witten agreenment between the
enpl oyer and wor knen arrived at otherw se than
in the course of conciliation proceedi ng where
such agreenent has been signed by the parties
thereto in such manner as nmay be prescribed
and a copy thereof has been sent to an officer
authorised in this behalf by the appropriate
CGovernment and the Conciliation Oficer."
An anal ysis of the above mentioned cl ause woul d show that it
envi sages two categories of settlement.-(i) a  settlenent
which is arrived at in the course of conciliation proceedi ng
i.e. which is arrived at with the assistance and concurrence
of the Conciliation officer who is duty bound to pronmpbte a
right settlement and to. do everything he can to induce the
parties to cone to a fair and am cable settlenent of the
di spute. See The Bata Shoe Co. (P) Ltd. v. DD N Gnguly &
Os.(1) and (ii) a witten agreenent between enployer and
wor kman arrived at otherwise than in the course of
conci liation proceeding.
For the validity of the second category of settlenent, it is
essential that the parties thereto should have subscribed to
it in the prescribed manner and a copy thereof should have
been sent to an officer authorised in this behalf by the
appropriate Governnment and the Conciliation Oficer.

The consequences of the aforesaid two categories of settlenent wh

ich are quite distinct are set out in section
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18 of the Act which reads as under
"18. (1) A settlenent arrived at by agreenent
between the enployer.. and workman ot herw se
than in the course of conciliation proceeding
shall be binding on the parties to t he
agreenent .

(1) [1961] 13 S.C R 308.

17-277 SC /78

542
(2) Subject to the provisions of sub-section (3), an
arbitration award which has become enforceable shall be

binding on the parties to the agreement who referred the
di spute to arbitration.
(3) A settlenment arrived at in the course of conciliation
proceedi ng under this Act or an arbitration award in a case
where a notification has been issued under sub-section (3A)
of section 10A or an award of .a Labour Court, Tribunal or
Nati onal Tribunal which has becone enforceable shall be
bi ndi ng on-
(a) all ‘parties to the industrial dispute;
(b) all other parties sunmoned to appear in the proceeding
as parties to the dispute, unless the Board, Arbitrator,
Labour Court, Tribunal” or National Tribunal, as the case nmay
be, records the opinionthat they were so sumoned w thout
proper cause;
(c) where a party referred to in clause (a) or clause (b)is
an enpl oyer, his heirs, successors or-assigns in respect of
the establishnent to which the dispute rel ates;
(d) where a party referred to in clause (a) or clause
(b) is composed of worknen, all ‘persons who are enployed in
the establishnent or part of the establishnent, as the case
nmay be, to which the dispute relates on the date of the
di spute and all persons who subsequently beconme enployed in
that establishment or part."
A bare perusal of the above quoted section would show that
whereas a settlenent arrived at by agreenent between the
enpl oyer and the worknmen otherwi'se than in the course of
conciliation proceeding is binding only on the parties to
the agreement a settlenent arrived at in the  course of
conciliation proceedi ng under the Act is binding not only on
the parties to the industrial dispute but also on other
persons specified in clauses (b), (c) and (d) of sub-section
(3) of section 18 of the Act. W are fortified in this
concl usion by a decision of this Court in Rammagar Cane and
Sugar Co. Ltd. v. Jatin Chakravorty & Ors. (1) where it was
hel d as fol |l ows
"When an industrial dispute is thus raised and
is decided either by settlement or by an award
the scope and effect of its operation is
prescribed by s. 18 of the Act. Section 18(1)
provides that a settlenment arrived at by
agreenment between the enpl oyer and the wor knan
otherwise than in the course of conciliation
proceedi ng shall be binding on the parties to
the agreenment; whereas S. 18(3) provides that
a settlement arrived at. in the course of
conciliation proceedings Wich has becone
enforceable shall be binding on all the
parties specified incls. (a), (b), (c), and
(d) of sub-s. (3). Section 18 (3) (d) nakes
it clear that, where a party referred
(1) [1960] 3 S.C. R 960.
543
to incl. (a) or (b) is conmposed of worknen,
al | per sons who are enpl oyed in t he
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establ i shnent or part of the establishnent, as
the case may be, to which the dispute relates
on the date of the dispute and all persons who

subsequent |y becone enpl oyed in t hat
establ i shnent or part, would be bound by the
settlenent. . . . . . . In order to bind the

workmen it is not necessary to show that the
sai d worknen, belong to the Union which was a
party to the dispute before the conciliator.
The whole policy of s. 18 appears to be to
give an extended operation to the settlenent
arrived at in the course of conciliation
proceedi ngs, and that is the object with which
the four categories of persons bound by such
settlenent are specified ins. 18 , sub-s.
(3)."
Simlar view seens to have been held by another Division
Bench of this Court in The Jhagrakhan Collieries (P) Ltd. v.
Shri G C. Agarwal, Presiding Oficer, Central Governnent
I ndustrial Tribunal -cum Labour Court, Jabal pur & Os. (1)
The legal position energing from the af orenment i oned
provi sions of the Act being clear, we now proceed to tackle
the questions set out “above:
As the first two questions are inseparably |inked up, we
propose to deal with themtogether. Although, prima facie
there seens to be considerable force in the Sangh’s stand
that paras 2.3, 3.1, 3.2 and 3.3 of the aforesaid agreenent
of Decenber 14, 1973 arrived at between the Enpl oyees’ Union
and the appellant Conpany related only to the 'special pay
and did not cover the Sangh’ s demand for Variable Dearness
Al l owance |inked to the Ahnedabad cost of |iving index, we
do not consider it necessary ;to go into this question, as
the said agreenent not having been arrived at during the
course of a conciliation proceeding, it could not, according
to section 18(1) of the Act bind any one other than the
parties thereto. A fortlori, the fact that the Enpl oyees’
Union which hod been duly recognised under the /Code of
Discipline arrived at the aforesaid agreenent ‘with the
appel | ant Conpany woul d not operate as a |egal inpedinment in
t he way of the Sangh (which was not a party to the
agreement)to raise a demand or dispute with regard to the
Variabl e Dearness Allowance |inked to Ahmedabad cost™ of
living index or affect the validity of the reference by the
CGovernment or the jurisdiction of the Industrial Tribunal to
go into the dispute. The conclusion that a mnority ~union
can validly raise an industrial dispute gains support from
section 2(k) of the Act which does not restrict the anbit of
the definition of "industrial dispute to a dispute between
an enpl oyer and a recognised nmajority union but takes within
its w de sweep,any dispute or difference between enployer
and workmen including a minority union of worknenwhich is
connect ed with enploynment or ternms of enploynent or
conditions of |abour of worknen as well as the observations
made by this Court in Ms. Dharanpal Prenchand v. Ms.
Dhar anpal Prenthand (Saughandhi)
(1) [1975] 3 S.C. C. 613.
(2) [1965] 3 S.C. R 394
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It may also be relevant to nmention in this connection that
both the counsel for the Enpl oyees’ Union and the counse
for the appellant Conpany admtted before the Industria
Tri bunal that the aforesaid agreenent had been term nated by
two nonths’ notice (See p. 39 of the Industrial Tribunal’'s
Awar d) . W have, therefore, no hesitation in holding that
neither the Sangh was precluded fromraising the demand or
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the dispute, nor was the Governnent debarred from naking the
reference nor was the Industrial Tribunal’'s conpetence to go
into the dispute and make the award affected in any manner
The first two questions are deci ded accordingly.

Re : Question No. 3 :-This question is no |longer res
i ntegra. In Jhagrakhan Collieries (P) Ltd. v. Shri G C
Agarwal, Presiding Oficer, Central Government |Industria
Tri bunal - cum Labol ur Court, Jabal pur & Os. (supra)

Sarkaria, J. speaking for the Bench observed that "an
inmplied agreement by acqui escence, or by conduct such as
acceptance of a benefit under an agreement to which the
wor ker acqui esci ng or accepting the benefit was not a party,
bei ng outside the purview of the Act, is not binding on such
a worker either under subsection (1) or under sub-section
(3) of section 18. It follows, therefore,’” that even if 99%
of the workers have inpliedly accepted the agreenent arrived
at by drawing V.D.A under it, ~will not-whatever its effect
under the general |aw put an end to the dispute before the
Labour Court and make it functus officio under the Act."
Accordingly, the theory of inplied agreenment by acqui escence
sought to_ be built up on'behalf of the appellant on the
basis of the acceptance of the benefits flowing from the
agreement even by the workmen who were not signatories to
the settlenent is of no-avail to the appellant Conpany and
cannot operate as an estoppel against the Sangh or its
menbers.

Re : Question No. 4 : It is a matter of common know edge
that the spiral of prices has been constantly  rising, and
the basket of goods and services has been costing nmore and
nore day after day since the outbreak of the Second World
War in Septenber, 1939. It is equally well known and i ndeed
is not disputed that in the relevant years the prices of
essential comodities and cost of living  have been com
paratively higher at Mthapur that at other places ' in the
districts |i ke Jamagar, Dharangadhra, Porbandar, Bhavnagar
etc. and the appellant Conpany had not been maintaining
uni form standard of Dearness Al lowance, and had been paying
hi gher Dearness Al |l owance to the worknmen in its Head Ofice
at Bonbay than to its worknen at Mthapur. The statistics
extracted from various annual reports etc. exhibited in the
case particularly Exhibit 13(6) go to show -that the
appel | ant Conmpany whi ch, was established nore th in 40 years
ago besides being a highly integrated chem cal conpl ex based
on the solar evaporation 'of sea water in India is the
| argest solar salt producing concern in the country. ' The
statistics also show that production of soda ash in - diverse
fornms by the appellant Conpany for the relevant  years is
consi derably hi gher than the combi ned production of soda ash
of Dharangadhra Chem cals and Saurashtra Chemicals-the two

other concerns in the Saurashtra region. The statistics
al so establish that there is no other
545

heavy Chemicals Concern in the region which can be
favorably conpared to the appellant Company in so far as the
nature, and extent of business, capital outlay, percentage
of gross and net profits, strength of |abour force,
reserves, dividends on Equity Share prospects of future
busi ness are concerned. As in Chart (Exh. 13(26) shows that
the percentage of wages in the appellant Conpany is the
| owest anmongst the seven companies listed therein

Considering all the relevant factors which are to be born in
mnd in fixing the Dearness Allowance, it is evident that
the appellant Conpany holds a unique position in heavy
chemicals in the region. It is in these circunstances that
the Industrial Tribunal was constrained to turn to simlar
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industries in Guarat and found in the light of the
aforesaid guiding factors that Sarabhai Chemicals, Baroda
was the nearest sinilar industry which could legitimtely
serve as a conparable concern. The statistics al so
establish that besides Sarabhai Chem cals, Baroda, Ani
Starch, Ahnmedabad, Al enmbic Chem cals Wrks, Baroda, Attu
Products, Bulsar and Ahmadabad Manufacturing and Calico
Printing Co. Ltd. which are included in the list of heavy
chem cal factories covered by the Wage Board were paying
100% of Textile Dearness Allowance to its workmen. It is
al so evident from Exhibit 23 that the total pay packet paid
to Mthapur ,workers was much | ess as conpared to the tota
pay packet of the workers in ot her chemi cal and
pharmaceutical conpanies alluded to in Exhibit 23. The
material on the-record al so nmakes it abundantly clear that
Conpany has been nmaki ng huge profits over the
years and its financial position is so stable that it could
not only give Variable Dearness Al lowance on the basis of
what was being paid to the worknen in the Textile |Industry
but coul d pay even hi gher allowance as was being paid to its
workmen in_ the Head Office at Bonbay. The Tribunal was,
therefore, justified in linking the Dearness-Allowance in
,question to the Textile Dearness Allowance paid to the
i ndustrial workers at Ahmedabad which is based on the Report
of Famly Living Survey anpbng industrial Workers at
Ahrmedabad, 1958-59, ' conplied as a result of the joint
investigation carried on in a rational and scientific manner
by several institutions viz. Labour Bureau, Mnistry of
Labour & Enpl oynent. CGovernment of |India, clini cal
Advi sory Conmittee on_ Cost~ of Living I ndex Nunber s
consisting of representatives of the Mnistry of  Labour &
Enpl oynent , Food and Agriculture Fi nance, Pl anni ng
Conmi ssion, the National Sanple Survey Directorate, the
Department of Statics (C S. O, the Indian Statistica
Institute and the Reserve Bank of India etc. leading to the
constructi on of Consumer Price |Index Number for the  working
class which was accepted as reliable by this GCourt in
Ahermedabad M1 Oawners Association etc.v.The Textile Labour
Association. (1) W are, therefore, of the opinion that
notwi t hst andi ng the inpl ementati on of he recommendati ons of
the Wage Board, there was nothing wong a )out the |I|inking
of the schenme of the Dearness Allowance with the Ahemedabad
Cost of Living Index ,Nunmber known as Textile Dearness
Al'l owance as before the revision in 1974.
Re : Question No. 5 : This takes us to determ nation of the
| ast
(1) [1966] 1 S.C.R 382.
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qguestion. The decision of this Court in Bengal Chem cal and
Phar maceutical works Ltd. and Its Wrkmen & Anr(1) no /doubt
shows that in ,fixing wages and Dearness Allowance, the
Industry cumregion formula is inter aliato be kept in

Vi ew. At the same time, it has to be borne in mnd that
there can be no conparison between a small struggling
concern and a large flourishing unit. It follows therefore,

that when there is a large disparity between the two
concerns engaged in the sane |ine of business in a region

with which the industrial Court is dealing is not safe to
fix the sane wage structure for the large flourishing con-

cern of long standing as obtains in a small struggling
concern. (See French Motor Car Conpany Ltd. and Their
Wor knen( 2) . It cannot also be lost sight of that with the

march of time, the narrow concept of Industry-cumRegion is
fast charging and too much inportance cannot be attached to
regi on. The nmodemtrends in industrial law seem to |ay

t he appel | ant
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greater accent on the simlarity of industry rather than on
the region. It was observed by this Court in Wrknen of New
Egerton Wollen MIls and New Egerton Wollen MIlls &
Os.(3) that where there are no conparable concerns in the
same industry in the region, the Tribunal can 1look to
concerns in other industries in the region for comnparison
but in that case. such concern should be as simlar as
possible and not disproportionately large or absolutely
dissimlar. On the parity of reasoning, it is reasonable to
concl ude that where there are no conparabl e concerns engaged
in simlar industry in the region, it is pernmssible for the
Industrial Tribunal or Court to look to such simlar
industries or industries as nearly simlar as possible in
adjoining or other regionin the State having simlar
econoni ¢ condi tions.
As in the instant case there was no conparable concern
engaged in the l'ine of business similar to that of the
appel l ant . Conpany in-the Surashtra region, the Industria
Tribunal. did not, in our opinion, commt any error in
taking into consideration for the purpose of conparison ,the
Dearness Al lowance paid by Sarabhai- Chemicals and other
concerns ,-of the like or approxinmtely Eke nagnitude in
ot her parts of the State of Qujarat.

For the foregoing reasons, we do not find any force in this
appeal which is /dismssed with costs quantified at Rs.

2,000/ -.
Appeal di sm ssed
P. H. P.
(1) [21969] 1 L.L.J. 751, 758
(2) [1962] 2 L.L.J. 744,
(3) [1969] 2 L.L.J. 782.
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