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ACT:

Contenmpt of Courts Act 1977, Sections 5, 13-Fair coments-
Publ i cati on of panphlet by an Advocate inputing notives to a
Magi strate-Tests to judge if coment is fair

HEADNOTE:

The appellant a Senior Practicing Advocate in Urari a
Di strict Sahdol, Madhya Pradesh was convicted and sentenced
to pay a fine Rs. 1,000/- under s. 19 of the Contenpt of
Courts Act 1971, by the Hi gh Court. The appellant appeared
on behal f of sone accused persons in a crimnal trial before
the Additional District Magistrate. The accused wer e
convicted by the Magistrate. They filed an appeal which

was allowed by the Additional Sessions Judge. Before the
date for challenging the said judgnent of Addl. Sessi ons
Judge by way of revision in the High Court expired, the
appel | ant published a panphlet. In the panphlet inputations
of inproper notive to the | earned Magistrate in deciding the
case were nade. The appellant did not question t he
aut horship and publication of the panphlet. However, his
defence was that what he did was nerely publishing a fair
comment on the nerits of a crimnal case which was beard and
finally decided and that therefore he was entitled to. the
benefit of S. 5 of the Act. Alternatively it was contended
that even if the Court came to the conclusion that ~he was
guilty of contempt of court no sentence should be - inposed

upon him because the publication is not likely to
substantially interfere or would tend substantially to
interfere wth the due course of justice and therefore, is

entitled to benefit of s. 13.

Partially allow ng the appea

HELD : 1. The statenent in the panphlet "should the judge
with his wayward bend of mind go on using wayward pen" 'is

not hi ng short of inputing a deliberate notivated approach on
the part of the Judge. Simlarly to say that the judgnent
proceeded in one direction but thereafter it took a
sonersault because the Magistrate had resolved to convict
the accused in spite of there being no evidence would
clearly insinuate that the issues were prejudged by the
Judge. [502 C- D
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2. Even prior to the enactnent of the Contenpt of Courts Act
1971 a fair and reasonable criticismof judicial act did not
constitute contenpt and this cherished and noble facet of
the larger liberty of freedomof speech and expression
enshrined in Art. 19(1)(a) of the Constitution has found its
echo ins. 5 of the Act. The limt of fair conment being an
integral part of the larger liberty of freedom of speech and
expression it could not be put in a straight-jacket fornula
or converted into a master key which will open any |[|ock

Mor e or less it would depend wupon the facts and
ci rcunst ances of each case, the situation and circunstances
in which the act was done, the | anguage enpl oyed the context
in which the criticismwas offered and the people for whose
benefit the exercise was undertaken and the effect which it
will produce on the litigants and society in relation to
courts and admini stration of justice. [502 GH, 503 AR

3. Contenpt jurisdictionis a special and to some extent an
unusual type of jurisdiction wherein the prosecutor and the
Judge are conbined in one. To sone extent it trenches upon
the fundanmental ~Tight of free speech and expression and
stifles criticism of a public officer concerned wth the

adnmi ni stration of public justice in di scharge of hi s
public duty. Therefore, the contenpt jurisdiction has to be
sparingly exerci sed with ut nost restraint and

consi derabl e circunspection. [503 H, 504 A (]

Bar adakant a v. Registrar, Orissa H gh Court, AIR 1974 SC
710 at 735; Queen v. G ay, (1900) 2 QB. 36 at 40; Regina
V. Conmi ssioner 'of Police of the Metropol i s, ex-parte
Bl ackburn, (1968) 2 Wekly Law Reports 1204 at 1207;
referred to

498

Perspective Publications Pvt. Ltd. & Anr. v. State of
Mahar ashtra, [1969] 2 SCR 779 at 791-792 appli ed.

4. Fair and reasonable criticismof a judgnent which is a
public docunent or which ‘is a public act of a 'Judge
concer ned with adm ni stration of justice woul d not
constitute contenpt. In fact such fair and reasonable
criticismmust be encouraged because after all no one, nuch
| ess Judges, can claiminfallibility. Such a criticism may
fairly assert that the judgnent is incorrect or an error has
been comritted both with regard to | aw or established facts.
But when it is said that the Judge had a predisposition to
convict or deliberately took a turn in discussion of
evi dence because he had already resolved to convict the
accused, or has a wayward bend of mnd,- is ~attributing
notives, |ack of dispassionate and objective approach and
analysis and prejudging of the issues which would bring
administration of justice into ridicule. One has to bear in
mnd the setting in which the court is functioning and the
attack on the adm nistration of justice. In this country
justice at grass-root level is adm nistered by courts set up
in rural backward areas largely inhabitated by illiterate
per sons. Their susceptibility is of a different type  than
the wurban elite reading newspapers and exposed to wi nd  of
change or even wind of criticism Again the condemer is a
| awyer belonging to the fraternity of noble and |Iibera

pr of essi on. A criticism by him would attract greater
attention than by others because of his day to day concern
with the administration of justice. Such criticismis bound
to substantially interfere with due course of justice. High
Court rightly held that the panphlet published by the
condemmer was highly m schievous. [505 H, 506 A-H 507 A-D
508 (]

5. In the present case a token punishnent would serve the
ends of justice, because if the contemer while pursuing his
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object zealously is required to be kept to the path of
rectitude, a token fine will also consciously remnd the
contemrmer that he is not a gentlenan at large. A fine of
Rs. 1,000/- was therefore reduced to Re. 1/ -, whi | e
mai nt ai ni ng the conviction. [508 E]

JUDGVENT:

CRI' M NAL APPELLATE JURI SDICTION : Crimnal Appeal No. 100 of
1975 .

From the Judgment and Order dated 14-2-1975 of the WMadhya
Pradesh High Court in Msc. Crimnal Case No. 127/74).

In Person for the Appellant.

I. N Shroff for the Respondent

The Judgnent of the Court was delivered by

DESAI, J. An Advocate, the appellant in this appeal under S.
19 of the Contenpt of Courts Act, 1971, was convicted and
sentenced to pay a fine of Rs. 1000/-, in default to suffer
sinmpl e inmprisonnment for one nonth, by a Bench of the Madhya
Pradesh High Court for commtting crimnal contenpt by
scandalising or tending to  scandalise, or lowering or
tending to lower the authority of the Court of Additiona

District Magistrate (J), ‘Unmaria, then presided over by Shr

A. N Thakur, by publishing a panphlet on 1st January 1974
conmenting upon a judgnment rendered, by Shri Thakur in a
crimnal case of which he had taken cognizance on a challan
filed by the police upon a, report made by one Lal Chand

"agai nst Betai Lal ‘and. his Servant Abdul Majid. The High
Court, took cognizance of the crimnal contenpt alleged to
have been conmitted by the appellant upon a reference made
to it by the Presiding Oficer of the Court ~of Additiona

District Magistrate (J) under section 15(2) of the ' Contenpt
of Courts Act

499

A resume of the events leading to the reference may be
briefly noticed. One Lalchand, a tenant, reported at the
police station that his landlord Betai Lal and Jlandlord s
servant Abdul Mjid commritted crimnal trespass into the
premi ses in his occupation and renoved iron sheets which he
had placed in the terrace to arrest |eaking of rain water in
the premises and that as the water [|eaked through the
terrace the goods stored in the prem ses were danaged and
accordingly Betai Lal and Abdul Majid conmmtted of fenses
s 451 and 427 of the Indian Penal Code. After

conpleting, investigation a charge, sheet was submitted in
the Court of Addl. District Magistrate (J). The accused
were represented by the present appellant whois a senior
practicing advocate in U naria, District Sahdol (MP.). The
| earned Magi strate upon appreciation of evidence concluded
that both the charges were brought home to the accused aid
passed sentence ,considered appropriate by him The
conviction and sentence were questioned in an appea

preferred by the accused in the Court of Additional Sessions
Judge, Unaria, who by his judgnent and order dated 21st
December 1973 allowed the appeal and set aside the con-
viction and sentence. Soon thereafter, the of f endi ng
panphl et was published by the appellant. Shri Takur having
cone to know of the publication made a reference to the Hi gh
Court for initiating action for contenpt of court against
the appellant. That is how the natter cane before the High
Court.

In the reference made by the Court of Additional District
Magi strate (J), certain passages were extracted from the
panphl et as indicating the attitude of the appellant towards

under

section
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the Presiding Oficer and the Court and further stated that
“"the publication tends to create an apprehension in the
mnds of the people regarding the integrity, ability or
fairness of the judge and it also deters actual and
prospective litigants from placing conplete reliance upon
the court’s adm nistration of justice" and thus scandalised
the court and the presiding officer as well as |owered the
authority of the court. The original panphlet is in Hindi
The High Court had before it the translation which but for
m nor variation as suggested by the appellant, has been
accepted by both sides as correctly reproducing what has
been stated in H ndi. These passages posed as questions nay
be reproduced in extenso
"(a) Was Shri Thakur authorised to overl ook
the argunents, of counsel ? Mre so, when two
citizens were to be sentenced to inprisonnent?
(b) Has not Shri Thakur’s conduct been an open
insult to the Advocate concerned. as also to
the Advocates in general ?
(c) Has not Shri Thakur's conduct danaged the
prestige of the sacred. post of the Judge ?
(d) Was this witness (a resident of Jaithari)
according to w sdom of Shri Thakur, comnpetent
to give information after seven nonths from
21st /June 197T that on this date at Chandia it
was raining, or that danmage was caused to
particul ar person
500
(e) When the nation's entire mght, police
arny etc., is ready to enforce obedience from
every person of the orders of a Judge, is it
proper that the Judge hinmself should in this
manner wth his wayward bent of nmind go on
using his
wayward pen ?
(f) Wy did Shri Thakur, after suddenl y
twisting his owmn finding, wite in the next
sentence that the accused entered in‘'the house
of Lalchand and that they enteredin such a
manner that for an offence under section 451
it becane necessary to inpose such-a ’severe
sentence ?
(h) Did Shri Thakur knowi ngly took (sic) this
turn, because, be had resolved to convict -the
accused in spite of there being no-evidence ?
O herwise there is no understandabl e reason
for this turn."”
Some nore questions are al so posed by the appellant in_ the
panphl et of which the Hi gh Court has not taken any note of.
Ohn am analysis of the questions posed wth necessary
i nnuendos and i nsinuations contai ned therein, the H gh Court
concluded that "the inputation of inproper motive to a
judicial officer in deciding a case by an Advocate who has
lost, is a very serious matter, nmore so when the Court is
concerned wth a nofussil place where there are one or two
courts and a few |lawers and the litigating public is nostly
illiterate or poorly educated" and, therefore, the criticism
as contained in the booklet is highly mischievous and it is
bound to undermi ne the confidence of litigant public in the
adm nistration of justice. They are likely to feel that
justice adm nistered by subordinate judicial officers is not
fair and inpartial, and, therefore, the appellant is gquilty
of crimnal contenpt and if it goes wunpunished, it wll
substantially) obstruct the due course of justice.
The appel l ant does not question the aut hor shi p and
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publication of’ the panphlet by him In fact, his attenpt
is to justify the course of action taken by him Br oadl y
stated, his defence is that what he his done is nerely
publishing a fair coment on the nerits of a crimnal’ case
whi ch has been heard and finally deci ded and, therefore, he
is. entitled to the benefit of s. 5 of the Contenpt of
Courts Act. Alternatively, it was suggested that even if
the Court conmes to the conclusion that the appellant is
guilty of contempt of court, no sentence should be inposed
upon him because the publication is not likely to,
substantially interfere or wuld tend substantially to
interfere with the due course of justice and, therefore, he
is entitled to the benefit of. s. 13.

Even though the Addl. District Magistrate (J) while naking
the reference extracted the passages fromthe panphl et which
were considered as constituting contenpt of the Court, it
al so annexed to the reference a copy of the panphlet and the
H gh Court issued notice in respect of passages extracted by
it Kkind reproduced in extenso herei nabove. However, while
hol di ng. 't he contemmer of contenpt of court, the Hi gh Court
appears to _have been mainly influenced by

501

passages marked 'R and 'H by it in the judgment. In this
background, the contemmer mnade a sort - of a prelimnary
subm ssion that while dealing with the appeal this Court
should confine itself to only those passages noticed by the
High Court in holding himguilty of contenpt and the other
passages, even if they find a place in the judgnent, should
be ignored. Odinarily, it is true that this Court while
heari ng an appeal against a conviction for contenpt of Court

would confine its attentionto the material’ which hag
recei ved consideration of the Hi gh Court while adjudging the
contemer guilty. However, there would be no ‘lack of

jurisdiction to take into consideration the passages in
respect of which notice for contenpt was issued and served
upon the contemmer. But the wi der question of |aw apart, we
propose to confine ourselves only to the material which has
recei ved the consideration of the High Court. The question
marked 'E is a conposite statement, the first™ being an
i nnocuous one expostul ating the power and authority behind
the judicial pronouncenent, but in the latter part the
contemmer proceeds to state that though there is trenmendous

sanction behind the judicial pronouncenment, ’'should the
judge with his wayward bend of mnd go on using his wayward
pen’ . In question marked '"H it is insinuated that Shri

Thakur knowi ngly took the turn at some stage in the judgnent
"because he had resolved to convict the accused in spite of
there bei ng no evi dence. O herw se there i s no
under st andabl e reason for this turn

The High Court was of the opinion that it was not possible
to say that the conclusions reached by Shri Thakur -even if
erroneous, could not have been reached judicially by himand
the reversal of his judgnent could not give rise to an
inference that in convicting the accused he was wunfair or
that he was actuated by an inproper notive. The Hi gh Court
further observed that a reading of the criticism contained
in the bookl et goes to show that the author wanted to convey
that the judgment delivered by Shri  Thakur was entirely
unfair and that be know ngly delivered such a judgment and
convicted the accused in spite of there being no evidence
and that he twi sted big findings to that end. Do the
guestions posed wth inplied insinuates convey to a |ay
reader that the judge |acks judicial equipoise, fairness,
open mind and is guilty of prejudging issues which apart
from scandali sing the court, woul d interfere with
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admnistration of justice in that the Ilitigant would be
scared away on the apprehension that the judge |acks
fairness, objectivity, inpartiality and judicial approach ?
The contemmer, arguing his appeal in person, subnitted that
the High Court was in error in infusing into record the
judgrment of the Addl. Sessions Judge in appeal against the
judgrment of Shri  Thakur on which the contemer had not
relied but which, was called formby the Hgh Court while
hearing the contenpt action, and that avernments of facts in
the appellate judgnment of the Addl. Sessions Judge could
not have been utilised to hold that even if the. conclusions
of Shri Thakur were erroneous they were not such as could
not have been reached judicially by him The of fending
panphl et was published after the appeal preferred against
the judgnent of Shri Thakur was allowed by the | earned Addl.
Sessi ons Judge and the conviction and sentence of

502

the accused were set aside. As the judgment of Shri  Thakur
was the /focal point of attack by the contemer, it was
i nperative for the H gh Court to take into consideration the
appel | at e judgnent agai nst the judgnent under attack so as
to satisfy itself whether the judgment was so nanifestly
i ncorrect or perverse-as to nerit a scurrilous attack on it.
The subm ssion of-the contemmer that the appellate judgnent
shoul d not have been taken into consideration has no nerit.
If the two questions extracted above are read by consuners
of judicial service what effect is likely, to., be caused on
their minds ? On reading a judgnent if it appears that the
judgnent read as a whol e discl oses a wayward bend of nind of
a judge which forces a wayward pen even if it is a contenpt
it could be ignored because it is a conclusion reached on a
fair reading of the judgnent which consuners of  judicia
service have a right to coment upon. But to say that the
judge with a wayward bend of mind has wi el ded at wayward pen
i s nothing short of inputing a deliberate notivated approach
on the part of the judge which Jis other than judicia
indicating lack of dispassionate analysis and /judicia
objectivity. Simlarly to say that the judgnent proceeded
in one direction but thereafter the judgnment took a
sonersault because be bad resolved to convict the accused in
spite of there being no evidence would clearly insinuate
that the issues were prejudged by the judge.  There is no
greater calummy or infanmy for a judge bound by the oath or
duties) of his office not to decide a matter on record
pl aced before himjudicially which inply dispassionately and
objectively. Prejudging an issue is the very anti-thesis of
a judicial process. To accuse a judge that he proceeded to
reach a conclusion because of his preconceived notion or
prior resolution is to accuse himof an entirely injudicious
appr oach. The concl usion, therefore, reached by the High
Court that the criticism of the judgnent nade by the
contemer was wholly unjustified, is unexceptional

The contemer strenuously contended that actuated by the
nost | audabl e object of contributing to the establishment of
rule of law in our denocratic polity, an ideal cherished by
our Constitution and established for the benefit-of the
rural backward popul ation, the very fact which has appeal ed
to the High Court in convicting the appellant a nmenber of
the legal fraternity for contenpt, he published the panphl et
fairly comrenting on the merits of a case already decided so
t hat people’s faith in admnistration of justice is
vindi cated. Even prior to the enactnment of the Contenpt of
Courts Act, 1971, a fair and reasonable coment of a
judicial act did not constitute contenpt and this cherished
and noble facet of the larger liberty of freedomof speech
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and expression enshrined in Article 19(1)(a) of the
Constitution has found its echo in s. 5 of the Contenpt of
Courts Act which provides that a person shall not be qguilty
of contenpt of court.for publishing any fair comrent on the
nmerits of any case which has been heard and finally decided.
VWhat constitutes fair comment and what are its periphera
limts beyond which the conment ceases to be fair and strays
into the forbidden field inviting penalty, has been the
subj ect-matter of a catena of decisions. The linmt of fair
comment bei ng

503

an integral part of the larger liberty of freedomof speech
and expression it could not be put in a straight-jacket
formula or converted into a naster-key which will open any
| ock. More or less it would depend upon the facts and
circunst ances of each case, the situation and circunstances
in which the conment was nade, the | anguage enployed, the

cont ext in which the criticism was offered and the
peopl e for whose benefit the exercise was undertaken, and
the effect it will produce on the lLitigants and society in

relation to courts and admini stration of justice.

Before we exam ne the nost inmportant submission in this
case , that the contemtmer had merely published a fair
comment on the nmerits of a case which had been heard and
finally decided, a subm ssion made by M. Shroff on behalf
of the respondent /may be briefly disposed of. It was
submitted that in order to attract s. 5 it nmust be
affirmatively shown that the case in respect of which
coments were offered Was heard and finally decided and that
the expression heard and finally decided, would conprehend
that the Ilimtation for appeal had also expired and the
judgrment had becone final inter partes. Proceeding from
this angle it was said that the judgnment” in appeal was
rendered by the Addl. Sessions Judge on 23rd Decenber 1973
and the offending publication saw the light of the day on
1st January 1974 and that the |imtation for appeal by the
State against the order of acquittal being 90 days, the
l[imtation had not expired and, therefore, it could not be
said that the case was finally decided. M. Shr of f
submitted with due deference to the contemrmmer who is an
advocate that the timng of the publication was deliberately
chosen with a viewto forestalling the appeal that the State
m ght contenpl ate. There is considerable force in this
submi ssion of M. Shroff but we do not propose to deny  to
the contemmer the benefit of s. 5if in fact he i's entitled
to it on the short ground that the case was not finally de-
cided. Explanation appended to s. 3 would clearly show that
the, proceeding either civil or crimnal shall be deened to
continue to be pending until it is heard and finally
decided, that is to say, in a case where an appeal or
revision is conpetent, until the appeal or revision-is heard
and finally decided or, where no appeal or revision is
preferred, wuntil the period of limtation prescribed for
such appeal or revision has expired. Qovi ously, on 1st
January 1974 the Iimtation for preferring an appeal by the
State against the order of acquittal had not expired and,

therefore, Explanation to s. 3 would be clearly :attracted
and the proceeding could be said to be pending and coul d not
be said to be heard and finally decided. However,, as the
Hi gh ', Court has not shut out the defence of fair conment on
the short ground that the proceeding was pendi ng, we would
not refuse to ,exam ne the defence of fair comment if the
appellant is in a position to substantiate the sane.

The High Court has held the contemer guilty of crimna

contenpt in that by the of fending publication the contemer
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has scandal i sed or tended to scandalise or |owered or tended
to lower the authority of the Court and it substantially
interferes the due course of justice. Contenpt jurisdiction
is a special and to some

504
extend an unusual type of jurisdiction where in the
prosecutor and, the judge are conbined in one. To sone

extent it trenches upon the fundanental right of free speech
and expression and stifles criticism of a public officer
concerned with adm nistration of public justice in discharge
of his public duty. In the words of Krishna lyer, J : "the
cornerstone of the contenpt law is the accomvpdation of two
constitutional values, ‘the right of free speech. and the
right to independent justice. The ignition of contenpt
action should be substantial ‘and nmala fide interference with
fearless judicial action, not fair coment or trivia
reflections on the judicial process and personnel” (vide
Bar adakanta v. Registrar, Oissa H gh Court). (1) Therefore,
the contenpt jurisdiction has to be sparingly exercised with
ut nost restraint and consi der abl e ci rcunspection
Undoubt edly, judges and courts are alike open to criticism
and if reasonable argunent or expostulation is offered
against any judicial ‘act as contrary to law or the public
good, no court could or would treat that as contenpt of
court, vide Queen/'v. Gray.(2) No criticismof a judgment,
however vi gorous, can anpbunt to contenpt of court, providing
it keeps within the Iimts of reasonable courtesy and good
faith, vide Regina' v. Conmssioner of Police of t he
Metropolis, exparte Blackburn.(3) Lord Denning, MR in the
same case further observed that "those who conrent can dea
faithfully with all that is-done in a court ~of  justice.
They can say that we are mnistaken, and our decisions
ef foneous, whether they are subject to appeal or not." After
referring to these, cases, the contemmer drew our attention
to the celebrated passage oflLord Atkin in Andre Paul V.
Attorney- General (4), which has al nbst becone a cl assic. It
reads as under
"But where the authority and position of an
i ndi vi dual Judge or the due administration of
justice is concerned, no wong is comitted
by any nmenber of the public who  exercises
the ordinary right of criticising in -good
faith in private or public the public act done
in the seat of justice. The path of
criticismis a public way : t he wr ong
headed are pernmitted to err therein : provided
menbers of the public abstain from inputing
i mpr oper notives to those taking part in the
adm nistration of justice, and are genuinely
exercising a right of criticismand not acting
in malice or attenpting to i mpair t he
administration of justice, they are inmune.
Justice is not a choistered virtue : she  rmnust
be allowed to ’'suffer the scrutiny and
respectful, even though outspoken, comments. of
ordi nary nen".
In Perspective Publications Pvt. Ltd. & Anr. v. State of
Mahar ashtra, (5) a Bench of three judges of this Court, after
referring to
(1) AIl.R 1974 S.C. 7 10 at 7 3
(2) (1900) 2 QB. 36 at 40.
(3) (1968) 2 Weekly Law Reports 1204 at 1207
(4) A I1.R 1936 P.C. 141 at 145-146.
(5) [1969] 2 SS.C R 779 at 791, 792.
505

t'hat
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the | eading cases on the subject, fornmulated the principles

whi ch ,woul d govern cases of this kind. They read as under
"(1) It wll not be right to say that
commttals for contenpt for sacndalizing the
court have becone obsol ete.
(2) The summary jurisdiction by way of
contenpt nust be exercised with great care and
caution and only when its exerci se is
necessary for the proper administration of |aw
and justi ce.
(3) It is open to anyone to express fair
reasonable and legitimate criticismof any act
or conduct of a judge in his judicial capacity
or even to nake a proper and fair comment on
any decision given by himbecause "justice is
not a cloistered virtue and she nust be
all owed to suffer-the scrutiny and respectful,
even though outspoken, comments of ordinary
men" .
(4) A distinction nmust be nmade between a nere
I'ibel or defamation of a judge and what
amounts to a Contenpt of the court.
The test in each case would be whether the
i mpugned publication is a mere defamatory

attack on the judge or whether it is
cal cul at ed to interfere with t he
adnmi ni stration of justice or the pr oper
admini stration of law by his part. It is only
in the latter casethat it will be punishable

as contenpt.
(5) Alternatively the test will be whether the
wong is done to the judge personally or it is
done to the public. To borrow from the
| anguage of Mikherjea, J. (as he then was)
(Braluma Prakash ~Sharma’s case, (1953) SCR
1169, the publication of a di sparagi ng
statenment will be an injury to the public if
it tends to create an apprehension in the
m nds of the people regarding the integrity,
ability or fairness of the judge or to deter
actual and prospective litigants from placing
conpl ete reliance upon t he court’s
adm nistration of justice or if it is “likely
to cause enbarrassnent in the nind of the
judge hinself in the discharge of his judicia
duties".
Applying the aforenentioned formul ated tests to the facts of
this case, could it be said that the extracted | offending
passages with a tinge of sarcasm offer reasonable and
legitimate criticismof a case which was heard and finally
decided ? Fair and reasonable criticismof a judgment @ which
is a public docurment or which is a public act of a ‘Judge
concer ned with adm ni stration of justice woul d not
constitute
506
contenpt. In fact, such fair and reasonable criticism nust
be encouraged because after all no one, nuch |[|ess Judges,
can claim infallibility. A fair and reasonable conment
woul d even be hel pful to the judge concerned because he wll
be able to see his own shortcomings, limtations or
i mperfection in his work. The society at large is
interested in the admnistration of public justice because
in the words of Benjam n Cardozo, "the great tides and
currents which engulf the rest of nen do not turn aside in
their course and pass the judges by" (Benjamin N  Cardozo-
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The Nature of the Judicial Process, p. 168). Such
perm ssible. criticism would itself provide a sensible
answer to sonetimes ill-informed criticism of judges as

l[iving in ivory towers. But then the criticismhas to be
fair and reasonable. Such a criticismmy fairly assert
that the judgment 1is incorrect or an error has been
conmitted both with regard to | aw or established facts. It
is one thing to say that a judgnent on facts as disclosed is
not in consonance with evidence or the law has not been
correctly applied. Odinarily, the judgrment itself will be
the subject-matter of criticismand not the judge. But when
it is said that the judge had a pre-disposition to convict
or deliberately took a'turn in discussion of evidence
because he had al ready resolved to convict the accused, or
he has a wayward bend of mind, is attributing notives, |[|ack
of di spassionate and, objective approach and analysis and
pre-judgi ng of the, issues, which would bring adm nistration
of justice into ridicule if not infany. VWen there is’
danger | of grave mschief being done in the mtter of
adm ni stration of justice, ~the aninmdversion cannot be
ignored and viewed with placid equanimity. |If the criticism
is likely to interfere with due adninistration of justice or
underm ne the confidence which the public rightly repose in
the courts of law as courts of justice, the criticism would
cease to, be fair and reasonable criticismas contenplated
by s. 5 but would scandalise courts and substantially
interfere with adm nistration of justice. As said in Gay's
case, (supra) any act done or witing published calculated
to bring the court or judge of the court into contenpt or to
lower his authority is a contenpt of the ~court, because
nothing is nore perniciousinits consequences than to
prejudi ce the mind of the public against judges of the Court
responsi bl e for dispensing justice.

it is also to be borne in mnd the setting in which the
court is functioning and the attack on the admi nistration of
justice. In this country justiceat grass-root level is
adm nistered by courts set up (in rural backward areas
largely inhabitated by illiterate, persons. It is'they who
bring their problems to the court for resolution and they
are the litigants, or consuners of justice service. Thei r
susceptibility is of a different ,-type than the urban elite
readi ng newspaper and exposed to wi nd of change or even w nd

of criticism The people in rural backwar d ar eas
unfortunately illiterate have di fferent ki-nds of
susceptibilities. A slight suspicion that the judge is

predi sposed or approaches the case with a closed m nd or has
no judicial disposition would imediately affect their
susceptibilities and they would |ose confidence in._ the
adm nistration of justice. There is no greater . harm than
infusing or instilling in the mnds of such people a | ack of
confidence in the character and integrity of the |judge.
Conversely, it makes the task of the judge extrenely
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difficult when operating in such area. 1In this case the
setting is in a small backward rural area in the, State  of
Madhya Pradesh and which aspect has especially appealed to
the Hgh Court in adjudging the appellant guilty of
contenpt. Again, the contemmer is a |l awyer belonging to the
fraternity of noble and |iberal profession. A criticism by
him would attract greater attention than by others because
of his day-to-day concern with the admnistration of
justice, in that area and his belief about the judge’'s
judicial disposition would adversely affect a | arge nunber
of persons. Therefore, when in such a back-round it is said
that the judge has a wayward bend of mind and welds a
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wayward pen and that he took a deliberate turn in the
di scussion of evidence because he had resolved to convict
the accused would indicate that the judge has no judicia
di sposition and that he pre-judges the issues and there
cannot be a greater infanmy and calumy apart fromthe, judge
of the Court. People around would I ose all confidence in
him and in the ultimate analysis the admnistration of
justice would considerably suffer, and, therefore, would
constitute contenpt.

The contemmer further submitted that prosecution for
contenmpt for scandalising the court has becone obsolete. W
need not examne this submission in detail. |In Perspective
Publ i cations’ case (supra) after exam ning this argunent and
considering the |leading decisions it has been said that
prosecutions for scandalising court have not becone obsol ete
and we are in respectful agreenent with it.

It was next contended that even.if the comments made by the
appel | ant ~appearin bad taste or that they are outspoken or
blunt, in 'view of s. 13 no sentence can be inposed upon him
for contenpt unless the court is satisfied that the contenpt
is of such anature that it substantially interferes or
tends substantially to interfere with the due course of
justice. After drawing our attention to Bridges V.
California(l), in whichit is said that the judges nust be
kept m ndful of their Iimtations and their ultimate public
responsibility by vigorous streamof criticism expressed
with candor however blunt, it was said that we should bear
in mnd the nost laudabl e object with which ‘the contemer
published the coments and in his enthusiasmfor a public
cause, viz., establishment of rule of |law in backward area
and, therefore, even if he had strayed slightly from the
path of rectitude, the case does not call for sentence as
contenplated by s. 13 of the Contenpt of Courts Act. Thi s
subm ssion cannot be fully answered unless we refer to one
aspect of the matter which the H gh Court has taken into
consi deration and which we were  keen to avoid. The
appel lant is a practicing advocate and is a mature old nips
havi ng had the experience of long, practice at the Bar. | f
he was dissatisfied with the judgnent a s he was appearing
for the accused who were convicted by t he | ear ned
Magi strate, the proper course was to prefer an appeal which
he did adopt. After the appeal was all owed, the appellate
judgrment was bound to be sent to the trial court and the
error of the Magistrate nust have been pointed out. |If ~ be
was still not satisfied, it was open to the contemer to
submit a petition to the Hi gh Court as envisaged by s. 6. of
the Contenmpt of Courts Act, 1971. Assuming ~that this
course, was

(1) [1941] 334 U.S. 252.
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an optional one and in the words of Lord Denning, silence is
not an option when things are ill-done, he, actuated by a

desire to serve the public cause, came out with a panphl et
criticising the judgnent, looking to the |anguage used,
could he be said to have slightly erred or strayed
marginally from the path of rectitude Conceding t hat

judges. nust suffer criticismwllingly, it is not the ques-
tion of their personal villifficafion but the effect it has
on the administration of public justice which is the
cor ner st one of contenpt action. The judge villified

rel evant to his judgnment woul d al ways shudder at the idea of
witing a judgrment which cannot neet the high standard of
the present contemer. in fact the vituperative |anguage
was the outcone of a defeated advocate which appeared to be
a very serious matter to the Hgh Court nobre so when
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concerned wth a nofussil place where there are one or two
courts and a few lawers, and the litigating public, is
nostly illiterate or poorly educated, and it is such a thing
which could not be ignored or allowed to pass by. Such
criticism is bound to substantially interfere wth due
course of justice because in the opinion of the H gh Court,
with which we are in agreenents the panphlet published by
the contemer was highly mschievous. Therefore, this is
not a fit case for giving benefit of S. 1 8 to the
cont emmer .

The contemmer did not recant either before the Hi gh Court or
eve before us. Even then the question is whether the
sentence of fine of Rs. 1000/ is called for in this case.
The contemmer al so 'showed sone ot her panphl ets which he had
publ i shed. Either he  is trying to inmpose hinself upon
courts or in his mstaken-zeal he is publishing panmphlets
criticising judgments of the courts. W are mindful of the
fact that the judges nust be feeling extrenmely inconvenient
whenever the contemmer must be appearing before thembut we
nmust not be oblivious to the fact that the path of justice
is not strewn with roses and justice being not a cloistered

virtue, it nust be allowed to suffer the scrutiny and
respectful, even though outspoken, comrents of ordinary men,
nor e so, by lawyers who are directly i nvol ved in
adm ni stration of justice. Wi | e, t heref ore, not

exonerating the contemmer, we think a token puni shrent woul d
serve the ends of justice because if the contemmer while
pursui ng his object zealously is required to be kept to the
path of rectitude, a token fine will also consciously rem nd
the contemer that he is not agentle map at | arge. Ve,
therefore, nodify the sentence of fine awarded by the Hi gh
Court and inpose a token fine of Re. 1/- on the contemer,
in default to suffer sinple inprisonnent for a week.
Accordingly, this appeal is partly allowed. W, confirmthe
convi ction of the appellant contemmer for contenpt of court,
but nodify the sentence directing himto pay a fine of Re. 1
/-, in default to suffer sinple(inprisonnent for ‘a week.
The fine, if already paid, balance shall be refunded to him
In the circunstances of the case, there shall be no order as
to costs

Appeal partly all owed.
P. H. P.
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