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Ful | Bench Formul a-Duty of |ndustrial Tribunal

HEADNOTE:

Thi s was an appeal against an award of bonus to the  worknen
of the Msore gold mining industries, then under  -conpany
managemnent . A covenant in the | ease executed in favour of
the conpanies pernmitted themto create a reserve fund to
neet depreci ati on and devel opnent expendi ture by
contributing 150 of the revenue expenditure to it and deduct
the same in calculating the net  surplus. The  covenant
i mposed no obligation on the |essees to create such a fund
and was obviously intended to provide a basis for the
lessor’s claimto royalties. It was contended on behal f of
the enpl oyer conpanies that the formula for determnation of
avai |l abl e surplus as evolved by the Full Bench of the Labour
Appel late Tribunal in MII Oawers Association, Bormbay v. The
Rashtriya M1l Mazdoor Sangh, Bonbay, (1950) L.L.J. 1247,
was i napplicable to gold mning industries which had specia
and distinguishing features of their own and that the
enpl oyers were entitled under the said covenant| to deduct
15% of the revenue expenditure as a prior . charge in
calculating the available surplus. It was their case /that,
thus cal cul ated, there was no avail abl e surplus out-of which
bonus could be awarded. The Tribunal was not inpressed by
this argument, disallowed the claimmade on the basis of the
covenant, applied the fornula, upheld the claim for
depreciation but as there was no evidence to show that —any
suns had actually been spent for:rehabilitation for the
years in question, refused to nake any all owance on that
head. It was further wurged in appeal that since the
conpanies were msled by previous awards passed in their
favour in not preferring any specific claimfor reliabili-
tation, apart fromthe general claimunder the covenant,
they should, in case their general claimwas disallowed, be
permtted to do so

Held, that the formula evolved by the Labour Appellate
Tribunal and generally approved by this Court and the
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cat egori es of prior charges prescribed by it wer e
conpr ehensi ve enough to cover each individual case and there
was no reason why it should not apply to the gold nmining
i ndustries as well.

M1l Owners Association, Bonbay v. The Rashtriya MIIl Maz-
door Sangh, Bombay, (1950) L.L.J. 1247, discussed.
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Miir MIls Co. Ltd., Kanpur v. Suti MIls Mazdoor Union
Kanpur, [1955] 1 S.C.R 991, referred to.

The covenant in the | ease, apart fromthe question whether
it could bind the worknmen, inmposed no obligation on the
enpl oyees and could not preclude an investigation by the
Tribunal, as to the nerits of each particular claim of
expenditure in order ~to ascertain the existence of any
avail abl e surplus, and the Tribunal was right in disallow ng
the claim made solely on the basis of the covenant which
coul d otherw se have been nmade under the formula itself.
Hel d, ' further, that the concept of social and economc
justice on which the claimof bonus.is founded apply equally
to gold mning industries as to any others and the fornula,
whi ch had for its purpose the- ascertainment of the avail able
surplus to make an award possible, owed its origin to the
same principles of social and econom c justice enshrined in
the Directive Principles of State Policy enunciated by Arts.
38 and 43 O the Constitution

It is for the Industrial Tribunal to determine in each
particul ar case, on the evidence adduced by ‘the enployers
and having regard to the special requirenents of the
industry, which itens of expenditure should be admtted
under each of the four categories prescribed by the fornula
and in doing so they should apply the principles laid down
and discussed in decided cases in a flexible manner " suited
to the requirements of each case

Ganesh Flour MIls Co. Ltd., Kanpur v. Ganesh Flour MIlls
Staff Union, (1952) L.A C 172, Trichinopoly MIlls Ltd.,
Ranj eenagar v. National Cotton MIls Wrkers; Uni on
Ranj eenagar, (1953) L.A. C. 672, The Meenakshi MIls /Ltd.,
Madur ai and Manapparai v. Their Worknen, (1954) L.A C/ 131',
The Rohtas Sugar Ltd. v. Their Worknmen, (1954) L.A'C. 168
and The Mettuy Industries Ltd., Mettur Dam V. The Wrkers,
(1957) L.A.C. 288, referred to.

As in the present case, the enployers were nisled by the
previous awards, it was only pro-per that they should  be
al | owed an opportunity to prove their claim for
rehabilitation apart from the general claim under the
covenant.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION Civil Appeal No. 648 of 1957.
Appeal by special l|eave fromthe judgment and order dated
Novemrber 24, 1956, of the Central GCovt. I ndustri al
Tribunal, Madras, in Industrial Dispute No. 1 of 1956.

H. N. Sanyal, Additional Solicitor-General of India,
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R. Ganapathy lyer, T. Rangaswanm |yengar and T. M Sen
for the appell ant.
Janardan Sharma, for respondents Nos. 1, 2 and 6.

L.K Jha, B. R L. lyengar and C V. Ranmachar-, for
respondents Nos. 3 and 5.

1958. May 22. The Judgnment of the Court was delivered by
GAJENDRAGADKAR J.-This is an appeal with special |eave by
the State of Mysore against the award passed by the Centra
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Governnment Industrial Tribunal, Madras, on Novenber 24,
1956, in Industrial Dispute No. 1 of 1956 between the
enployers in relation to the Gold Mnes of the Kolar Gold
Fields, Msore, and their worknen. The enployers were the
Chanpi on Reef Gold Mnes of India (KG) Ltd., Mysore State

the Mysore Gold M ning Conmpany (KGF) Ltd., Mysore State and
the Nundydr oog Mnes (KGF) Ltd., and their allied
establishments the Central Adnministration, the Kolar Gold
Fields Electricity Department, the Kolar Gold Field Hospita

and the Kolar Cold Field Watch and Ward establishment. The
di spute between these enployers and their worknen arose from
the claim nmade by the workmen for bonus for the cal endar
years 1953 and 1954. The Unions representing the workmen
al | eged that the enpl oyers had sufficient available surplus
in their hands from which they could and should be awarded
bonus for the two years in-question. The Union representing
the working in Mysore Gold Mning Co. Ltd., demanded four
nmont hs ~wages and five nmonths wages as bonus for the vyears
1953 and 1954 respectively. The Union on behalf of the
Nundydr oog M nes demanded four nonths total wages as bonus
for 1953 and 1954 whereas the workmen in Chanpi on Reef Cold
M nes demanded four nonths wages as bonus for the said two

years. The management opposed these demands on the ground
that there was no avail able surplus for both the years in
all the mnes and so no bonus can be awarded. |In substance

the tribunal has rejected the case nade out by the
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managenment and has passed an award i n favour of the workmen.
Taki ng into consideration all relevant factors the tribuna

has awarded as bonus wages at the rate of 1-1/2 months in
1953 and three nonths in 1954 to the workers of  Chanpion

Ref Mnes Ltd; 2-1/2 months in 1953 and 3-1/2 nmonths in 1954
to the workers of the Nundydroog M nes Ltd; and one nonth’'s
in 1953 and three nmonths in 1954 to the workers 'of the
Mysore Gold Mnes Co. Ltd. In regard to the  worknen
enployed in the allied establishments, the tribunal has
awar ded as bonus one nonth’s wages in the year 1953 'and two
nont hs basic wages in the year 1954.

It was urged before the tribunal by the nmanagenent that it

would be inappropriate to apply the  Full ~Bench formula
evol ved by the Labour Appellate Tribunal in the M1l Oaners
Associ ation, Bombay v. The Rashtriya M Il Mzdoor Sangh,

Bonbay (1) without suitable nodifications to the case of the
m nes. The argunment was that, unlike the textile -industry,
gold mning is a wasting industry, and the adjustnent of the
rival clainms of the enpl oyer and the enpl oyee, even on the
basis of social justice, cannot be properly. nmade by the
rigid application of the said formula. |In the case of  gold
mnes it is of considerable inportance that the industry
shoul d i nvest a large anount in search of new ore and hi gher
expenditure has to be incurred even for renewal and
repl acenent of machi nery. The tribunal accepted the
argunent that the special requirements of the gold ' nining
industry would have to be considered in dealing wth the
wor kmen’ s claimfor bonus, but nevertheless it was inclined
to take the view that the principles |aid down by the Labour
Appellate Tribunal in arriving at the Full Bench formnula
-shoul d be adhered to.

The next argunent which was raised before the tribunal was
based on sub-para. (5) in the |l ease deed executed in favour
of the managenment on February 20, 1949. The case for the
nmanagenent was that the managenent was entitled to deduct
15% of the revenue expenditure as a prior charge in
cal cul ati ng

(1)(1950) L. L. J. 1247.
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the available surplus. It Nl-as urged that the relevant
clause in the | ease deed required the nanagenent to create a
reserve fund to nmneet depreci ation and devel opnent
expenditure of a capital nature and to provide for the
search of new ore and it was urged that the anbunt debited
by the managenent in pursuance of this clause should be
treated as a prior charge. The tribunal was not inpressed
by this argument. It held that a separate fund for finding
out new ore and keeping the longevity of the industry was
absolutely necessary but it was not satisfied that the
covenant in the | ease on which reliance was placed by the
managenent could bind the worknmen and that the amount in
guestion could be treated as a prior charge. The tribuna

al so found that no evidence had been adduced before it that
any part of the anpunt thus debited had been in fact wused
for any of’ the  purposes nmentioned in the covenant .
According to the tribunal there was al so no evidence that,
in addition to the statutory depreciation any further
al |l owance shoul d be nmade for rehabilitation reserve and it
held that it was not shown that any amount had in fact been
spent for rehabilitation inthe tw relevant years. al

these findings the anbunt of Rs. 20.26 |akhs oil which the
management relied was not allowed by the tribunal because,
in its opinion, the said anount was a nixture of very many
i tens dependi ng upon the options exerci sed by the managenent
under the terns of the joint operation schemnes.

Anot her point of dispute between the parties was in respect
of the contribution made by the nanagement to the Pension
Fund schene. The managenent clai ned credit both for the
initial and the annual contribution nade by it in the
rel evant years. The tribunal held that, having regard to
t he circunst ances under which the pension fund was
i ntroduced by the conpanies and having regard to the fact
that it was intended only for the benefit of the covenanted
staff of the conpanies, it would be inequitable to allow
either the initial or the annual contributions /to take

precedence over the worknmen’'s claimfor bonus. Ther ef or e,
the claimby the nanagenent for deduction
900

of both the initial and annual contributions was rejected.
It was also urged by the managenent that the anount
representing the bonus paid to the worknen for the year 1950
shoul d be deducted in 1958 since it was actually debited to
the worknen in that year. The tribunal held that this claim
was i nadm ssible. Lastly, the tribunal disallowed the claim
made by the managenent for interest at a higher rate than 2
% on reserve enpl oyed as working capital during the rel evant
years. Having thus rejected nbost of the contentions raised
by the nmanagenent, the tribunal applied the Full /Bench
formula and cane to the conclusion that there was enough
avail able surplus in the hands of the managenent for the
years 1953 and 1954 and so it made an award in favour of the

wor kmen for paynent of bonus as al ready indicated. It is
this award which has given rise to the present appeal
Before dealing with the nerits of the appeal, it would be

relevant to state the material facts in regard to the
working of the Gold M nes which has ultimtely brought the
State of Msore as the appellant in the present appea
before us. Four Public Joint, Stock Conpanies incorporated
in the United Kingdomwere operating the Gold Mnes of the
Kolar Gold Fields by virtue of leases of mning rights
obtained by them fromthe CGovernment of Mysore. These
conpanies were the Msore Gold Mning (-1lo. Ltd., the
Chanpion Reef Gold Mnes of India Ltd., the Qorgaum GCold
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M ning Co. Ltd.,and the Nundydroog Mnes Ltd. The ternsand
conditions of the | eases obtained by these conpanies were
the sanme. After the second world war broke out, the value
of gold increased and so the Mysore |legislature passed an
act called the Mysore Duty on Gold Act, 1940 (Mys. XX of
1940) inposing duty on gold produced in the m nes. Thi s
duty was in addition to the royalty, rent, cesses and taxes
payabl e under the | ease deeds executed on March 25, 1935.
It appears that the gold mning conpani es represented that
the inposition of gold duties meant hardship for them and
that it did not |eave sufficient funds fromwhich provision
could be made for depreciation and
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devel opnent so necessary for the longevity of the mnes. As
a result of the negotiations, the Act of 1940 was repeal ed
in 1946 and a fresh agreenent made under which contribution
was levied by the State of Mysore against the conpanies.
Under this agreenment rupee conpanies had to be formed in
India to take over the undertaki ngs and assets in Mysore of
the Sterling or U K. conpanies and the seat of nanagenent
had to be transferred fromthe United Kingdomto India. In
pur suance of this agr eenent f our rupee conpani es
corresponding to the four Sterling or U K. conpanies were
formed in India. Their names were the Mysore Gold M ning
Co. (KGF) Ltd., the Chanpion Reef Gold Mnes of India (KGF)
Ltd., the Oorgaum Gold M nes (KG-) Ltd., and the Nundydroog
Mnes (KGF) Ltd. Al the shares in the rupee conpanies were
hel d by the corresponding Sterling or U K conpanies. The
assets in Mysore of the Sterling conpanies were transferred
to the corresponding K G F. conpanies and the mning
operations were carried on by these conpanies fromApril 1,
1951, by conforming to the terms and conditions enbodied in
the agreenments (copies of which are Exs. 1 and 2).

The four gold nining conpanies had for the purposes of
conveni ence and economy common _establ ishments called Centra

Adm ni stration, Medical Establishnent and the Electricity
-Departnent. There was also a private |Iimted conpany naned
Kol ar M nes Power Station (K. G F.) Private Ltd., all the
shares of which were held by the said gold mning conpanies.

This was only an ancillary conpany and its object "was to
mai nt ai n a stand-by energency plant f or gener at i-ng
electricity in case of enmergency and to distribute electric
power to the gold mning conpanies. The gold m ning
conpani es were nmanaged by the sane nanagi ng agents by nane
John Tayl or & Sons

(Private) Ltd.

The COorgaum m ne soon becane an uneconomi c unit because it
had reached such depths that owing to technical difficulties
ore could no longer be taken out of them Thi's conpany,

therefore, ceased m ning

902

operations in 1953 and transferred its leases with the
concurrence of the Mysore Governnent to the Chanpion  Reef
Gold Mnes of India (K G F.) Ltd. Since then QGorgaum
conpany has gone into liquidation. That is howin the vyear
1954 there were only three operating, mning conpanies and
their allied establishnments.

In 1956 the Mysore State nationalised the gold nmining
industry by an act called the Kolar Gold M ne Undertakings
(Acqui sition) Act, 1956 (Mys. XXIlI of 1956). According to
the provisions of this Act and the notification issued
thereunder, the undertakings of the gold mning conpanies
vested in the State from Novenber 29, 1956. |n consequence,

the CGovernment becane liable to pay the bonus awarded by the
Central Covernment Industrial Tribunal, Madras. That is how
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the State of Mysore felt aggrieved by the said award and has
preferred the present appeal by special |leave to this Court.
The first point which calls for our decision is whether the
tribunal was justified in applying the principles underlying

the Full Bench fornula in determning the existence or
otherwise of the available surplus in the hands of the
appel lant during the relevant years. In The MIIl Owmners
Associ ation, Bonbay v. The Rashtriya MI| Mazdoor Sangh

Bonbay(1), the Labour Appellate Tribunal was called upon to
consider the workmen’s claimfor bonus. The appellate

tribunal held that bonus was not an exgratia paynent even
where wages had been standardised nor was it a matter of
deferred wages. The recognition of the worknen's claim for
bonus rests on the view, which is now well established, that
both |abour and capital contribute to the earnings of the
i ndustrial concern and that social justice requires that,
wor kmen shoul d be all owed a reasonable share in the profits
made by the industry. |In determning the quantum of the
profit to which worknen as a whole (,an be held to be
entitled, the Labour Appellate Tribunal evolved a fornula
under which the amount of the available surplus in the hands
of the enpl oyer

(1)(1950) L.L.J. 1247.
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can be determined. This fornula takes the figure of the
gross profits made by the industry for the relevant year and
nmakes provisions for depreciation, for reserves, for
rehabilitation, for return at 6% on the paid-up capital, for
a return on the working capital at a | esser rate than the
return on the paid-up capital and for the payment of incone-
t ax. These itens are treated as prior ~charges and the
amount determi ned after deducting the aggregrate total of
these items from the gross profits'is deemed to be the

avail able surplus for the relevant year. It is in this
avai l abl e surplus thus deduced that labour is entitled to
cl aima reasonabl e share by way of bonus. It would thus be

clear that under this fornmula the exi stence of an available
surplus is a condition precedent for the award of ‘bonus to
wor knen. The formula also postulates that the claim for
bonus is made by workmen who are not paid what may properly
be regard as living wages. The paynment of bonus is thus
intended to attenpt to fill up the (Tap, to the extent that
is reasonably possible, between the wages actually paid to
the worknmen and the living wages which they legitinmately
hope in due course to secure. This fornula has received the
general approval of this Court in Miir MIlIs Co. Ltd.,
Kanpur v. Suti MIIs Mazdoor Union, Kanpur . (1). It is
conceded before wus that since 1950 the basis  supplied by
this, formula has been adopted by industrial adjudication
all over the country in dealing with the worknen’s claim for
bonus in different kinds of industries.

It is, however, urged by M. Sanyal, for the appellant, that
the appellant’s industry is a wasting industry and it needs
speci al consi der ati on. Search for new ore which is
essential for the prosperity and longevity of this industry
is its special feature and the interests of the industry
itself require that proper and adequate provision for
prospecting new ore nust be made before the workmen's, claim
for bonus can be awarded. Simlarly a |larger provision my
have to be made for depreciation or

(1) [1955] 1 s. C R 991

I 15
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rehabilitati on because of the special needs of this in-
dustry. It may be conceded that this inustry has sone
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special needs of its own; but it cannot be -denied that the
principles of social justice oil which a claimfor bonus is
founded apply as nuch to this industry as to others. Socia
and econom c justice have been given a place of pride in our
Constitution and one of the directive principles of State
policy enshrined in Art. 38 requires that the State shal
strive to pronote the welfare of the people by securing and
protecting as effectively as it nmay a social order in which
justice social, econonmc and political shall informall the
institutions of national life. Besides, Art. 43 enuiiciates
another directive principle by providing that the State
shall endeavour to secure, by suitable legislation or
econom ¢ organi zation or in any other way, to all workers,
agricultural, industrial or otherwi se, work, a living wage,
conditions of work ensuring a decent standard of I|ife and
full enj oynent of~ leisure and social and cul tura
opportuniti es. The concept of-social and economic justice
is a [diving concept of revolutionary inport ; it gives
sustenance to the rule of |aw and neaning and significance
to the ideal of a welfare state. It is on this concept of
social justicethat the fornmula in question has been founded
and experience in the matter of industrial adjudication
shows that, on the whole, the formula has attained a fair
amount of success. It is true that in industrial ad-
judication purely /techinical and |l egalistic considerations
which are apt to lead to rigidity or inflexibility would not
al ways be appropriate; nor is it desirable to allow purely
theoretical or acadenic considerations unrelated to facts to
influence industrial  adjudication. Inits attempt to do
soci al justice, industrial adjudication has to adjust riva
clains of the enployer and his workmen in a fair and just
manner and this object can best be achieved by dealing wth
each problem as it arises on .its own facts and
ci rcumst ances. Experience has shown that the formula in
guestion is, in its application, elastic enough to neet the
requi rements of individual cases, and so we do not think
that the appellant has nade out a case for any addition to
t he
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exi sting categories of prior charges. It is clear that the
amounts which can be admitted under the said existing
categories would have to be determined inthe light of the
evi dence adduced by the enpl oyer and having regard to the
special requirenents of the enployer’s industry. In _the
present case the special features of the appel lant’s
i ndustry on which M. Sanyal relies would have to be taken
into account’ in determning the anbunts which~ could be
i ncl uded either under depreciation or under rehabilitation
That is the approach adopted by the tribunal in the present
case and we do not think that any conplaint can be validly
nade agai nst it.

The next point which has been urged by M. Sanval relates to
the claimmade by the appellant for the deduction of 15% of
the revenue expenditure under a special covenant of the
| ease. Let wus first refer to the relevant terns of the
| ease on which this argunment is founded. The original |ease
whi ch was executed in 1935 had, under para. 3, inposed upon
the |lessees an obligation that they shall, during the term
of the lease, in the best and the nost effectual manner and
wi thout interm ssion, except when prevented by unavoidable
accident, search for all gold netals, netallic ores, pre-
cious stones, coal and other substances of a saleable or
nmercantilable nature within or upon the m ning bl ock. The
second schedule to the |ease purported to define the
expression adjusted annual profits of the | essee’ on which
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the lessor’'s claimfor royalty was based. The adjusted
annual profits of the lessee had to be ascertained under
this schedule by reference to the published annual accounts
of the | essees and nmeant the difference in any year between
the gross incone of the |essees fromall sources and the
gross anount of the sums nentioned in paras. 1 to 6 of the
schedul e. Para. 5 to the schedule referred to a sum equa

to 15% of the aggregate anount of the expenses nentioned in
para. 4 of this part of the schedule. Thus it appears that
anongst the items which the | essee was entitled to deduct
from the gross revenue for the purpose of determining his
adj usted annual profits was included the anmount nentioned in
para. 5. Subsequently by an

906
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agreement and deed of wvariation executed in 1949 the
deductions which the |essee was entitled to make from the
gross profits for the purpose of determining his adjusted
surplus were statedin a nodified form The adjusted profit
was now ' called the net surplus and the procedure to be
adopted to determine this net surplus has been nentioned in
para. 5 of this docunent. CC ause (v) of para. 5 is the
material clause wth which we are concerned. Under this
clause a sum up to 15% of the aggregate anount of the
expenses of the /|Iessees shown as debit itenms in their
publ i shed revenue account or Incone and Expenditure account
shal | be reserved for depreciation and devel opnent
expenditure of a capital nature such as search for new ore,
pur chase of machi nery, etc., and for renewal s and
repl acements and shall_ be credited to a ~separate fund

provi ded, however, that the accunul ated balance in the said
fund | ess commitnents does not exceed 25% of the expenses of
the I|essee shown as debit items in their published revenue
account or |Incone and Expenditure account as the case nmay be
for the first year on which the 15% was cal cul ated or of the

| ast precedi ng year whichever shall be greater. It is on
this clause that the appellant clains to treat the amount of
15% as a prior charge in the present proceedings. The

argunent is that this is a valid contract between the | essor
and the |lessee and the lessee is entitled to claim the
benefit of the contract and to treat the amount as a prior
char ge.

In dealing with this point we do not think it is necessary
to decide the | arger academ c question as to whether such a
contract would bind the workmen. The tribunal has hold that
since the relevant covenant has the effect  of wi thdraw ng
from the gross profits a substantial ampunt; worknen are
entitled to contend that the contract does not bind them and
the anmount should not be treated as a prior charge. In our
opinion it would be possible to deal with this question in a
different way. The appellant’s argunment assunes “that the
| essee is under an obligation to create a reserve fund and
to contribute to it an amount equal to 15% as nentioned in
the clause. This
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assunption is not justified by the clause itself It s
significant that the clause does not inpose on the appellant

an obligation to create a reserve fund at all. The only
obligation which the | ease has inposed on the appellant is
that the appellant shall make a search for all gold and
nmetallic ores during the continuance of the lease. If, for

carrying out this search the appellant actually spends any
amount he may be entitled to claimcredit for that anmount ;
but neither the lease nor its annexures inpose any
obligation on the appellant to spend a particular anbunt in
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that behalf or to create a special fund earmarked for that
pur pose. The lessor has nerely allowed the appellant to
create a specific fund as indicated in the relevant, clause
and the |lessor has agreed to allow the appellant to deduct
the ampunt thus put in the said reserve fund from year to
year fromthe gross receipts for the purpose of determning
the appellant’s net surplus. In other words, for deciding
the anmobunt of net surplus on which the lessor’s clainms such
as that for royalties or contributions nay be based, the
appellant is allowed to nake certain specified deductions;
amongst these is the 15%nentioned in para. 5, «cl. (v).
: Besi des, the 15% of the aggregate anobunt mentioned in the
clause is the maximumlimt which the contribution to the
special fund in any year is allowed to reach under this
cl ause. Prima facie it appears to be doubtful if the
appellant’s failure to create a reserve fund or to make a
contribution to the said fund fromyear to year woul d neces-
sarily ~incur forfeiture of his lease. However, apart from
this consideration there is no obligation inposed on the
appel | ant. _under this clause and any argunent based on the
al | eged obligation cannot, therefore, be accepted.

There is also another consideration which nmust be borne in
m nd. The fund contenplated by the relevant <clause is
intended to nmeet depreciation and developnent expenditure
and it is clear that the depreciation and rehabilitation are
included in the Full Bench formula anmpbngst. the itens of
prior charge in dealing with worknmen’s clai mfor bonus. | f
the appellant wants to make a claimfor depreciation and
rehabilitation
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it would be open to himto make such a claimeven under the
Full Bench fornmula. |Indeed its claimfor depreciation has

been wupheld by the present award. The fact that itens of
depreciation and rehabilitation are included in this clause
shows that even if the amounts clained by the appellant
solely on the strength of this clause are not allowed, it
woul d nevert hel ess be open to the appellant to nake'a claim
in respect of admissible itens independently of the clause
and if he succeeds in proving this claimthere could be no
injustice to the appellant. |In our opinion it would not be
reasonable or fair to allow the appellant’s specific claim
for 15% by way of rehabilitation solely on the ground that
the clause allows it to debit up to 15%in a special fund
wi thout examining the question as to whether a claim for
depreciation and rehabilitation is justified, and if yes,
what shoul d be the amount which should be treated as a prior

charge in the present proceeding. |Inclusion of these itens
in a separate fund all owed under the relevant clause cannot
preclude an investigation by the industrial tribunal /into

the nerits of the said itens and that is what the appellant
seeks to do by placing his claimin that behalf solely on
the rel evant clause. W are, therefore, satisfied that the
tribunal was not in error in disallow ng the claimmde by
the appellant solely on the strength of this particular
cl ause.

As we have already pointed out the tribunal has in fact
conceded that the appellant would be justified in naking a
claim for prospecting newore and thereby helping the
| ongevity of its industry ; but since no material was placed
before the tribunal on which the tribunal could determne
the anmount which the appellant can legitimately claim in
that behalf, the tribunal was unable to give the appellant
any relief inthis matter. |In this connection M. Sanya
referred us to the entries in the extracts fromthe bal ance-
sheets which referred to the captial expenditure during the
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rel evant years on buildings, machinery and plant and
sundries as well as on shaft sinking, etc. |In regard to the
Mysore Gold Mning Co., for instance, the capita
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expenditure in question during the year endi ng Decenber 31
1953, was shown as Rs. 3,30,729 (Ex. VIiL-A). But the
difficulty in accepting this figure as a prior charge either
under depreciation or under rehabilitation arises from the
fact that M. Rajagopal Srinivasan who was examnmi ned on
behal f of the appellant was unable to explain how this tota
amount was made up. The witness expressly admitted that the
conpani es had no record to show separately the amounts under
di fferent heads. M. Sanyal fairly conceded that the
conpani es mght have | ed better evidence in support of their
case. As the evidence stands, however, it is difficult to
chal | enge the correctness of the view taken by the tribuna
that the anmpbunts shown in the different extracts from the
bal ance-sheets ~are a mxture of very many itens depending
upon the options exercised by the managenent and that it
woul d be inpossible to say which part of the said anpunts
can be legitinately treated as prior charge under the
headi ng of rehabilitation. That is why we do not think that
M. Sanyal can succeed in his argunent that, on the evidence
as it stands, the appellant is entitled to any particular
amount under the heading of rehabilitation

That takes us to the appellant’s case in regard to the
annual contribution towards the pension fund which has been
di sall owed by the tribunal. It appears that the schene of
pension fund which was intended for the benefit of the
covenanted servants of the sterling conmpanies came into
operation as from January 1, 1951, soon after the rupee
conpani es cane into existence. Certain rul es appear to have
been framed in respect of this pension fund and a trust has
apparently been created for the administration of the ' fund.
Under these rules the conpanies nmade the contribution which
is called the initial contribution to the fund as specified
in para. 1(c) of the rules. In/addition to this/ initia
contribution, the conpanies had to pay to the fund by / half-
yearly instalnments on June 30 and Decenber 31 of each year
an ordinary annual contribution at the rate specified in
para. 6. The appellant makes a claimfor the deduction  of
this annual contribution as a prior charge and his grievance
is that this
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cl ai m has been unreasonably disall owed by the tribunal: In
regard to this fund the tribunal has nmade certain findings
of fact which cannot be chall enged before us. . The tribuna
has relied on the circunstances under which this fund cane
into exi st ence. M. Jha, for the respondents, has
characterised this fund as a parting gift of the Sterling
conpanies to their covenanted servants and it would appear
as if the tribunal was inclined to take a simlar view about
the genesis of this fund. The class of persons for  whose
benefit this fund has been created consists of a very snal
nunber of officers. 1t does not appear fromthe record that
these persons clained this benefit or that granting this
benefit was ot herw se necessary for the successful operation
of the affairs of the conpanies. The officers who got the
benefit of this fund were entitled to gratuity and during
all the years of their existence the Sterling conpanies had
never thought before of creating such a fund. A claim for
the initial contributionto this fund has not been nade
before us; but even in regard to the annual contribution the
tribunal was not satisfied that the ambunt was reasonable
and that the paynment of this anpbunt was otherwise justified
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on the nerits. As against these facts the tribunal referred
to the cases of a l|arger nunber of non-covenanted servants
of the conpani es and ot her enpl oyees for whom no such fund
exi sts. Having regard to all these circunstances the
tribunal held that it would not be fair or just to allow the
appellant to claim that the annual contribution to the
pension fund in question should be treated as a prior
charge, and thereby reduce the gross profits which would
adversely affect the respondents’ claimfor bonus. In our
opi ni on, whether or not this particular anmbunt should be
allowed as clained by the appellant does not raise any
general question of |aw and the reasonabl eness of the claim
has, therefore, to be judged in the light of all relevant
facts and circunstances. ~ As the tribunal has found against
the appellant on this point we do not think we would be
justified in interfering with the decision of the tribunal
The next contention raised by M. Sanyal is in
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respect of the finding nade by the tribunal in regard to the
amount  of bonus paid by the conpanies to their worknmen for
the vyear 1950. The enployer’'s case was that though this
bonus had accrued for the year 1950 it was actually paid in
1953 and so the amount of the bonus should be deducted from
the gross profits  for 1953. This contention has been
rejected by the tribunal. The tribunal has observed that
though the disbursenent of bonus for the year was actually
nmade in the early part of 1953 the ampunt was provided and
debited in 1952. 'This can be seen fromthe incone-tax as-
sessnent order to which the tribunal has referred. The
enpl oyer had cl ai mred as an expendi ture the ampunt \in respect
of bonus relating to 1950 in the said inconme tax - proceeding
and so it was held that the said anpunt cannot now be taken
into consideration for the year 1953. W do not 'see any
error of law conmmitted by the tribunal in recording this
fi ndi ng. It is clear that the respondents were found
entitled to bonus for the year 1950, because the comnpanies
held in their hands sufficient available surplus from the
tradi ng profits of that year. In the absence of
satisfactory evidence, normally the bonus paid to the
respondents for the year 1950 cannot be  brought into
accounting for a subsequent year. W are, therefore,
satisfied that the appellant cannot successfully chal l-enge
the tribunal’s finding on this question

It will now be material to refer to the two previous awards
between the conpanies and their workmen because M. _Sanya
has based an argument on these awards and that argument vyet
remains to be examined. On January 5,1953, M. V. N
Di kshitulu, the sole menber of the industrial tribunal  nade
his award in an industrial dispute between the Chanpi on Reef
Gold Mnes of India Ltd., and its worknmen. By this /award
the tribunal held that the claimnmade by the enpl oyer on the
strength of the clause permitting the creation of a 'reserve
fund and an annual contribution to it up to 15% "cannot. but
be all owed because m ning operations can be performed only
subject to the condition of nmaking the said item of

116
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reserve as per the agreenment and hence it stands to reason
that the reserve should be deducted fromthe gross profits
to ascertain the available surplus”. It is clear from the
award that the tribunal did not consider the effect of the
terns contained in the clause after construing the relevant
clauses and we see no discussion about the merits of the
rival contentions in respect of this claim Apparently, the
tribunal accepted the enployer’'s case at its face value and
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granted the relief to the enployer wthout considering al

the relevant clauses of the lease and its annexures and
without examining the nmerits of the worknen’s case on the
poi nt . The next award was passed by M. Dave on Decenber
31, 1954, in Reference Nos. 6 and 7 of 1954. These two
ref erences arose from di sputes between the Orgaum Gold M nes
and the Chanpi on Reef Gold M nes and their worknmen. By this
award M. Dave rejected the enployer’s claimfor deducting
15% fromthe gross profits under the rel evant clause because
he was not satisfied that the maximumlimt of 25% nentioned
in the clause had not been exceeded during the year 1952.
The enployer did not produce rel evant books of account and
M. Dave took the view that the non-production of the books
showed that the enployer was afraid that the books would
indicate that the maximumlimt had already been exceeded.
On that view M. Dave reached the conclusion that the
enpl oyer was not entitled to make any contribution to the

fund during the relevant year. In regard to the pension
fund M. Dave disallowed the claimfor initial contribution
but allowed the claimfor annual = contribution. He was

inclined ~to hold that the annual contribution was nade for
services rendered during that year and should certainly form
part of the expenses of that year. This award was taken
bef ore the Labour Appellate Tribunal. The Labour Appellate
Tri bunal confirmed M. Dave’'s decision both in regard to the
initial and the annual contribution towards the pension

fund. The Appellate Tribunal, however, different from M.
Dave in regard to the enployer’s claimfor the deduction of
15% under the rel evant clause. It accepted

913

the finding of the tribunal that the enpl oyer had failed to
prove that in a particular year the maxi numof 15% was in
fact required to be contributed to the reserve fund.
However, it held that the anmount of Rs. 4.77 I akhs
represented the actual expenditure incurred by the enployer
during the year and so this anmount was allowed to be treated
as a prior charge., It would no doubt appear as if the
Appel late Tribunal’ took the relevant figure ‘from the
bal ance-sheet as showi ng the actual expenditure. It is
unnecessary for us to consider whether this finding was
justified or not. VWhat is, however, relevant  for the
present purpose is the finding of the tribunal that the
conpany was not entitled to claimthe full provision of the
rate of 15% of the total revenue expenditure allowed under
the clause in question

M. Sainyal has referred to these two awards in support of
his contention that the conpanies did not think it necessary
to nake a specific claimfor rehabilitation because - it was
thought that followi ng the previous awards the clai m nade
for 15% would be allowed. His argunment is that if the claim
based on the covenant is disallowed it would be wunfair to
his client not to allow any claimfor rehabilitation at all
It is clear that the claimfor rehabilitation which could
have been separately nade by the company was not so  made
because it was included in the claimfor the deduction  of
15% There is also sone force in M. Sanyal’'s argunent
that, having regard to the previous awards the conpani es may
have thought that the said claimwuld be allowed. Since we
have held against the appellant in respect of the mgjor
claim nade on the said relevant clause of 15% it s
necessary to consider whether the appellant should be
allowed an opportunity to nake out a specific claim for
rehabilitation and |ead evidence in support of the said
claim

M. Jha, for the respondents, has resisted the appellant’s
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request for a remand to enable it to put forward this claim
for rehabilitation. He argues t hat t he conpani es

del i berately di d not make a specific claim for
rehabilitation and chose to rest their case on the relevant
terns of the contract because they knew t hat
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a claimfor rehabilitati on would not be sustained. In this
connection M. Jha referred us to the principles adopted by
industrial <courts in deternmining the enployer’s clains for
rehabilitation. W are not inpressed by this argunent. It
seens to us that, if the enployer was partly nmisled by the
previous awards and did not in consequence put forward a
specific claimrehabilitation it would not be fair or just
that he should be precluded from naking such a claim even
after his general claim for the deduction of 15% is
di sal | owed. After ~all, the Full Bench formul a has
recogni sed the existence of four items as constituting a
prior charge on principles of social justice and if, in the
present case, the enployer failed to make out a claim for
deduction —of one of the itens substantially as a result of
the previous awards passed inits favour, he cannot be
penalised as suggested by M. Jha. W would accordingly
allow the appellant to put forward before the tribunal a
speci fic claimunder the heading of rehabilitation and |ead
evi dence in support of ‘the said claim

Wile we are sending this case back for ‘the purpose of
determ ning the appellant’s claimfor rehabilitation and for
deci di ng two ot her points which we woul d presently indicate,
it would be useful, if we briefly refer to the principles
whi ch are usual |y adopted” by industrial courts in
adj udi cating upon the enployer’'s claimfor rehabilitation

It is not disputed before us that these principles would
have to be borne in mnd by the tribunal in determning the
validity of the appellant’s claimfor rehabilitation  which
we are now permtting it to nake. |t has been observed by
the Labour Appellate Tribunal in Ganesh Flour MIlls Co.
Ltd., Kanpur v. Ganesh Flour MIls Staff Union (1) that
though the enployer is entitled to claimdeductions fromthe
gross profits in respect of rehabilitation as a matter of
right it is difficult to lay down any -general rul e
applicable to each and every industry. The Full Bench
fornmula evolved in the case of The MII Omners Associ ation

Bonbay (2), was not intended to |lay down any hard and fast
rule in that behal f For

(1) (1952) L.A.C. 172.

(2) (1950) L. L. J. 1247.
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the purpose of sustaining the claimfor rehabilitation there
nust be evidence to showthe age of the nmchinery, the
period during which it requires the replacenent, the cost of
repl acenent, the anmount standing in the depreciation and
reserve fund and to what extent the funds at the disposal of
the conmpany would neet the cost of replacenent. In
Trichinopoly MIIls Ltd., Rameenagar v. National Cotton
MIlls Workers’ Union, Ranjeenagar (1) the appellate tribuna

has observed that for determining the total ampunt required
for rehabilitation it is the original cost that has to be
multiplied by an appropriate multiple, for instance 2.7, for
the purpose of ascertaining the replacenment value of the
machi nery, buildings and plant. From the anmount thus
obtained 5% of the original value is to be deducted as
breakdown value. The balance is treated as sufficient to
conpl ete replacenent of machinery and buil dings. Then the
amounts in hand under the head of depreciation, genera

reserve and rehabilitation have to be totalled and this
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total has to be deducted fromthe aforesaid bal ance which is
required to conpl ete repl acenent of nachi nery and buil di ngs.
It is the balance thus drawn that has to be spread over a
nunber of years, as for instance 15, for the purpose of
rehabilitation; in other words, the balance has to be
divided by 15 and the ampunt thus determined has to be
treated as prior charge under the heading of rehabilitation
for the relevant vyear. (Vide The Meenakshi MIlls Ltd.,
Madurai and Manapparai v. Their Wrkmen(1l) ; The Rohtas
Sugar Ltd. v. Their Workmen (3) ; and The Mettur |Industries
Ltd., Mettur Damv. The Workers (4)). Thus the appellant’s
claim for rehabilitation would have to be tried by the
tribunal in the light  of these decisions. In the
application of the principles discussed in these decisions,
i ndustrial adjudication cannot adopt an inflexible or rigid
approach; these principles will have to be applied with such
nodi fi cati ons and adjustnments-as may be found necessary,
just and expedi ent having regard to the evidence led by the
parties before the tribunal and

(1) (1953) LA C 672

(3)(1954) L.A.-C. 168, 184.

(2)(1954) L.A C 131.

(4)(1957) L.A.C 288.

916
having reward to the special-needs and requirenments of the
i ndustry. Thi s position appears to be fully recognised by

the Labour Appellate Tribunal in these decisions thensel ves.
There is another point on which M. Sanyal has requested us

to call for a finding fromthe tribunal. H s case is that
the award of the tribunal in one material particular suffers
from an error apparent on the face of the record. In the

award, the initial contribution to the pension fund and the
annual contribution to the pension fund have been added back
for both the years in respect of -all the conpanies. M.

Sanyal contends that the ampunt added back under the headi ng
" annual contribution to the pension fund real ly includes
the initial contribution to the said fund also, and so it
was erroneous to have added back a separate anount ‘under the
heading " the initial contribution to the pension fund'. -In
ot her words, the grievance is that the amunt of the initia

contribution has been added back twice. M. Jha, for the
respondents, does not accept M. Sanyal’ s —contention -that
this is an error apparent on the face of the record. He
di sputes the assunption nade by M. Sanyal that the annua

contribution to the pension fund in each case includes the
initial contribution as well. W do not propose to - express
any opinion on the nerits of this dispute. W think it 1is
desirable that the tribunal should be requested to nake its
finding on the question as to whether the amount of initia

contribution has been added back tw ce over as suggested by
the appellant. This is the second point which we' -want to
remit for the consideration of the tribunal

The third point which we -propose to renmt for t he
consi deration of the tribunal has - been raised by M. Jha
for the respondents. He argues that the tribunal has
conmtted an obvious error in allowing a deduction of
statutory depreciation to each one of the conpanies for both
the years in question and in support of his argunent he
relies on the statenments contained in the report of the
directors in each case. As an illustration we should refer
to the report and accounts of the Nundydroog M nes (KGF)
Ltd., for the
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year ended Decenber 31, 1953. In this report, wunder the
item " capital expenditures, it is stated that the sum of
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Rs. 13,50,000 being depreciation for the period April 1,
1951 to Decenber 31, 1953 has now been witten off. M. Jha
contends that, since this anount has been witten off as
depreciation, in calculating the available surplus for the
year no anount should be, allowed by way of statutory
depreci ati on. This argument has been considered by the
tribunal in para. 20 of its award but M. Jha wants to
chal l enge the correctness of the conclusion reached by the
tribunal. W would nornmally not have allowed M. Jha's
request for a reconsideration of this nmatter; but since on
two points raised by the appellant we are remandi ng the case
to the tribunal and calling for its findings on the said
points we think it right to allow the respondents an

opportunity to re-agitate this point. |In fairness to M.
Sanyal we nay add that he did not object to this natter
being remitted to the tribunal for reconsideration. We
woul d, however, like to nake it clear that in dealing wth

this point it ~would not be open to the respondents to
contend that ~the —appellant was not entitled to claim
addi ti onal depreci ation under the head of statutory
depr eci ati-on. This Court-has held in Sree Meenakshi MIlls
Ltd. v. Their Worknen (1) that additional depreciation which
is adm ssible under s 10(2) (vi) of the Income-tax Act need
not necessarily be allowed by industrial courts in
determning the available surplus under the Full Bench
formula. W wish to nake it clear that it woul d not be open
to the respondents to raise any contention on the strength
of this decision under the issue which is being remtted to
the tribunal at their request.

It is sonewhat unfortunate that, though we have hel d agai nst
the appellant on the main points urged by M. Sanyal before
us, we cannot finally dispose of the appeal today. It is
true that it is of the utnobst inportance that industria
adj udi cation should be dealt with speedily and @ without
unnecessary delay; but in the present case we have cone to
the conclusion that it would be fair and just to allow the
appel l ant to raise

(1)[1958] S.C.R 878.
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the two points nentioned in the judgnent. That is why we
think it necessary that this case should be sent back to the
tribunal wth the direction that the tribunal should make
its findings on the issues remtted to it by this judgment.
The three issues on which we want a finding from the
tribunal are:

(1)In addition to the statutory depreciation allowed, is
the appellant entitled to claimany deducti on under the head
of rehabilitation, and if yes, to

what amount ?

(2)Does the award in substance add back the initia
contribution to the pension fund twice over in naking
cal cul ati ons for ascertaining the avail able surplus ?

(3)In allowing statutory depreciation to the appellant for
the rel evant years, has the award virtually allowed the said
depreciation twice over having regard to the fact that a
| arge anount has been witten off by the appellant towards
depreciation for the said period ?

Parties wll be at liberty to lead additional relevant
evidence. The tribunal should consider the evidence |led by
the parties, hear their |earned advocates and make its
findings on these issues. W would also direct the tribuna
to consider whether, as a result of its findings on any of
the said issues, any adjustnent will have to be nade in its
final amard. |If, as a result of its findings, the amount of
available surplus is likely to be materially affected then
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the tribunal should indicate what the available surplus in
that case would be in respect of each of the conmpanies in
regard to each of the two years in question. The tribuna
should also nake a finding as to the anbunt of bonus to
whi ch the respondents would, in its opinion, be entitled on
this altered finding as to avail abl e surpl us.

We desire that this appeal should be finally di sposed of as
soon as possible; so we direct that the tribunal should
submit its findings along with the evidence to be recorded
hereafter to this Court within three nonths from today.
Both parties have stated to us that this matter has to be
and woul d be dealt with by the Central Government |ndustria
Tri bunal functioning
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at Bangal ore. The proceedings will accordingly be renitted
to the said tribunal. The appellant will pay the cost of
remand in any event. Costs of the present hearing of the
appeal will be costs in the appeal.

W would I|ike to add that M. Sanyal has agreed without
prejudice that the appellant will pay to the respondents
fifteen days basic wage towards their <claim for bonus
during the rel evant years.

Case, remanded.




