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ACT:

Right to file a conplaint u/s 26(2) r/ws. 2(4) of the Bihar
Shops and Establishments Act, 1953.

Wrds and Phrases--Scope of the words "subject to the
manuf acturing process" occurring in s. 2(1) of the Factories
Act (LXII1) 1948.

HEADNOTE:

The services of Respondent Raml akhan Si ngh who was ' working
as sectional officer in the Waste Paper departnment @ of the
paper factory of the appellant at Dalm anagar, Bihar State
was termnated with imredi ate effect by a notice dated 10-6-
1970, with an offer of one nonths wages in |ieu of / notice.
The respondent assailed the order of his termnation by
making a conplaint u/s. 26(2) of the Bihar Shops &
Establi shments Act, 1953. The appellant contested on
nmerits, as well as on the technical ground that it was not
mai nt ai nabl e under the Bi har Act as the respondent was - not
an enployee within the nmeaning of s. 2(4) of the Act. The
Labour Court, by its order dated 29-5-1972, held that the
respondent was not a factory worker within the neani ng of s.
2(1) of the Factories Act, 1948 and hence was an enpl oyee
within the neaning of the Bihar Act. The Wit Petition
filed by the appellant in the Patna H gh Court against. the
said order was dism ssed asking himto agitate this  point
after the final decision was nade by the Court. The Labour
Court, on nerits, decided the matter on 28-2-1973; - all owed
the petition of the respondent and ordered his reinstatenent
with full back wages. A fresh wit petition challenging the
said orders was al so dism ssed by the Patna Hi gh Court.
Al'l ow ng the appeal by special |eave, the Court,

HELD: Only a. person who is an enployee u/s 2(4) of the
Bi har Shops and Establishnments Act, 1953, could file an
application u/s 26(2). [95B]

Even (persons enployed in a factory by the inclusive clause
in the second sentence the definition in S 2(4) are
enpl oyees within the nmeaning of the Bihar Act. But two
exceptions have been carved our fromthe category of such
persons. nanely, (1) "Wo are not workers within the nmeaning
of the Factories Act", such a worker does not cone wthin
the inclusive definition of the term enployee; (2) who are
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not working in a managerial capacity. In other words even a
person enployed in a factory and who is not a worker wthin
the nmeaning of the Factories Act will not be an enpl oyee u/s

2(4) of the Bihar Act, if he is working in a manageria
capacity. [95D F]

Reading clause (1) of s. 2 of the Factories Act, 1948,
together with clause (k) and (m thereof, it is clear that a
person to be a worker within the neaning of the Factories
Act nmust be a person enployed in the prenmises or the
precincts of the factory. [96(

State of UP. v. M P. Singh & Os., [1960] 2 SCR 605
reiterated

Raw nmaterials wused in  the manufacturing process for
produci ng paper and its various products, undoubtedly, wll
be a "subject of the manufacturing process’ wthin the
nmeaning of clause 1 of section 2 of the Factories Act,
what ever al so may be or nmay not- be such subject. [97A-B]

In the instant case, the respondent was not working in a

nmanagers ~/capacity. Though he was not enployed "in any
manuf acturing process or in cleaning any part of the
machi nery-or _prem ses used for a manufacturing process", he

was engaged in a work which was connected with the

"Subj ect of the manufacturing process"” and therefore, he was
a factory worker within the neaning of clause (1) of s. 2 of
the Factories Act, /1948. Hence he was not an enployee
within the neaning of the Bihar Shops and - Establishments
Act, 1953. The petition of conplaint-filed by himu/s 26(2)
was not naintainable. [96G 97B-(

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1821 of
1977:

(Appeal by Special Leave fromthe Judgnment and Order dated
19th August, 1976 of a Bench of Hi gh Court of Patna in
CWJ.C a No. 650 of 1973).

A B. N. Sinha, B. P. Maheshwari and Suresh Sethi for the
Appel | ant .

Lal Varain Sinha, P. P. Singh & H S. Marwah for ~Respondent
No. 1.

The Judgrment of the Court was delivered by

UNTWALI A, J.-This is an appeal by special |eave. Shri Ram
| akhan Singh, respondent no. 1 (for  brevity, ~hereinafter
called the respondent) was, an enployee of Ms Rohtas
Industries Ltd., the appellant. The appellant runs a Paper
Factory at Dal mi anagar in the State of Bihar, wherein paper
is manufactured for sale fromrawrmaterials such as banboo,
cotton rags and waste paper etc. The respondent was
appoi nted and enployed in the Waste Paper Departnent of the
Paper Factory and had been working as Sectional Oficer in
the said Department since 1964. The nmanagenment received
information from one of its dealers, Ms G D. Bansal  of
Gnal ior, that the respondent was acting against the interest
of t he Conpany and was divulging its secrets and
confidenti al matters to out si ders for nonet ary
consi derati ons. Thereupon the managenent terminated the
services of The respondent by a notice dated the 10th of
June, 1970 with inmedi ate effect, and according to its case,
it had offered one nonth’s wages’ in lieu of notice. The
respondent assailed the order of his term nation by naking a
conplaint in witing to the Labour Court, Patna under
section 26(2) of the Bihar Shops & Establishments Act,
1953--hereinafter called the Bihar Act. Hi s case was that
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he was di scharged from service w thout any rhyne and reason
no donestic enquiry was held to prove any charge against
him nor was be offered any wages in lieu of one nonth's
noti ce. The appel |l ant contested the respondent’s petition
of conplaint on nerits as well as on the technical ground
that it was not nmaintainable under the Bi har Act inasnuch as
the respondent was not an enployee within the neaning of
section 2 (1) of the said Act.
The Labour Court tried the issue of maintainability of the
petition of conplaint as a prelinmnary issue and by its
order dated the 29th May, 1972 held that the respondent was
not a factory worker within the nmeaning of section 2(1) of
the Factories Act, 1948 and hence was an enployee within the
neaning of the Bihar Act. . The appellant noved the High
Court by a wit petition against the said order of the
Labour Court but was asked to agitate this point after
95
the final decision was made by that Court. The Labour
Court,  on nmerits, decided the nmatter on the 28th of
February, 1973 and all owed the petition of the respondent
and ordered his reinstatenent with full back wages. The
appel l ant chall enged the orders of the Labour Court by a
fresh wit petition but the Patna H gh Court dismssed it.
Hence this appeal
We need not discuss or decide the nmerits of the respective
cases of the parties, as in our opinion, ‘the application
filed by the respondent tinder section 26(2) of the Bihar
Act was not nmmi ntainable.
Only a person who i's an enpl oyee under section 2(4) of the
Bi har Act could file an application under section 26 (2).
If he was not such an enpl oyee, be had no right to file the
conplaint. Section 2(4) reads as follows :

" enpl oyee’ neans a person wholly or partially

enmpl oyed for hire, wages including | salary,

reward, or conmm.ssion in, and in connection

wi th, and establishnent and includes 4 apprentice’

but does not include a nenber of t he
enpl oyers’ famly. It also includes persons
enployed in a factory who arc not workers
within the neaning of the Factories Act, 1948

(LXI11 of 1948) and who are not working .in
manageri al capacity, and for the purposes of
any proceeding wunder this Act, include an

enpl oyee who has been di sm ssed, discharged or
retrenched for any reason whatsoever."
On a plain reading of the definition aforesaid, it follows

that even persons enployed in a factory by the,  inclusive
cl ause in the second sentence of-the definition are
enpl oyees within the nmeaning of the Bihar Act. But/ two

exceptions have been carved out fromthe category. of / such
persons, nanmely, (1) "who are not workers within the nmeaning
of the Factories Act"; such a worker does not cone wthin
the inconclusive definition of the term’enployee ; (2) who

are not working in managerial capacity’. In other words,
even a person enployed in a Factory and who is not a worker
within the neaning of the Factories Act will not be an

enpl oyee wunder section 2 (4) of the Bihar Act if he is
working in a managerial capacity. it is not disputed that
the second exception was not attracted in this case. The
respondent was not working in a managerial capacity. He was
enployed in the Paper Factory. But the only question for
determ nation is whether be was a worker within the neaning
of the Factories Act.

For the purpose of deciding the point at issue, it is
necessary to refer to certain-provisions of the Factories
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Act as they stood at the relevant tinme before the Factories
Amendnent Act, 1976. The title and the preanble of the Act
woul d show that this is an Act "to consolidate and anmend the
l aw regul ating | abour in factories." Cause (1) of section 2
runs as foll ows
"wor ker’ nmeans a person enployed, directly or
through any agency whether for wages or not,
in any manufacturing process, or in cleaning
any part of the machinery or prem ses
96
used for a manufacturing process, or in any
ot her kind of work incidental to, or connected
wit h, the  manufacturing process, or the
subj ect of the manufacturing process.”
The definition of "factory" given in clause
(in) starts by saying that it "means any
premses .including the precincts thereof."
Manuf acturing process has been defined in
clause (k) to nmean any process for-
(i) maki ng, altering, repairing
or nament i ng, finishing, packi ng, oi ling,
washi ng, cleaning, breaking up, denolishing
or otherw se treating or adopting any article

or substance with a viewto its use-, sale,
transport, del i very or di sposal
[0 ] "

Readi ng these provisions together, it is quite reasonable
and legitimate to bold that a person to be a worker within
the neaning of the Factories Act nmust be a person enployed
in the prem ses or the precincts of the factory. As held by
this Court in The State of Utar Pradesh v.i M P. Singh and
ot hers(1) field workers who are enployed in gui di ng
supervising and controlling the growmh and supply of  sugar
cane to be used in the factory are not enployed either in
the precincts of the factory or inthe premses of the
factory. Hence the provisions of the Factories Act do not
apply to them

According to the finding of the Labour Court, the respondent
was engaged in supervising and checking quality and
wei ghnment of waste papers and rags which are the basic raw
materials for the manufacture of Duplex Board and Vul cani sed
fibre. He used to deal with receipts and maintain records
of stocks. He also used to pass the bills of the suppliers
of the waste paper and rags and used to check the quality of
the supplies. The respondent had admitted that the used to-
work in the precincts of the factory and in -case of
necessities had to work inside the factory. He used to go
to the paper sorting house when there were instructions. for

it. But thinking that checking of rags and their quality
was not the main duty of the respondent, the Court cane to
t he conclusion that his wirk was not incidental to

manuf acturing process The Hi gh Court thought that the Labour
Court bad found as a fact that the respondent was not
concerned with the manufacturing of paper either directly or
i ncidentally and hence he was not a factory worker. |n —our
opi nion, the judgnments of the Courts belowin this regard
cannot be sustai ned.

The respondent was not enployed "in any manufacturing
process or in cleaning any part of the nmachinery or prenises
used for, a manufacturing process.” But the question for
consideration is whether he was enployed in "any other Kkind
of work incidental to or connected with, the nmanufacturing
process or the subject of the nmanufacturing process.” This
Court in State of U P. v. M P. Singh (supra) did

(1) [1960] 2 S.C.R 605.
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not decide as to what was the precise neaning of the

expression "subject of the manufacturing process" in section
2 clause (1) of the Factories Act. W are called upon to
decide this question in this appeal. Raw material used in
the manufacturing process for producing paper and its
various products, undoubtedly, will be a "subject of the
manuf acturing process," whatever else may or nmay not be such
subj ect . If that be so, the respondent was engaged in a
wor k whi ch was connected wth the subject of t he
manuf acturing process. And as we see the evidence discussed
in the order of the Labour Court, there cannot be any doubt
that he was workin in the factory prem ses or its precincts
in connection with the working of the subject of the
manuf acturing process nanely, the raw material s. In our
judgrment, therefore,” he was a factory worker within the
meani ng of clause (1) of section 2 of the Factories Act,
1948. Hence he was not an enployee within the nmeaning of
the Bihar Act and the petition of conplaint filed by him
under section 26(2) was not naintainable.

We accordingly allow this appeal, set aside the judgnment and
order of the High Court as also those of the Labour Court
and dismiss the petition of conplaint filed by t he
respondent. As per the order of this Court nade earlier the
appel | ant nmust pay /the cost in this appeal to Respondent No.
1

Before we part wth this case, we would like to put on
record that M. A\ B. N Sinha appearing for the appell ant
managenent assured us that whatever noney has been paid to
the respondent in lieu of wages so far pursuant to the
interimorder of the High Court or of this Court wll not be
clained back fromhim W think that the amount  so paid
should furnish a sufficient conpensation to the respondent
for losing his service.

S.R

Appeal al | owed.
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