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ACT:

West Bengal Crimnal Law Arendnent (Special Courts) Act,
Sections 4(1) and 5--Scope of-Cognizance of the offences
nmentioned in the’  Act by Special Judge--Wether it is
obligatory for the Special Judge to exam ne the conplai nant
u/s. 200 of Criminal Procedure Code,” prior to issuing
process.

HEADNOTE:

A crimnal case arising out of a conplaint nmade against the
accused including the respondents who happened to be public
servants at the material tine, for the alleged offences u/s.
120- B/ 379/ 466/ 468/ 471 |1.P.C. ~was ~allotted by the State
Government through a notification &. 3165-J dt. 8-4-70 to
the Third Additional Special Court, Calcutta constituted
under the provisions of the Wst Bengal OGCiminal Law
Amendnent (Special Courts) Act. Following the notification

the appellant State through Ranjit Roy, Sub Inspector of
Police filed a conplaint before the Special Court on 11-9-70
detailing all the allegations against the accused and
including the material facts that transpired in the course
of the investigation of the case. The Special Court ~Judge
after perusal of the complaint and hearing the Public
Prosecutor, took cognizance of the case u/s. 409/109 and
409/34 |.P.C. which are offences nentioned in the Schedule
of the Act, and issued processes to the accused. I'n’ the
trial after exam ning 70 witnesses, the prosecution closed
its case on May 2, 1974. The court framed charges  agai nst
four accused including the respondents and discharged the
remai ning two accused by its order dated 26-2-1975. Charges
were franed under various sections including SS. 409 and 420
read with s. 120-B |.P.C. The revision petitions noved by
the respondents for quashing the trial on March 25, 1975,
were accepted by the Calcutta High Court following its
earlier decisions dated 29-3-1967 and 11-4-1975. The High
Court held that no legal and valid cogni zance of the offence
was taken by the |earned Judge, Special Court and,
therefore. the entire proceedi ngs becane vitiated.

Al'l owi ng the appeal by certificate the Court.

HELD : (1) It is not obligatory for the Special Judge to
exam ne conpl ai nant under s. 200 C&r. P. C. Under s. 4(2) of
the West Bengal Crininal Law Armendnent (Special Courts) Act,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 6

the allotment by the State Governnent to the Special Judge
of a case involving of schedul ed of fences vests the neces-
sary jurisdiction in the Special Judge to proceed to tria
and is, therefore, wequivalent to that courts’ t aki ng
cogni zance of the offence. [385 G 386 A-B]

Ajit Kumar Palit v. State of West Bengal [1963] Supp. (1)
SCR 953 @ 965-966, foll owed.

(2)Section 200 of the Crimnal Procedure Code in terns,
cones into play after taking cogni zance of an offence by a
Magi strate. [386 D

CGopal Das Sindhi & Ors. v. State of Assam & Anr. AR 1961
SC 986, 988 and 989, referred to.

(3)There is nothing in s. 5(1) of the Act even after the
amendnment in 1960 to conpel the Special Judge to conply with
the provisions of s. 200 Cr. P. C The words "in the manner
laid down in clauses (a) and (b) of sub-s. (1) of s. 190 of
the Criminal Procedure  Code 1898" do not automatically
i ntroduce the provisions of s. 200 C. P. C. of Chapter
XVlI, nor do  the “above words in s. 5(2) of the Act,
mandatori'ly~ conpel the Special Judge to resort to the
provisions_ of Chapter XVI. The legislature in the above
amendnment has advisedly onmitted to include s. 200 C. P. C
and the other provisions in Chapter XVI of the Crimna
Procedure Code. [385 H, 386 A E, F]

(4) Because of the amendment of s. 5(2) in 1960, it nay now
be open to the Speciial Judge to apply his judicial nmind to
the conplaint apart from

383

allotment of the case in order to come to a decision as to
whet her he is satisfied on the materials laid before him at
that stage to take cognizance of the offence and proceed to

trial. If he chooses to exam ne the conplainant " or any
wi t ness before issuing process agai nst any accused, there is
nothing in law to prevent himfromdoing so. |f he does not

do so and is satisfied on perusal of the conplaint after
allotment of the case by the Government that an offence has
been di scl osed agai nst definite persons, no valid objection
coul d be taken agai nst his taking cognizance on the witten
conplaint w thout conmplying with the provisions of s. 200
Crimnal Procedure Code. No grievance can be nade then that
the Special Judge has not examni ned the conplainant under
section 200, Cr. P. C period to issuing of process. [386
B- D]

Sudhi r Chandra Bhattacharjee v. The State Crl. Appeal s Nos.
23-26 of 1961 (decided on 29th March 1967, Calcutta) and
Shyanma Saran Das Gupta v. The State (decided on 11th Apri
1975, Calcutta) over-rul ed.

JUDGVENT:

CRI' M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal Nos. 1091 1
1 of 1977.

From t he Judgnent and Order dated 28-5-1975 of the Calcutta
H gh Court in Crimnal Revision Nos. 304, 371 and 318/75
respectively.

A.P. Chatterjee, G C Chatterjee and Ms. Mikti Mitra
for the Appellants in all the appeals.

A. K. Sen, Mss Una Bannerjee and S. Swarup for Respondent in
Crl. A No. 6110of 1977.

The Judgrment of the Court was delivered by

GOSWAM , J. These appeals by certificate are fromthe common
judgrment of the Calcutta H gh Court of 28th My, 1975
di sposing of three Criminal Msc. Revisions Nos. 304, 318
and 371 of 1975. There is a comon question of |law and will
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be di sposed of by this judgnent.

Briefly the facts are as foll ows

A conplaint was nmade agai nst the accused by Shri J. F. C
M. Mohan, Dock Manager, Calcutta Port Commissioners, to
the, South Port Police Station alleging offences under
Sections 120-B/ 420/ 379/ 466/ 468/ 471. |.P.C. against severa
accused including the respondents who happened to, be public
servants at the material time. The State Government issued
a Notification No. 3165-J on 8-4-1970 under Section 4 of the
West  Bengal Criminal Law Anendnent (Special Courts) Act
(hereinafter referred to as, the Act) allotting the said
case for trial to the Third Additional Special Court,
Calcutta constituted under the provisions of the said Act
for trial of the offences mentioned in the schedule to that
Act . There is no dispute about the particular order of
allotment of the case to the, Special Court under the said
Act. Following the Notification of April 8, 1970 the State
of West Bengal through Ranajit Roy, Sub-Inspector of Police,
filed a conplaint before the Third Additional Special Court,
Cal cutta 'on11-9-1970 detailing all ‘the allegations against
t he accused —and indicating the ~materi al facts t hat
transpired in the course of the investigation of the case.
The Special Court, Judge after perusal of the conplaint and
hearing the Public Prosecutor took cognizance of the case
under Sections 409/109 and 409/34, |.P.C. which are offences
mentioned in the schedul e of the

384

Act . The | earned Judge thereupon i ssued processes against
the respondent and other accused. |In due course tria
commenced., The, prosecution after examning 70 w tnesses

closed its case on May 2, 1974. The Court franmed charges
agai nst four accused including the respondent and discharged
the remmining two accused by a | engthy order with. | reasons
on 26-2-1975. Charges were framed under various sections
i ncludi ng Sections 409 & 420 read with 120-B, |.P.C.

The respondent moved the Cal cutta High Court in revision for
gquashing the trial on March 25, 1975. The High Court
allowed the Petition on 28th of My, 1975 and granted
certificate to appeal to this Court under Article 134(1) (c)
of the Constitution on March 26, 1976. - Hence these appeals.
The High Court accepted the contention of the respondent
that no | egal and valid cognizance of the offence war, taken
by the | earned Judge,. Special Court and, therefore, the
entire proceedings becane vitiated and hence were quashed.
The, H gh Court in disposing of the matter in this way
followed two earlier Division Bench decisions of the said
Court in Sudhir Chandra Bhattacharjee vs. The State,
Crimnal Appeals Nos. 23 to 26 of 1961 decided on  29th
March, 1967 and Shyana Saran Das Gupta vs. The State,
deci ded on 11th April, 1975.

The question that falls for decision in these  -appeals,
relates to the cognizance of the offence& by the Specia
Judge wunder the Act. As the preanble shows, the Act
provides for the nore speedy trial and nore effective
puni shnment of certain offence& specified in the schedule
t heret o. Section 4(1) of the Act provi des t hat
notw t hstandi ng anything contained in the Code of Crinina
Procedure 1898 or in any other law, the offences specified
in the schedule shall be triable by Special Courts only
Provi ded that when trying any case a Special Court may also
try any offence other than an offence, specified in the
schedule, with which the accused may under the Code of
Crimnal Procedure, 1898, be charged with the sanme trial
There is, however, no dispute that the offences charged are
exclusively triable by the Special Court.
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Section 5 of the Act which is material for our purpose may
be read
"A Special Court nay take cognizance of
of fence in the manner laid down in clauses (a)
& (b) of subsection (1) of Section 190 of Code
of Crimnal Procedure, 1899 w thout the
accused being committed to his Court for

trial, and its trying the accused persons,
shall follow the procedure proscribed by the
Code of Crininal Procedure, 1898, for the
trial of warrant cases by Magi st r at es,

instituted otherw se than on a police report.™
This Section underwent sone changes by two anendnents in
1956 and’ 1960. Prior to theamendnents, Section 5(1) did
not contain the words "in the mannerlaid down in clauses
(a) & (b) of subsection (1) of t he Code of
Procedure, 1898" and the words "instituted otherw se than on
a police report." W are not concerned in these appeals
with, 'the anmendnent of 1956 by which the words "instituted
ot herwi se man an a police report were inserted.
385
It my be of interest to note that in a case under the
unamended Section before the Special Court this Court had to
deal with the question of cognizance canvassed before it in
Ajit Kurmar Palit vs. ~State of Wst Bengal(1). This Court
hel d on the terns of the provisions of the unanended section
5(1) of the Act as follows :-

"The word "cognizance™ has no  esoteric or

nystic significance in crimnal law or
pr ocedure: It nerely means--becone aware of
and when used with reference to-a Court or
Judge, to take notice of judicially. It was

stated in Gopal Marwari v. Enperor(2) by the
| earned Judges of the Patna Hi gh Court in a
passage quoted wi th approval by this Court in
R R Chari v. State of Utar Pradesh (s) that
the word, ’'cognizance’ was used in the Code to
indicate the point when the Magistrate or
Judge. takes judicial notice of an offence,
and that it was a word of indefinite inport,
and i s not perhaps always used in exactly the
same sense. As observed in  Enperor V.
Sourindra Mhan Chuckerbutty ( 4) "taking
cogni zance does not involve any formal action
or indeed action of any kind, but  occurs as
soon as a Magistrate, as such, applies his,
m nd to the suspected comm ssion of an
offence.......... It appears to us therefore
that as soon as a special judge receives the
orders of allotnent of the case passed by the,
State Government it becomes vested with
jurisdiction to try the case and when it
receives the record fromthe Government it can
apply its mnd and issue notice to the accused
and thus start the trial of the proceedings
assigned to it by the State Governnent."
The above decision of this Court could have concluded the
matter, but it is pointed out by M. A K Sen, appearing on
behal f of the respondent that in view of the anmendnent of
Section 5(1) of the Act by the West Bengal Act XXIV of 1960
introducing the words "in, the manner laid down in clauses
(a) and (b) of subsection (1) of Section 190 of the Code of
Crimnal Procedure, 1898", the legal position has completely
changed. He submits that it is now obligatory for the
Speci al Judge to exani ne the conpl ai nant under Section 200,
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Cr.P.C. prior to taking cognizance of the offence. Since in
the present case, proceeds the argunent of M. Sen, the
Speci al Judge took cogni zance nerely on the conplaint of the
Sub- I nspector of Police, wthout proceeding- in accordance
with Section 200, C.P.C., the entire proceedings are
vitiated.

W are unable to accede to the above subm ssion of M. Sen.
It is true that the amendnment has introduced the manner of
taking cognizance in accordance with Section 190(1) (a) &
(b), Cr. P.C. appearing in Chapter XV of the Crinina

Procedure Code, 1 898, but the legislature in this
amendment. at the sane tine, has advisedly omtted to
i ncl ude

(1) [21963] Supp. (1) S.C R, 953 at 965-966.

(2) A 1.R 1943 Pat. 245.

(3) [1951] s.C.R 312, 320.

(4) [1910] |.L.R 37 Cal. 412, 416.

386

Section 200, C.P.C. and the other provisions of the next
Chapter . which is Chapter XVI dealing with "conmplaints to
Magi strates".

It is clear that under Section 4(2) of the, Act, the,
allotment by, the State CGovernnent to the Special Judge of a
case involving of scheduled offences vests the necessary
jurisdiction ill the Special Judge to proceed to trial and
is, therefore, equivalent to that Court’'s taking cognizance
of the offence (See Ajit Kumar Palit’'s  case (Supra).

Because of the amendnent of Section 57(2) in 1960, it may be
now open to the Special Judge toapply his judicial mind to
the conplaint apart fromallotnment of the case in order to
come to a decision as to whether he is satisfied on the
materials laid before himat that stage to take cognizance
of the offence and proceed to trial: |[|f he chooses to
exam ne the conplainant or any w tnesses before ' issuing
process against any accused, there is nothing in law to
prevent him from doing so. " If he doe not do so and is
satisfied on perusal of the conplaint after allotnment of the
case by the CGovernment that an offence has been disclosed
agai nst definite persons, no valid objection could be ' taken
against his taking cognizance on the witten conplaint
wi t hout conplying with the provision of Section 200,Cr.P.C

No, grievance can be nmade then that the Special Judge  has
not exam ned the conplainant under Section 200, Cr.P.C

prior to issuing of process.

Section 200, Cr.P.C., in terms, cones into play after taking
cogni zance of an offence by a Magistrate (See Copal Das
Sindhi and others v. State of Assam and another(1). There

is, therefore, no nerit in the submssion that taking
cogni zance, of the offence in this case is invalid for which
the whole trial is vitiated.

The words "in the manner laid down in clauses (a) and (b) of
Subsection (1) of Section 190 of the Crininal Procedure
Code, 1898" do not automatically introduce the provisions of
Section 200, Cr.P.C. of Chapter XVlI, nor do the above words
in Section 5 (2) of the Act mandatorily conpel the Specia
Judge to resort to the provisions of Chapter Xvi.

Apart fromthis, Chapter XVI in terns refers to "conplaints
to Magi strates" and thereby excludes Special Judges who are
to, be guided, by the special provisions of the, special Act
in the matters provided therein. There, is nothing in
Section 5(1) of the Act even after the amendnent in 1960 to
conpel the Special Judge to conmply with the provisions of
Section 200, Cr.P.C

-The objection of the respondents to the trial is on the
score of the invalidity of the cognizance taken by the
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Special Judge on perusal of the witten conplaint after
allotment of the case by the Governnent for the sole reason
that the conplainant had not been exam ned under Section
200, Cr.P.C. prior to issuing of process. The objection is
clearly untenable for the reasons given above.

The appeals are therefore allowed and the judgnment of the
H gh Court 1is set aside. Since the case is an old one,
trial before the Special Judge shall be expedited.

S.R

(1) AIl.R 1961 S.C., 986,988 & 989.

Appeal s al | owed.

387




