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ACT:

Indian Penal Code, S. 34 vis-a-vis s. 38-Assault by conmmon
intention to cause injury likely “to result in death-

Devel opnent of further comon intention anong sone
assailants to commit nurder-Liability for nurder whether
shared by all participants under s. 34.

HEADNOTE

The three appellants assaul ted deceased Shashi Mhan K wth
the common intention to cause injury likely to result in his
death, but during the assault, tw of them developed a
further common intention of nurdering him The  sessi ons
Court tried the appellants for charges u/ss. 302/34 and ss.
323 /34 |.P.C. but giving them the benefit of " doubt,
acquitted them In a State appeal, the H gh Court set aside
the acquittal order, and convicted all —the assailants
sentencing themfor life

This Court considered the question whether the conviction of
all the three appellants u/s. 302 with aid of s. 34 I.P.C
was justified in law, and partly allowi ng only the appeal of
Bhaba Nanda Sarna

HELD :-Applying the principle of |law under s.. (38 of the
Penal Code, the case of Bhaba Nanda can be separated /from
that of his two brothers. He shared their comon intention
to assault, with the know edge that it was likely to result
in death but while conmitting the act in furtherance of that
conmon intention, the other two devel oped and shared the
common intention of causing the nurder. Bhaba Nanda  can,
therefore, be held guilty only u/s. 304 Part 11 while the
other two appellants are liable for the nurder with the aid
of s. 34 of the Penal Code. [717 G H, 718 A-B]

Afrahim Sheikh and Ors. v. State of West Bengal [1964] 6
S .CR 172 referred to.

JUDGVENT:
CRI'M NAL APPELLATE JURI SDI CTION : Crimnal Appeal No. 155 of
1972.
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Appeal by Special Leave fromthe Judgnent and Order dated
the 24-11-1971 of the Assam and Nagal and Hi gh Court at
Gauhati in Crimnal Appeal No. 20 of 1968.

S. K. Nandy for the Appellants.

S. N. Choudhary for the Respondent.

The Judgrment of the Court was delivered by

UNTWALI A, J.-This is an appeal under section 2 (a) of the
Supr ene Court (, Enl ar genent of Cri m nal Appel | ate
Jurisdiction) Act, 1970 by three persons who are brothers.
On the 10th of Novenber, 1967 at about 7.00 A M an
occurrence took place in a village near Barpeta in Assam

The prosecution case was that Shashi-Mhan Sarma, a person
who lost his life as a result of the assault on him, in

the conpany of his elder brother Gopi Nath Sarma, P.W 2,
was proceeding to hisfield with sone nmustard seeds in a
basket. Gopi Nath was going with sone cattle to tether them
in the field. Wen they proceeded to sonme distance Shash

Mohan was chased by the three appellants, appellant Bhaba
Nanda 'Sarma who was aged about 20 years at the tinme of the
occur -

715

rence was armed with a lathi, appellant Phani dhar Sarma had
a dolibari (a wooden hamrer-w th al ong handl e) and appel | ant
Harendra Nath Sarma carried an iron rod in his hand. They
all chased Shashi Mhan. Shashi Mhan ‘ran towards his
brother Gopi Nath rai'sing alarm Bhaba Nanda caught hol d of
both the hands of Shashi Mhan from -behind. Ther eupon

Phani dhar gave hima blow on his head with ‘the dolibari.
Shashi Mohan fell down. There-after Harendra struck Shash

Mohan on Ms head and other parts of as body with. the iron
rod. GCopi Nath tried to.intervene. Bhaba Nanda caught hol d
of Gopi Nath also Harendra assaulted himw th theiron rod
causing injuries. Shashi Mhan was takento the  hospita

where he died at about 3.00 AM on the 11th of Novenber,
1967 as a result of severe injuries caused to him by
Phani dhar and Harendra. The injuries inflicted on Gopi Nath
were all sinple in nature. After (charge-sheet by the police
and conmittal by the Magistrate, the appellants were /'tried
in the Sessions Court for charges under section 302 read
with section 34 and section 323 read with section 34 of the
I ndi an Penal Code. The Trial Judge gave themthe benefit of
doubt and acquitted them The State of —Assam filed an
appeal in the Hi gh Court of Gauhati. The H gh Court set
aside the order of acquittal, convicted all the three
appel lants for the offence of murder of Shashi ~Mhan  with
the aid of section 34 and sentenced each of themto inpri-
sonment for life. Their conviction under section 323 read
with section 34 was al so recorded by the H gh Court but no
separate sentence was i nposed. Hence this appeal

The eye witnesses of the occurrence were PPW 2 Copi/ Nath
Sarma; P.W 3 Danesh Ali; P.W 4 Nur Mohanmad and- P.W 6

Kurpan Ali. The H gh Court in its judgment has catal ogued
the min five reasons which | ed the Sessions Judge to  make
an order of acquittal in favour of the appellants. In —our

opinion the H gh Court was right in reversing the judgnent
of the Trial Judge and interfering with the order of

acquittal. It did so well within the limts of its power
and the law as enunciated by this Court in severa
deci si ons. The four reasons given by the | earned Sessions
Judge were of a flinsy nature. It did not justify the

entertaining of any doubt in regard to the prosecution story
on the basis of these reasons. One of the five reasons was
that the P.W did not state about the injuries of Bhaba
Nanda and they were not explained by the prosecution. In

our opinion the H gh Court has rightly not attached nuch
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significanceto the alleged failure of the prosecution to
explain the injuries on Bhaba Nanda. The injuries on his
person were of a very minor nature, three ofthem bei ng
ecchynmosis and one swelling of the root of right index
finger. The evidence of the Doctor D W 1 was not
sufficient to prove that theinjury on the right i ndex
finger was grievious in nature. The ecchynbsis inquiries
however, were all very sinple. Bhaba Nanda did not claimin
his statenent wunder section 342 of the Code of Crinina
Procedure, 1898 as to with what weapon the injuries were
caused on his person. He nerely said that Copinath and
Shashi gave blows on his back. He did not attribute the
right index finger injury as having been caused by either of
the two. No defence witness was examned to give any
counter version of the occurrence. Bhaba Nanda did not show
his injuries to the Investigating Officer, as is apparent
from his evidence, when he arrested him soon after the
occurrence. No counter infornmation

9-951 SCl /77
716
was | odged with the police nor any counter case filed. 1In a

case of this nature before an adverse inference is drawn
against the prosecution for its alleged suppression or
failure to explain the injuries on the person of an accused,
it nust be reasonably shown that, in all probability, the
injuries were caused to himin the same occurrence or as a
part of the same transaction in whichthe victine on the
side of the prosecution were injured. The prosecution is

not obliged to explain the injuries oil the
per sonof an accused  in all  cases and in al
ci rcunst ances. This is not thelaw. I't al

depends upon the facts and circunstances of each casewhet her
the prosecution case becones reasonably doubtful ‘for its
failure to explain the injuries on the accused. I'n the
instant case the Sessions Judge was not justified in
doubting the truth of the version given by the eye
wi t nesses-three of whom were wholly independent wi'tnesses.
Copi Nath was surely present on the scene of the occurrence
as he hinself had received the injuries in the sane
transacti on. The High Court has rightly believed the
testinony of the eye wi tnesses.
The question for consideration, however, —is whether the
conviction of all the three appellants under section 302
with the aid of section, 34 of the Penal Code is justified
in |law
To attract the application of section 34 it ~rnust be
est abl i shed beyond any shadow of doubt that the crimnal act
was done by several persons in furtherance of (the common
intention of all. 1In other words, the prosecution / nust
prove facts to justify an inference that all the partici-
pants of the act bad shared a conmon intention to conmit the
crimnal act which was finally cormtted by one or nore of
the participants. Section 38 of the 'Penal Code says :-
"Wher e sever al persons are engaged or
concerned in the comm ssion of a crimnal act,
they may be guilty of different offences by
means of that Act."
In Afrahim Sheikh and others v. State of Wst Bengal (1)
Hi dayatullah J. as he then was, has pointed out that it was
possible to apply the ingredients of section 34 in relation
to the conm ssion of an offence tinder section 304 Part |1,
even though death is caused with the know edge of the
persons participating in the occurrence that by their act
death was likely to be caused. The sharing of the conmon
intention, as pointed out in that case, is the conm ssion of
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the act or acts by which death was occasioned. Wth
reference to section 38, the | earned Judge observed at page
178 :

"That is to say, even though several persons

may do a single crim nal act . t he
responsibility may vary according to the
degree of their partici pation. The
illustration which is given clearly brings out
that point.

lastly section 38 provide., t hat t he

responsibility for the corn pleted crimna
act may be of different grades according to
the share taken by the different accused in
the conpletion of the crimnal act, and this
section does  not nmention anything about
i ntenti-on comopn or otherw se or know edge."
(1)[1964] 6 S.C. R 172.
717
The injuries found on the person of the deceased by P. W 5
Dr. S. Kalita, who held the autopsy over the dead body were
of a very severe nature. ~The fatal injuries in particular
were the three head injuries. According to the consistent
versi on of the prosecution-one was caused by Phanidhar with
the dolibari and the other two were inflicted by Harendra
with the iron rod. / Harendra is also said to have caused the
other injuries found on the person of ‘Shashi Mhan. The
result of the three head injuries was fracture of the
occipital bone into six pieces and fracture of the right
parietal bone 2" in length. |In-the opinion of  the Doctor
the death was due to coma as a result of intracrania
henorrhage caused by the injuries sustained by the victim
The two authors of the injuries, nanely, ~Phanidhar and
Harendra, therefore, undoubtedly had shared the ' comon
intention of causing such bodily injuries to Shashi ' Mohan
which were sufficient in the ordinary course of nature to
cause his death. 1In other words, his death was as a result
of the crimnal acts committed by the said two appellants in
furtherance of their comon intention. There cannot be any
doubt about it. Their liability for the murder ~ of ~Shash
Mohan with the aid of section 34 of the Penal Code is fully
established. The case of Bhaba Nanda, however, stands on a
different footing and can justifiably be separated fromthat
of the other two appellants.
On the evidence of Gopi Nath hinmself the result —aforesaid
foll ows. Shashi  Mohan had reached near him and when he
tried to obstruct the accused and prevent them from
conmmitting the assault on Shashi Mhan Harendra said "we
have met eneny today, need not be freed". Thereupon Bhaba
Nanda caught hol d of-the hands of Shashi Mhan from behind.
Phani dhar then gave himthe blow on the head, as already
the dolibari. Harendra gave further blows on
his head and other parts of his body after Shashi fell down.
On these facts it is difficult to conclude that Bhaba Nanda
caught hold of the hands of Shashi sharing the conmon
i ntenti on of Phani dhar and Harendra of causing the death  of
Shashi. He did not utter a word which would justify such a
concl usi on. He nmust be aware that his two elder brothers
Phani dhar and Harendra were going to assault Shashi with
their respective weapons in their hands. Bhaba Nanda did

not wuse his lathi for causing any injuries on Shashi. The
first blow was given by Phanidhar. Thereupon Shashi fel
down. Bhaba Nanda's intention, therefore, was to join in

the commssion of the acts by the other tw wth the
intention of getting Shashi assaulted severely with the
know edge that such an assault in all probability and

stated, w th
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likelihood mght result in the death of Shashi. H s
participation in the crinme, therefore, did not take him to
the extent of the sharing of the compn intention to cause
his nurder. As we have said above, Phani dhar and Harendra
undoubt edly shared such an intention as is apparent fromthe
manner of assault by them on Shashi and the severity and
force with which the bl ows were given on his bead by both of
them with the respective weapons in their hands. Appl yi ng
the principle of |law under section 38 of the Penal Code,
therefore, the case of Bhaba Nanda can be separated from
that of the other two. He can be held guilty only under
section 304 Part Il as he bad intentionally joined in the
conmi ssion of ,an act with the know edge that the assault on
Shashi was likely to result . in his death. The facts of this
case indicate that Bhaba Nanda

718

shared the conmon-intention of-his other two brothers for
the comm ssion of a lesser offence than nmurder. But while
conmitting the act in furtherance of that common intention

Phani dhar. and Harendra devel oped and shared the comon
i ntenti on-of causing his murder

For the reasons stated above, the appeal of appellants
Phani dhar and Harendra is di smssed. The appeal of Bhaba
Nanda is partly allowed. H's conviction is altered from
sections 302/34 to/section 304 Part 11 read with section 34.
The sentence of life /inprisonment inposed on himis altered
to rigorous inprisonnent for 7 years-only. ~The conviction
of all the appellants under sections 323/34 is also main-
t ai ned.

M R Appeal allowed in part.
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