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ACT:

Constitution of India, 1950, Articles 131, 256, 257-Advice
by Hone M nister, Union of India to Chief Mnister of State
dated 18-4-1977 to recommend under Art. 163 to the Governor
to dissolve Legislative Assenbly under Art. 174(2)(b).-
Nature of the advice, whether any relief as prayed for in
the suits and petitions can be granted.

Doctrine of Rough separation of powers-Nature of-Duty of the
court regarding questions involving policy mtters. and
constitutional issues-Constitution of India, 1950, Article
131.

President’s satisfaction under Art. 356-Wether- such a
sati sfaction can be based only on Governor’s report-Power of
court to question such satisfaction-Second part of Art. 355
covers Proclamation under Article 356-Direction by Union
Governnent under Articles 256, 257 to the State Governnent
to recommend to the Governor to dissolve the State
Legi sl ature, whether such a direction is unconstitutional,
illegal and wultra vires-Constitution of India, 1950,
Articles 74, 163, 174, 255, 256, 257, 355 and 356(1)(a).
Words and phrases-"State" whether neans "State Governnent”-
Constitution of India, 1950, Article 367 read with GCenera
Cl auses Act, 1897.

Constitution of India, 1950, Article 131-Wether powers of
the Supreme Court to grant relief under Art. 131 are
restricted to "declaratory judgnents"”.
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Constitution of India, 1950, Articles 19(1) (f), 31 and 32,
195 and 356-Rights of Menbers of Assenblies to draw their
sal ary under Art. 195-Nature of-Wether as a consequence of
the threatened dissolution of Legislative Assenbly or the
Procl amation under Art. 356(1) dissolving States Assenblies
the rights guaranteed to the petitioners/Legislators are
vi ol at ed.

I nj unction-Permanent/tenmporary injunction-Oder XXXI X C P.C
read with Oder XLVII of the Supreme Court Rules 1966-
Whet her a proper relief in a suit challenging a proclamation
under Art. 356.

Constitution of I ndi a, 1950, Articles 95, 131,
maintainability of a suit under Art. 131 and the wit
petitions wunder Article 32-Constitution of India, Art.
356(1) scope and anbit of the power of the President.

HEADNOTE:

Under Article 74(1) of the Constitution "there shall be a
Council of Mnisters to aid and advise the President in the
exercise of his functions". Under Article 163 of the
Constitution there shall be a Council of Mnisters with the
Chief Mnister at the head to aid and advi se the Governor of
a State in the exercise of his functions, except insofar as
by or under the Constitution required to exercise his
functions or any of themin his discretion. -Both under Art.
74 and Art. 163 the question whether any, and if so what,
advice was tendered by the Council of Mnisters to the
Presi dent/ Governor shall not be- inquired into in.any court
Under Article 174(2)(b), the Governor may fromtine to, tine
di ssolve the Legislative Assenbly. Under Article 172(1) a
Legi slative Assenmbly of "a State, unless sooner dissolved,
shal | continue for six years fromthe date appointed for its
nmeeting and no | onger and the expiration of the said period
of six years shall operate as a dissolution of the Assenbly.
Articles 256 & 257 enjoin that the executive powers of the
Union shall extend to the giving of such directions 'to a
State as nmay appear to the Governnment of India 'to be
necessary for that purpose. Under Art. 355, "it shall be
the duty of the Union to ensure that the Governnment of every
State is carried on in accordance with the provisions of the
Constitution.” Article 356 enpowers the President to —assune
to hinself all or any of the functions of the Governnent — of
the State and all or any of the powers
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vested in or exercisable by the Governor or any body or any
authority in the State other than the Legislature of. the
State, if on receipt of a report fromthe Governor of a
State or otherwise, is satisfied that a situation has arisen
in which the Governnment of the State cannot be carried on in
accordance with the provisions of the Constitution. Under
sub-section (5) of Art. 356 "notwi thstandi ng anything . in the
Constitution, the satisfaction of the President in clause
(1) shall be final and conclusive and shall not be
guestioned in any court on any ground.

The Lok Sabha in which the Congress(R) had an overwhel m ng
majority was dissolved on January 8, 1977 though under the
Constitution (Forty Second Amendment Act) it had another
year to run out its extended term In the fresh elections
held in March 1977 the ruling party lost its nmjority and
went out of power which it had exercised since i ndependence.
On March 24, 1977, the, Janata Party which had secured an
overwhel ming majority of votes of the electorate, formed the
new Government at the Centre. On the date that the Janata
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Government took office, the Congress (R) was in power in
various States including Bihar, Haryana, H machal Pradesh,
Madhya Pradesh, Oissa, Punjab, Rajasthan, Utar Pradesh and
West Bengal

On April 18, 1977, the Union Home M nister addressed a
letter to the Chief. Mnisters of these States "earnestly
commendi ng" for their consideration that they may advise the
Covernors of their respective States "to dissolve the State
Assenblies in exercise of the powers under Art. 174(2)(b)
and seek a fresh mandate fromthe el ectorate. This al one
according to the Home Mnister’s letter would be "consistent
with constitutional precedents and denocratic practices.™

In an interview on April 22, 1977, in the "Spot Light
Programme" of All India Radio, Shri Shanti Bhushan, M nister
of Law, Justice and Conpany Affairs said that "a clear case
had been nmade out for the-dissolution of the Assenblies in
t he nine congress-ruled states and holding of fresh
el ections" since "a-serious doubt has been cast on their
enjoying ‘the people’s confidence, their party having been
rejected inthe recent Lek Sabha elections." A report of the
said intervi ew appeared in various newspapers including the
"Statesnman" of the 23rd April. The correctness of the
report is not disputed.

The six plaintiff-States, nanely, the State of Rajasthan

Madhya Pradesh, Punjab, Bihar, H nachal Pradesh and Oissa
filed suits in this court praying for adeclaration that the
letter of the Home Mnister was illegal, and-ultra vires of
the Constitution ‘and not binding on the plaintiffs and
prayed for an interiminjunction restraining the Centra

CGovernment fromresorting to Art. 356 of the Constitution.
A permanent injunction was also sought for by the plaintiffs
in order to restrain the Central Governnent pernmanently from
taking any step to dissolve the Assenblies until the fixed
period of six years was over. Sone of the Menbers 'of the
Legislative Assenmbly of Punjab had also filed a wit
petition conplaining of violation of their fundanenta

tights and prayed for simlar injunctions.

The principal comobn subm ssions on behalf of the plaintiffs
as well as the petitioners were :-

Firstly, that the letter dated 18th April 1977 discloses the
sole ground of an inpending proclamation under Article 356
of the Constitution to be followed by a dissolution of
Legi sl ative Assenbly of the State concerned and that such a
proclamation, resulting necessarily in the dismssal of the
Mnistries in the six States and the dissolution of “their
Legi sl ative Assenblies upon the grounds givenin the letter,
is prima facie outside the purview of Art. 356 of the
Constitution and would be destructive of ‘the f eder al

structure.

Secondly, that, in any case, the condition precedent to the
di ssolution of the State Assenbly is a ratification-by both
Houses of Parliament of the Presidential action under Art.

356 so that no dissolution at any rate of a Legislative
Assenmbly can 'take place w thout ascertaining the w shes  of
both the Houses of Parlianent.
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Thirdly, that the grounds given, being outside the
constitutionally authorised purpose and objectives, the
proposed action on the face of it is mala fide

and unconstitutional. 'M respondents’ reply in defence are

Firstly, that on allegations nade in the plaints no suit
coul d fall within the purview of Art. 131 of t he
Constitution which is meant for grievances of States as
such, against the Union Governnent and not those relating to
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nere conposition of State Governnents and Legislatures
wi thout involving constitutional or other legal rights of
States as such

Secondl y, the questions which arise for guaging the
exi stence of a "situation", calling for action under Article
356 are, by their very nature, non-justiciable and they are
al so made non-justiciable expressly by Art. 356(5) of the
Constitution so that, even if a State could, as such, be
said to be legally and properly interested in the dispute
between its Governnment and the Union Governnent, about the
desirability or need for any action by the Union Governnent
under Article 356of the Constitution, such a dispute is
outside the sphere of justiciable matters. If the fina
action or its grounds are non-justiciable, they could not be
indirectly assailed by challenging a process which nmay or
may not actually produce the apprehended result or action
Thirdly,the letter of the Union Home M nister and the speech

of the Union Law Mni ster do not indicate that anything
failing outside the w de spectrum of Article 356 of the
Constitution is being or will be taken into account for

taking, action wunder Art. 356. Hence, on natters stated
there, no cause of action could be said to have arisen
Fourthly, mere intimation of some facts, fully wthin the
purview of Art. 356 of the Constitution, does not justify a
prohibition to act .in future when the situation nmay be
serious enough on the strength of facts indicated and
possi bly others facts also, for action under Art. 356 of the
Constitution. The freedom of constitutionally authorised
executive action of the highest executive organs of the
Uni on shoul d not be inpeded by judicial interference except
on grounds of «clearest and gravest possible character.
There was not hing beyond bare possibilities before the court
so that no anticipatory injunction or - order could be
gr ant ed.

Di smissing the suits as well ‘as the petitions the Court,
HELD :

Per Beg, C. J.

(1) The choice between a dissolution and re-election or a
retention of the sane nenbership of the Legislature or the
CGovernment for a certain period could be mtters of
political expediency and strategy under a denobcratic system
Under our system quest for political —power t hrough
formation of several political powers wth di fferent
soci oeconomic policies and progranmes and ideologies is

| egal . Hence, a nmere attenpt to get nore ~political power
for a party as a neans of pursuing the Programme of that
party, as opposed to that of other parties is not

constitutionally prohibited or per se illegal. [24 F-(Q

(2) One purpose of our Constitution and laws is certainly
to give electors a periodic opportunity of choosing /'their
State’'s | egi slature and, thereby, of determ ning t he
character of their State Governments also. It is the object
of every denocratic constitution to give such opportunities.
Hence a policy devised to serve that end could not  be
contrary to the basic structure or schene of t he
Constitution. [24 B]

(3) Article 356(1) of the Constitution calls for an
assessnment of "a situation". In so far as Article 356(1)
may enbrance matters of political and executive policy and
expedi ency, Courts cannot interfere with these unless and
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until it is shown what constitutional provision t he
President 'is going to contravene or has contravened on
attempted grounds of action under Art. 356(1) for, while
Art. 74(2), disables Courts frominquiring into the very
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exi stence or nature or contents of ministerial advice to the
President, Article 356(5) nakes it inpossible for Courts to
guestion the President’s satisfaction ’'on any ground
Hence Courts can only determine the validity of the action
on whatever remains for themor what is admtted on behalf
of the President to be the grounds of President’s
satisfaction. [25 D, 26 E-F]

(4) If the Union Governnent thinks that the circunstances
of the situation denmand that the State Governnments nust seek
a fresh mandate to justify their noral rights in the eyes of
the people to continue to exercise power in the interests of
their electors, or else the discontent of the nmasses may
have its repercussion not only on the law and order
situation, but will also affect legal responsibilities or
duties which the Uni on-Governnent has towards a particular
State or towards Indian citizens in general, an of whomlive
in some State or-other, it cannot be said that resort to
Art. 356 of the Constitution is not called for. [25 E-F]

(5) Questions of political w sdomor executive policy only

could not ~be subjected to  judicial control. No doubt
executive policy nust al so be subor di nat ed to
constitutionally sancti oned purposes. It has its sphere and
limtations. But, so long as it operates wthin that
sphere, its operations are i mune from judicia
i nterference. Thi's is also a part of the doctrine of a

rough separation of power under the supremacy of the
Constitution.

[27 A-D]
(6) The provisions  dealing wth the Proclamation of
emergency under Art. 352, which have to  be .grave and
i mm nent seemto be covered by the first art of the duty of
the Union towards a State nmentioned in-Article 355 but the
second part of that duty nentioned-in Art. 355, seens to be
of sonmewhat different and broader character. The 'second
part seenms to cover all steps which are enough "to ensure"
t hat the Governnent of every State is carried, "in
accordance with the provisions of the Constitution". Its
"sweep seens quite wide. It is this part of the duty of the
Uni on towards each State which is sought to be covered by a
Proclamation tinder Art. 356. That Proclamation is not of a
grave energency. In fact. the word "energency"” is not used
there. It is a Proclamation intended either to safeguard
against the failure of the constitutional machinery in a
State or to repair the defects of a breakdown. It~ may  be
either a preventive or a curative action. ~It is enough if
the President which, in viewof the anmended Art. 73(1)
really means the Union Council of Mnisters, concludes that
"the Government of the State cannot be carried out in
accordance with the provisions of the Constitution”. On the
ot her hand, action under Art. 352 is, nore properly, only
def ensi ve and protective action to be taken to avert or neet
a grave and i mmant danger. [30 C F]
(7) The Ilanguage of Art. 356 is so wide and |oose that to
crib and confine it within a straight jacket will not  be
just interpreting or construing it but will be constitution
nmaki ng | egi sl ation, which does not lie in the domain of the
Supreme Court. [31 C D
H. H.  Kesavananda Bharati Sripadagalavaru v. State of
Kerala, [1973] Supp. S.CR p. 1 @89, Snt. Indira Nehru
Gandhi v. Rai Narain [1976] 2 S.C R 347 @539; Har Sharan
Varma, v. Chandra Bhan Gupta and Os., Al.R 1962 All. 301
@307 referred to.
(8) A conspectus of the provisions of our Constitution will
i ndicate that, whatever appearance of a federal structure
our Constitution my have, its operations are certainly,
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judged both by the contents of power which a nunber of its
provisions carry with themand the use that has been nade of
them nore unitary than federal. [33 F]

Shansher Singh v. State of Punjab, [1975] 1 SSCR p. 814
referred to.

(9) In a sense, the Indian Union is federal. But the
extent of federalisminit is largely watered-down by the
needs of progress and devel opnent of 2

5
country which has to be nationally integrated, politically
and econom cally co-ordinated and socially,, intellectually

and spiritually uplifted. lit such a system the States

cannot stand in the way of legitimate and conprehensively
pl anned devel opnent of the country in the manner directed by
the Central Governnent. The question of legitimcy of
particul ar actions of the Central CGovernment taking us in
particular directions can often be tested and deterni ned
only by the verdicts of the people at appropriate tines
rather . than by decisions of Courts. For this reason, they
becore,  ‘properly speaking matters for political debates.

rather than for |egal discussion. [I'f the special needs of
our country to have political coher ence, nati ona
integration, and planned econom c devel opnent of all parts
of the country, so as to build a welfare State where
"Justice-Social, economic and political"” are to prevail and
rapid strides are to be taken towards fulfilling the other

noble aspirations act out in the Preanble strong Centra

directions seeminevitable. [24 C E]

(10) Article 256 of the Constitution covers cases where’ the
President may want to give directions in exercise of the
executive power of the Union to a State Governnent in
relation to a matter covered by an existing |aw nade by
Parliament which applies to that State. But, Art. " 257(1)
i mposes a wi der obligation upon a State to exercise its
powers in such a way as not to inpede the exercise of
executive power of the Union which, as would appear @ from
Art. 73 of the Constitution, read with Art. 248 nay cover
even a subject on which there is no existing law, but on
which sone |egislation by Parlianent inpossible.” It  could
therefore, be argued that, although, the Constitution itself
does not Jay down specifically when the power of dissolution
should be exercised by the Governnent on the advice of a

Council of Mnisters in the State, yet, if _a
direction on that natter was properly given by the Union
Covernment to a State Governnent, there is a duty to
carry it out. The tine for the dissolution of a State
Assenbl y is not covered by any specific provision of
the Constitution or any |aw nmade on the subject. It is

possi bl e,, however, for the Union Governnent, in exercise of
its residuary executive power to consider it a fit < subject
for the issue of an appropriate direction when it <“considers
that the political situation in the country is such that a
fresh election is necessary in the interest of politica

stability or to establish the confidence of the people in
the Governnment of a State. [36 B-E]

(11) Undoubtedly, the subject is one on which 'appropriate
and healthy conventions should devel op so that the power
under Art. 356(1) 1is neither exercised capriciously or
arbitrarily nor fails to be exercised when a politica

situation really calls for it. |If the views of the Union

Government and the State Governnment differ on the subject,
there is no reason why the Union Governnent should not aid
the developnment of what it considers to be a healthy
practice or convention by appropriate advice or direction

and, even to exercise its powers under Art. 356(1) for this
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pur pose when it considers the observance of such a directive
to be so essential that the constitutional machinery cannot

function as it was neant to do unless it interferes. The
Supreme Court cannot, at any rate, interdict such wuse of
powers under Art 356(1 ) unless and until resort to the
provision, in a particular situation, is shown to be so

grossly perverse and unreasonable as to constitute patent
m suse of this provision or an excess of power on admtted
facts. It is not for courts to formulate, and, nuch |ess,
to enforce a convention, however necessary or just and
proper a convention to regulate the exercise of such an
executive power may be. That is a matter entirely wthin
the executive field of operations. [36 E-H]

(12) Al that the Supreme Court can do is to consider
whet her an acti on Proposed on such a matter on certain
grounds, would fall under Art. 356(1) of the Constitution if
the Uni on Governnent and the State Governments differ on the
guestion whether, in a particular situation, the dissolution
of the State Assenbly should take place or not. The nost
that one could say is that a ' dissolution against the w shes
of the majority in a State Assenmbly is a grave and serious

matter. Perhaps it could be observed that it should be
resorted to under Art. 356(1) of the Constitution only when
"a critical situation’ ~ has arisen. It is not always

necessary that the nere defeat of a State Governnent in a
State Assenbly nust necessarily create a situation in which

a dissolution of the State Assembly i's obligatory. If an
alternate CGovernment \is
6

capabl e of being formed which commands the majority in the
State Assenbly it may be unnecessary. The position may,
however, be very different, when a State Governnent. has a
majority in the State Assenbly behind it, but the ' question
is whether the party in the mgjority inthe State Assenbly
formng the State Governnment for-the tinme being having been
totally and enphatically rejected by the people, a critica

situation" has arisen or is bound to arise unless the
"political sovereign" is given an opportunity of ‘giving a
fresh wverdict. A decision on such a question -undoubtedly
lies in the Executive realm It involves a correct estimte
of a "situation". [41 B-E]

(13) Article 174(2) (b)of the Constitution expressly vests
the power of resolving the legislative assenbly in the
Governnment even if that had to be on the advice of -the
Council of Mnisters in the State, but the power to give
such advice would automatically be taken over by the Union
CGovernment, for the purposes of dissolution of State
Assenbly, when the President assunes Governnental powers by
a Proclamation wunder Art. 356(1). A dissolution by the
President after the Proclanati on woul d be as good as a dis-
solution by the Governnent of a State whose powers are taken
over. [37 C E]

(14) Indeed, the usual practice is that the President . acts
under Art. 356(1) of the Constitution only on the Governor’s

report. But, the wuse of the words "or otherwise" (In
Article 356) show that Presidential satisfaction could be
based on other naterials as well. This feature of our

Constitution indicates nmost strikingly the extent to which
i nroads have been made by it on the federal principles of
CGovernment. [38 A-(

Shansher Singh v. State of Punjab, [1975] 1 S.C.R p. 875,
referred to.

(15) As the question of the proper time for a dissolution of
a State Assenbly is not a matter extraneous to Art. 356(1)
of the Constitution, the nbost that can be said is that
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guestions raised do not go beyond sufficiency of grounds for
resorting to Art. 356(1) of the Constitution. [41 H 42 A
K. K. Aboo v. Union of India, A l.R 1965 Kerala 229; Rao
Birender, Singh v. The Union of India A.1.R 1968 Punjab
441; In re. A, Sreeramulu A l.R 1974- A. P. 106,
Bi j enananda Patnaik and. O's. v. President of India and
Os., Al.R 1974 Orissa 52 referred to.
(16) Attenpts to secure political victories by appeals to
the electorate, are parts of the recognised rules of a
denocratic system of CGovernment permtting contests between
rival parties so as to achieve certain other objectives. |If
such a contest with the desire for achieving a politica
victory in order to enforce certain programres, believed by
the nenbers of a party to be beneficial for the people in a
State, as a nmethod of achieving the objects set out in the
Preamble, are not_only legal and permissible wunder the
Constitution, but, obviously constitute the only possible
and |egal neans of attaining the power.to enforce policies
believed 'to be correct by various parties, according to
their own lights, it could not possibly be asserted that
procuring - the dissolutionof a State Legislative Assenbly
with the object of gaininga political victory is, in
itself, an extraneous object which could not fall at al
under Art. 356 of the Constitution. [42 F-F]
Attorney GCeneral v. Dr. Keyser’'s Royal Hotel, 1920 AC 508
Li versi dge V. Anderson 1942 AC  206; Addl . Di st.
Magi strate, Jabal pur v. Shivakant Shukla, 1976 Supp. SCR
173, Bhagat Singh & Ors. v. The Kine Enperor, 50 |.A 169
King Enperor v. Benorilal Sharma 72 1. A 57, Padfield and
Os. v. Mnister O Agriculture, Fisheries  and Food and
Os., 1968 A C. 997 @1006 (not applicable).
(17) In all the grounds of action taken under Art, 356(1)
are disclosed the public by the Uni on Governnment and its own
di scl osure of grounds reveals that a constitutionally or
| egal |y prohibited or extraneous or a collateral purpose is
sought to be achi eved by an inpending or actual proclamation
under Art. 356 of the Constitution, the Supreme Court will
not shirk its duty to act in the manner in which the | aw may
then oblige it to act. But, when allegation nmade in the
plains and in the petitions before the court relate, in
substance, only to the sufficiency of the grounds of action
under Art. 356(1) of the Constitution and go no further, the
Court cannot proceed further with the consideration of the
plaints under Art. 131 or the petitions under Art. 32 of the
Constitution.

[46 E-QG
7
(18) Proclamations under Article 356(1) are ‘bound to be
pl aced wunder Art. 356(3) of the Constitution before / each
House of Parlianent. However, there is not only nothing in
Art. 356 to make a consideration by either “House of
Parliament a condition precedent to the exercise of the
power of dissolution of a State Legislative Assenbly by the
President wunder Art. 356 (1), but, on the other hand,
Article 356(3) makes it clear that the only effect of even a
failure or refusal by either House of Parlianment to approve
the Proclanation is that it ceases to operate after two
nonths. Obviously, this means that it operates for at |east

two nonths. Hence, whatever is done in these two nonths
cannot be held to be illegal for that reason alone. [47 A-B]
(19) It is true that the exercise of power under Art. 356 of
the Constitution is subject to Parlianentary control. Thi s

neans that it is subject to such control as the two Houses
out of which the Council of States really represents the
State Assenbly nmay be able to exercise during the period for
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which the Proclamation |lasts. But, the existence of such
Parliamentary control, as a safeguard cannot possi bly
nullify the legality of what is done in the period during
whi ch the Proclamation lasts. [47 C D

(20) Although Art 356(1)(a) of the Constitution inposes a
bar against the assunption by the.President of the
| egislative powers of the State Legislature, which could
only be transferred to Parlianent, its provisions, read with
Art. 357 of the Constitution, do not operate as an absolute
bar on any expenditure which could be legally incurred by

the President or wunder the Presidential authority in
accor dance with pre-existing State | aws aut hori si ng
expenditure by other authorities or bodi es whose powers can
be taken by the President under Art. 356(1)(a). In any

case, the provisions of “Art. 357 could not possibly be used
as a bar against a dissolution of the State Assenbly by a
Presi denti al Pr ocl amati on. Nor can they be used to
introduce as a condition precedent to the Presidentia
Procl amation under Art. 356(1)(a), involving, as it usually
does, the dissolution of the State Assenbly, an approval of
both or eitherof the two.  Houses of Parlianent. [49 A-C]
(21) Even if there be some grounds for naking a distinction
between a State’'s interest and rights and those of its
CGovernment or its  menbers, the Court need not take too
restrictive or stringent a view of the States’ right to sue
for any rights, actual or fancied, which the State
CGovernment chooses to take wup on behalf - of the State
concerned in a suit under Art. 131.[50 F-Q

State of Bihar v. Union of India and Anr., [1970] 2 S.CR
522; expl ai ned.

United Provinces v. The Governor General -in Council, 1939
FCR 124; referred to.

Per, Chandrachud J.

(1) The use of the phrase "Governnent of India" in Article
131(a) and (b) does not nmean that one party to the  dispute
has to be the Government of the day at the Centre.
"CGovernnent of India" nmeans “"Union of India" The true
construction of Article 131(a) true in substance ‘and true
pragmatically is that a dispute nust arise between the Union
of India and a State. [53 E-@

(2) The dispute between the Union of India and the State
cannot but be a dispute which arises out of the difference
between the Governnent in office at the Centre and the
Governnent in office in the State. But, there is a further
prerequi site which narrows down the anmbit of the class of
di sputes which fall within Article 131. That requirenent is
that the dispute nust involve a question whether of |aw or
fact, on which the existence or extent of a legal right

depends. it is this qualification which contains the, /true
guide for determning whether a particular dispute is
conprehended within Art. 131. Mere wangl es bet ween

CGovernments have no place in the scheme of that Article.
The purpose of Art. 131 is to afford a forum for the
resol ution of disputes which depend for their decision  on
the existence or extent of a legal right. It is only when a
legal, not a nere political, issue arises touching upon the
exi stence or extent of a legal right that Article 131 is
attracted. [54 A-C

8

(3) Wen the Plaintiff-States by their suits directly or
specifically question the constitutional right and authority
of the Union Government to issue a directive to the State
CGovernments conmending that the Chief Mnisters should
tender a certain advice to their Governors and al so question
the constitutional right of the Union Government to dissolve
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the State Assenblies on the grounds nentioned in the Hone
Mnister's letter to the Chief Mnisters, alegal, not a
political, issue arising out of the existence and extent of
a legal right squarely arises and the suits cannot be thrown
out as falling outside the purview of Art. 131. [54 D g

(4) It is not necessary for attracting the provisions of
Art. 131 that the plaintiff nust assert a legal right in

itself. Art. 131 contains no such restriction and it is
sufficient in order that its provisions may apply that the
plaintiff questions the legal or constitutional ri ght

asserted by the defendant, be it the Government of India or
any other State. Such a challenge brings the suit wthin
the ternms of Article 131 for, the question for the decision
of the Court is not whether this or that particular
Legi sl ative Assenbly isentitled to continue in office, but
whet her the Government ~of  India, which asserts t he
constitutional right to dissolve the Assenbly on the grounds
al | eged possesses any such right. [54 F-G

(5) The States, have the |l ocus and the interest to. contest
and seek an adjudication of the claimset up by the Union

CGover nrent.. The bond of constitutional obligation between
the Governnent of Indiaand the States sustains that | ocus.
[ 54 H 55A]

(6) The expression "legal right" which occurs in Art. 131
has to be understood in its proper perspective. The I|ega
right of the States consists in their inmunity, in the sense
of freedom fromthe power of the Union  Governnent. The) ,
are entitled under Art. 131, to assert that right either by
contending in the absolute that the Centre has no power to
di ssol ve the Legi sl ative Assenbl i es or with the
qualification that such a power cannot be exercised on the
grounds stated. [55 A-D
State of Bihar v. Union of India, [1970] 2 SCR 522; held
i nappl i cabl e.
(7) By the Proclamation under Art. 356(1) the Legislative
Assenmblies of nine States wer e di ssol ved and the
President’s rule was inmposed on those States. As a
result the wit petitioners ceased to be Menbers of the
Legi sl ative Assenmblies and as a result of their ceasing to
be such menbers the right to salary which they could only
draw i f they were menbers of the Assenblies cane to an end.
Though the petitioners could not be denied relief on - the
ground that it was not intended by issuing the Proclamation
to deprive themof their salary’ the wit petitions were
liable to be dismssed on the ground that the injury to the
al l eged Fundarmental Rights of the petitioners was too
indirect and renote. [56 G H]
(8) Wether or not, the Proclamation issued under Art.. 356
of the Constitution is approved as enjoined in Art. 356(3),
it has an assured |life for a period of two nonths and
its Validity during that period cannot be whittled down by
reading into Art. 356 a condition precedent in the nature of
parliamentary approval which, plainly, is not to be found
therein. [57 D
[Hs Lordship considered it wunnecessary to
consider the inplications of clause (5) of
Art. 356, introduced by the 38th anendnent and
appl i ed “"Non-1iquet" agr eei ng with the

deci si on in St ephen Kal ang Ni ngkan V.
CGovernment of Malaysia, L.R (1970) A . C. 379,
392]

Per Bhagwati J. (On behalf of Gupta J. & hinself)

(1) The satisfaction of the President is a subjective one
and cannot be deci ded by reference to objective tests.
It is deliberately and advi sedly subjective because t he
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matter in respect to which he is to be satisfied is of
such a nature that its decision nust necessarily be left to
the executive branch of CGovernment. It cannot by its very
nature be a fit subject-matter of judicial determination and
hence it is left to the subjective satisfaction of the
Central CGovernment which is best in a position to decide it.
The Court cannot, in the circunstances, go into the question
of correctness or adequacy of the facts

9

and circunmstances on which the satisfaction of the Centra
Covernment is based. That woul d be a dangerous exercise for
the court, both because it is not a fit instrument for
determning a question of this kind and al so because the
court would thereby wusurp the function of a Centra
Governnment and in doing soenter the "Political thicket"
which it rmust avoid if it-is to retainits legitinacy wth
the people. But, if the satisfactionis mala fide or is
based on whol |y extraneous and irrel evant grounds, the court
woul d have jurisdiction to exanmine it, because in that case
there woul d"be no satisfaction of the President in regard-to
the mtter on which he is required to be satisfied. The
satisfaction of the President is a condition precedent to
the exercise of power under Art. 356(1) and if it can be
shown that there is no satisfaction of the President at all
the exercise of the power would be constitutionally invalid.
O course, by reason of <clause 5 of  Art. 356 t he
satisfaction of the President is final -and -conclusive and
cannot be assailed on any ground, but this ‘imunity from
attack cannot apply where the challenge is not that the
satisfaction is inproper or unjustified; but that there is

no satisfaction at &H.  In-such a case,” it -is not the
sati sfaction arrived at by the President whi ch. is
chal | enged, but the existence of satisfaction itself. In

nost cases it would be difficult, if not inpossible, to
chal l enge the exercise of power under Art. 356 clause (1),
even on this Ilimted ground, because the facts and
circunstances on which the satisfaction is based would not
be known, but where it is possible, to know them from
decl arati ons made the existence of satisfaction can ‘always
be chal l enged on the ground that it is nmala fide or based on
whol Iy extraneous or irrelevant ground. [ 81 G H 82 A-H
83 A-B]

Ni ntgkan v. Govt. of Malaysia, 1970 A.C. 379, King Enperor
v. Benoarilal Sarma, 72 |.A 57 referred to.

(2) The defeat of the ruling party at- the Lok Sabha
el ection cannot by itself without anything nore support the
i nference that the CGovernment of the State cannot be carried
on in accordance with the provisions of the Constitution
To dissolve the Legislative Assenbly solely on such ground
woul d be an indirect exercise of the right of recall of al
the nenbers by the President wthout there being any
provision in the Constitution for recall even by the
el ectorate. Were there has been a total rout of candidates
bel onging to the ruling party and in sone of the plaintiff-
States, the ruling party has not been able to, secure even a
single seat, it is proof of conplete alienation between the
Governnent and the people. It is axiomatic that no
Government can function efficiently and effectively in
accordance with the Constitution in a denocratic set up
unless it enjoys the goodw Il and support of the people.
Where there is a wall of estrangenment which divides the
CGovernment from the people and there is resentnent and
ant i pat hy in the hearts of the people agai nst t he
CGovernment, it is not at all unlikely that it may lead to
instability and even the adm nistration may be paralysed.
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The consent of the people is the basis of denocratic form of
CGovernment and when that is wthdrawmm so entirely and
unequi vocally as to |eave no room for doubt about the
intensity of public feeling against the ruling party, the
nmoral authority of the Governnment would be seriously
underm ned and a situation may arise where the people nmay
cease to give respect and obedience to Gover nnent a
authority and even conflict and confrontation may devel op
bet ween the Government and the people |l eading to coll apse of
admi nistration. These are all consequences which cannot be
said to be unlikely to arise fromsuch an unusual State of
affairs and they may make it inpossible for the Governnent
of the State to be carried on in accordance wth the
provisions of the Constitution. Wether the situation is
fraught w th such consequences or not is entirely a matter
of politi cal judgnent for. the executive branch of
Gover nment . But, it cannot be said that such consequences
can never ensue and that the ground that on account of tota
and massive -defeat of the ruling party in the Lok Sabha
el ections, the Legislative Assenbly of the State has ceased
to reflect the will of the people and there is conplete
alienation between the Legislative Assenbly and the people
is wholly extraneous-or irrelevant to the purpose of Art.
356, Cause (1).

On the facts and circunstances of the present <case this
ground is clearly a relevant ground having reasonabl e nexus
with the matter in regard to which the President is required
to be satisfied before taking action under Article 356,
Clause (1). [85 A-H
10

(3) There are two limtations inregard to the —nature of
the suit which can be entertained by the Suprene Court under
Art. 131. One is inregard to parties and the other . is in

regard to the subject nmatter. |t does not contenplate any
private party being arrayed as a disputant on. one side or
the other. A dispute in which such a private party is

i nvol ved nust be brought beforei’a court, other than the
Supr ene Court, having jurisdiction over the natter.
Mor eover, the dispute nust be one, relating to alegal right
and not a dispute on political plane not based on |ega

right. A legal right which is the subject of dispute need
not arise in the context of the Constitution and the
federalism it sets up. So also the power of the Suprene
Court to grant relief in a suit under Article 131 is not
restricted only to "declaratory Judgnent”. The Suprene
Court would have power to give whatever reliefs are
necessary for enforcenent of the legal right clainmed in the
suit, i f such | egal right i s est abl i shed

[64 E-H, 65 A-D, 66 C

State of Bihar v. Union of India & Anr., (1970) 2 S.C.R

522, Expl ai ned doubt ed;

Shansher Singh v. State of Punjab, [1975] 1 S.C R 814
referred to.

(4) Unconstitutional exercise of power by the President
under Article 356 clause (1) may injuriously affect rights
of several persons. It may infringe not only the individua

rights of the nenbers of the Legislative Assenbly but also
the constitutional right of the State to insist that the
federal basis of the political structure set up by the
Constitution shall not be violated by an wunconstitutiona

assault under Art. 356 clause (1). The present suits seek
to enforce legal right of the States arising under the
Constitution and the suits could not be thrown out in |imne
as being outside the scope and ambit of Article 131. [68 G
H 69 A
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(5) The threatened dissolution of the Legislative Assenbly
did not involve any infraction of the Fundanental right
guaranteed to the petitioners under Article 19(1)(f) and 31

[63 H 64 A

(6) It is only where there is direct invasion of a
fundanental right or immnent danger of such invasion that a
petitioner can seek relief under Art 32. The inpact on
the fundanmental right nmust be direct and i mredi ate and not
indirect or renote.

In the instant case, nerely because by the dissolution of
the Legislative Assenbly, the petitioners would cease to be
menbers and that would incidentally result in their |osing
their salary, it cannot be said that the dissolution would
infringe their right to property. The petitioners, as such

are not entitled to maintain the Wit Petition under Art.
32. [63 D, E, 64 A

(7) The directive of Hone Mnister, Government of India,
was nothing but an advice or  suggestion to the Chief
M nister /'of ~each plaintiff state to recomend to the
CGovernment di ssolution of the Legislative Assenbly of the
concerned  State. It has been wongly described as a
"directive." It had no constitutional authority behind it.
It is always open to the Home Mnister of the Centra

CGovernment to give advice or suggestion to the Chief
Mnister of a State and the Chief Mnister may accept or
reject such advice or suggestion as he thinks fit. " Me
advice or suggestion has no binding effect  on the Chief
M nister and no | egal consequences flow fromit. Hence it
could not be said that 'directive’ issued by the Home
M nister was unconstitutional, illegal or wultra vires.
There was also no question of giving effect to the
"directive" and no injunction could, therefore, be granted
restraining it,; inplementation. The "directive" if not
accepted and carried out could certainly be a precursor to
action wunder Art. 356 Clause (1) and, therefore, mght be
regarded as indicative of a threat, but standing by itself
it could not give rise to any cause of action in the State
to sue for declaration or injunction. [77 H 78 A-B]

(8) It is true that if a question brought before a court is
purely a political question not involving determination of
any legal or constitutional right or obligation, the Court
woul d not entertain it, since the Court is concerned only

11

with adjudication of legal rights and liabilities. But ,
nerely because a question has a political conplexion that by
itself is no ground for the Court to shrink from perform ng
its duty under the Constitution, if it raises an'issue for
constitutional determnation. A Constitution is a matter of
purest politics and a structure of power. [79 G H]

(9) Merely because a question has a political colour the
court cannot fold its hand in despair and declare “"judicia

hands off." So long as a question arises whether an
authority under the Constitution has acted within the [limts
of its power or exceeded it, it can certainly be decided by
the Court. Indeed it would be its constitutional obligation
to do so. It is necessary to assert in the clearest terns
particularly in the context of recent history that the
Constitution is suprema |ex, the paranount |aw of the |and
and there is no department or branch of CGovernnent above or
beyond it. [80 F-H]

Baker v. Can 369 U.S. 186; N xon v. Herndon 273 U.S. 536;
Brown V. Board of Education 347 U S. 483; Comllion wv.
Lightfoot 364 U S. 339, Colegrore v. Geen 328 US. 549
quoted wi th approval .

Per CGoswam J.
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(1) Athough the expression wused in Art. 131 is "any
di spute", the w dth of the expressionis Ilimted by the
words that follow in respect of the nature of dispute that
can be entertained by the Suprene Court in its origina
jurisdiction. It is only a dispute which involves any
guestion of law or fact on which the existence or extent of
a legal right of the contending party depends that can be
subj ect-matter of a suit under Art. 131. The dispute should
be in respect of legal rights and not disputes of politica
character. Art 131 refers to the parties that may be
arrayed in the litigation as well as to the subject-natter
of the dispute. [86 F-G

State of Bihar v. Union of India, [1970] 2 S.CR 522
referred to.

(2) Article 131 speaks-of alegal right. That legal right
must be that of the State. — The di spute about a legal right,
its existence or extent, nust be capable of agitation
between the CGovernnent of India and the States. The
character /~ of ~the dispute within the scope of Article 131
that enmerges is with regard to a legal right which States
nmust be —able to claimagainst the Governnent. Where the
Home Mnister, Government of India, is asking the Chief
M nisters of the Government of the States to advise the
CGovernors to dissolve the Legislative Assenblies, and the
Chief Mnisters decline to accept the advice, it is not a
di spute between the State on the one hand and t he Gover nnent
of India on the other hand. It is areal dispute between
the Government of the State and the Government of India. It
is no doubt a question of |life and death for the State
Governnment but not so for the State as a legal entity. Even
after the dissolution of the Assenbly, the State wll
continue to have a Governnent for the tinme being as provided
for in the Constitution, in such a contingency. The
subject-matter of the dispute does not Pertain to  |ega
rights of the State concerned to satisfy the requirenents of
Article 131 of the Constitution. [87 G 88 H, 89 A-B, 90 (C
(3) Wether there is a case for permanent injunction or
other appropriate wit in these natters are not called for
in view of the fact that the suits and wit petitions are
not maintainable. [92 C D

(Concurring with Bhagwati and A C. Qupta, JJ.)

HELD FURTHER: (4) There is no violation of the Fundanenta
rights guaranteed to the petitioners under Articles 19(1)(f)
and 31 of the Constitution as a consequence  of t he
threatened dissolution of the Legislative Assenbly. The
Wit Petitions are, therefore, not maintainable and are
liable for rejection. [90 C D

King Enperor v. Benorilal Sarma and Os. 72 I.A 57 @ 64;
Bhagat Singh & Ors. v. The King Enperor 58 | A 169; Shansher
Singh v. State of Punjab, [1975] 1 SSC R p. 814 referred
to.

2-722SCl 177

12

Per Untwalia. J.

(1) Assuming, that the wit applications filed by sone  of
the Menbers of the Punjab Legislators under Art. 32 of the
Constitution of India axe maintainable, the petitioners do
not make out a case for issue of any kind of wit direction
or order in the present case. [92 (

(2) The suits as instituted under Art. 131, in the instant
case, are not maintainable. The dispute of the kind raised
in the suits does not involve any question whether of |aw or
fact on which the existence or extent of any legal right of
the States concerned depends. The facts as disclosed are
definitely and exclusively within the prohibited area into
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which it is neither permissible for the Courts, to enter nor
shoul d they ever take upon thensel ves the hazardous task of
entering into such an area. [92 H, 93 A 95 DF, 97 DO

Bhagat Singh and Ors. v. The- King Emperor 58 I A 169; King
Enperor v. Benori Lal Sarma and Ors. 72 | A 57; Lakhi Narayan
Das v. The Province of Bihar etc. 1949 F.C. R 693; Ms. S.
K. G Sugar Ltd. v. State of Bihar and Os., [1975] 1 S.C. R
312 relied on.

St ephen Kal ang Ningkan v. CGovt. of Ml aysia [1970] A C. 379
referred to. Per Fazal Ali J.

(1) A dispute clearly postulates that there nust be
opposi ng claims which are sought to be put forward by one
party and resisted by the other. One of the essentia
ingredients of Article 131 is that the dispute nust involve
a legal right. basedon |law or fact. If the Centra
Government chooses to advise the President to issue a
Procl amation, the President has got no option but to issue
the Proclamation. This manifestly shows that the Centra
Government has a legal right to approach the President to
issue a  Proclamation for dissolution of an Assenbly as a
part of the essential duties which a Council of Mnisters
have to performwhile aiding and advising the President.
The State Governments, however, do not possess any such
right at all. There is no provision in the Constitution
whi ch enjoins that 'the State Government should be consulted
or their concurrence shoul d be obtained before the Counci
of Mnisters submt their advice to the President regarding
a matter pertaining to the State so far as the dissolution
of an assenbly is concerned.  The right of the State
Governnments to exist -depends on the provisions of the
Constitution which is subject to Art. 356. If the President
deci des to accept the advice of the Council of Mnisters of
the Central Government and issue a proclamation dissolving
the Assenblies, the State Governments have no right object
to the constitutional mandate contained in Art. 356.

[103 B, F-H, 104 A-B]

(2) The nere fact that letters were sent to the State
Covernments containing gratuitous advice could not create
any dispute, if one does not exist before nor would such a
course of conduct clothe the State Government- with a |ega

right to call for a determination under Article 131. |If the
State Governments do not possess such a legal, right or for
that matter any right at all, then they cannot put forward

any claimbefore a court for a declaration or an injunction.
Unl ess there is an existing dispute involving a legal right
bet ween the parties,, the forum provided by Art. 131 cannot
be availed of by any party. Having regard to the facts and
ci rcumnst ances of the present case it has not been
established that there was any dispute involving the |ega

right between the Governnment of |India and the State
CGovernnents and therefore, one of the essential ingredients
of Art. 131 not having been fulfilled, the suits are not
mai nt ai nabl e on this ground alone. [104 C D, 105 B-(]

United Provinces v. The Governor General in Council (1939)
F.C.R 124, 136 foll owed.

(3) The right of the petitioners as nenbers of t he
Legi sl ative Assenbly of Punjab is not a Fundamental right as
envisaged in Part |1l of the Constitution. At the nost, the
right to receive allowance as menbers of the Assenbly is
merely |l egal right consequent upon their election as menbers
of the Assenbly. The right of the petitioners is only a
limted and inchoate right in as nuch as it subsists only so
long as the Assenbly runs its usual course of six years.
The right nmay also cease to exist, if the Assenbly is
di ssol ved by the
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13
President by issuing a Proclanation under Art. 356. The
right therefore, subsists only SO long as these t wo
contingencies do not _ occur. The Constitution also does
not guarantee any right or allowances to the Menbers of the
Assenmbly which are given to themby. |ocal Acts or Ruler,
It was not a right which flows, from the Constitution.
Thus, there being no infraction of any Fundanental right,.
the petitioners could not be allowed to take recourse to
Article 32. [107 F-H, 108 GH
H. M  Maharaj adhiraja Madhay Rao Jivaji Rao Sci ndi a
Bahadur and Os.,
V. Uni on of India ‘and Os, [1971] 3 S.CR 9,
di stingui shed.
(4) The letter does not anmpbunt to a directive as
contenplated by Art. 256 and 257 and coul d not be binding on
the Chief Mnisters as'it pertains purely to tile States
concerned, namely, giving of the advice to the Governors for
di ssolution of the Assenblies.” The Central Governnent can
not interfere with this executive power of the State
CGovernment by giving directions under Article 256 or Art.
257 of the Constitution because the dissolution of the
Assenbly by the CGovernor was purely a matter concerning the
State and did not fall within the four corners of either
Art. 256 or 257. [111 A-F]
(Hi's Lordship refrained from expressing any
opinion regarding thetheory  of the basic
structure of the Constitution as the question
according to his Lordship did not actually
arise for decisionin this case.)
(5) Cdause (5) of Art. 356 gives the order passed by the
President wunder Art. 356 conplete immnity from judicia
scrutiny. As such the Courts cannot go into the sufficiency
or adequacy of the materials onthe basis of which the
Council of Mnisters of the Central CGovernnment could give
any advice to the President. [116 CD & 120 G
Bhagat Singh & Ors. v. The Kinqg Enperor LR 58 I.A 169, 172.
Laknt Narayan Das v. Province of Bihar, 1949 F.C. R/ 693,
699; Ms S. K G Sugar Ltd. v. State of Bihar and Os.
[1975] 1 S.C. R 312 applied.
In re. Sreeramulu A1.R 1974 A P. 106, S.R K. _-Manumantha
Rao v. State of A P. (1975) 2 AWR 277 approved.
Col egrove v. Green (1925) 328 U. S. 549 referred to
King v. Benoari Lal Sarma, L.R 72 | A 57, 64 explained.
Padfield v. Mnister of Agriculture, Fisheries and Food L.R
1968 A.C. 997, 1007 Quoted with Approval.
(6) If the opinion of the Central Governnent was based on
extraneous or irrelevant materials or it was guided by
purely personal considerations or wulterior notives, the
Courts will always interfere and hold such action to be nala
fide and strike it down. [119 B]
Dr. A. K Shaihar and O's. v. Vice Chancellor, 'Benaras
University, [1961] 3 S.C. R 386; followed.
oservation :
As the reasons given by the Council of Mnisters in
tendering their advice to the President cannot be inquired
into by the Courts, it is hoped that the Central Governnent
in taking nmonmentous decisions having far reaching conse-
guence on the working of the Constitution, will art wth
great care and circunspection and wth sone anobunt of
objectivity so as to consider the pros and cons and the
various shades and features of the problens before themin a
coot and collected manner. The guiding principles in such
cases should be the welfare of the people at large and the
intention to strengthen and preserve the Constitution. and
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that this matter will receive the serious attention of the
CGovernment. The stanp of finality given by d. (5 of Art.
356 of the Constitution does not inply a free licence to the
Central Governnent to give any advice to the President and
get an order passed on reasons, which are wholly irrelevant
or extraneous or which have absolutely no nexus wth the
passing of the Oder. To this extent the judicial review
remains. [121 B- D

14

HELD FURTHER: (dissenting fromthe majority)

(7) The inmport and purport of Art. 131 is to decide
di sputes between one state and another or between the
Government of India and one or nore States. The founding
fathers of the Constitution have used the words "State’ in
Art. 131 both deliberately and advisedly so as to
contenplate the State as-a constituent unit of the Union
along with its territory and pernmanent institutions. The
guestion as to the personnel who run these institutions is
only wunrelatable to the existence of a dispute between a
State and the Governnent of India. It is only when there is
a conpl ete abolition.of any of the pernmanent institution of
a State that a real dispute nay arise. A nmere tenporary
di ssol uti on of an assenbly under Art. 356 does not anpunt to
abolition of a /State Assenbly because after such
di ssolution, wunder the provisions of the Constitution
el ections are bound to foll ow and a new | egislature woul d
evidently come into existence after the voters have elected
t he candi dat es.

[ 107 B-D

(8 On a true and proper construction of Art. 131 of the
Constitution it may be said that dispute like the present
one is totally outside the scope of Article 131 of the
Constitution. Therefore, the State Governments who have
raised the dispute are not covered by the word 'State’
appearing in Article 131 and, therefore, the suits are not
mai nt ai nabl e on this ground also. [107 E]

JUDGVENT:
ORIG@ NAL JURISDICTION : Oiginal Suit Nos. 1 to 6 of 1977.
(Under Article 131 of the Constitution of India.)

Niren De,S. K Tewari, Adv. GCenl. Rajasthan, S. M Jain
for the Plaintiff in Suit No. 1.

Niren De, Ram Panjwani and I. N. Shroff, for the plaintiff
in Suit No. 2

H. R CGokhal e, Ram Panjwani, Vijay Panjwani, O P. Sharnma
S. K. Bagga and Ms. S. Bagga, for the plaintiff in Suit
No. 3.

Niren De, D. P. Singh, S. C. Agarwal and U. P. Singh, for
the plaintiff in Suit No. 4.

Madan Bhatia, for the plaintiff in Suit No. 5.
G Rath, Adv. Genl, Oissa, Nren De, R K Mhta, for
plaintiff in Suit No. 6.
Soli. J. Sorabjee, Additional Solicitor General (in O S
Nos. 1-3/77), B. Datta, (in Suit Nos. 1-3/77) and R N
Sacht hey, for the defendant/respondents in all the matters.
M K. Garg, S. C Agarwal and Y. J. Francis, for the
petitioners in the Wit Petitions.
J. P. Goyal, S K Sinha, B. B. Singh and A K
Srivast ava, for the applicant/interveners-G rdhari La
Bhargva in O S. No. 1/77.
J. P. Goyal, Sharad Manohar and C. J. Sahu, for the
applicant interveners Chowdhary Devi Lal in Wit Petitions.
The foll owi ng Judgnments of the Court were delivered
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BEG C. J. Oiginal Suits Nos. 1 to 6 of 1977, before wus
now have been filed on behalf of the States of Rajasthan,
Madhya Pradesh, Punjab, Bihar, H machal Pradesh, and Orissa
agai nst the Union
15

of India under, Article 131 of the Constitution of India.
There are also before us three wit Petitions, Nos. 67 to 69
of 1977, by three nmenbers of the Legislative Assenbly of the
State of Punjab against tile Union of India and Shri Charan
Singh, the Hone Mnister in the Government of India, and
Shri  Zail Singh, Chief Mnister of Punjab. The six suits
and the, three Wit Petitions raise certain conmpn questions
of law and fact. They were, therefore, permtted to be
argued together. W have already dism ssed the suits and
petitions after hearing themat |ength and now propose to
state our reasons for doing so as stated in our order of
29th April 1977.  Before dealing with, the. questions of
fact and law |- w Il “indicate the nature of the reliefs,
sought by each plaintiff under Article 131 and the grievance
of each petitioner under Article 32 of the Constitution

The State of Rajasthan asked for a declaration that what it
described as a "directive" contained in the Iletter dated

18th April, 1977, issued by Shri Charan Singh, the Union
Hone Mnister, to the Chief Mnister ~of the State s
"unconstitutional, 'illegal and ultra vires the Constitution

and also a declaration that the plaintiff  State is "not
constitutionally or legally obligedto conply with or to
give effect to the directive contained in the said letter.
The State of Madhya Pradesh seeks the declaration that "the
direction /order dated 18th April, 1977, of the defendant
through its Home Mnister is ultra vires the Constitution".
The State of Punjab asks for a declaration of  what it
descri bes as "direction/order” as  “"ultra vires" t he
Constitution.

The State of Bihar calls the letter a "directive’ and asks
for the declaration that it is "unconstitutional and void".
it also prays for a declaration that a refusal by the Chief
Mnister of Bihar to conply with.it "cannot be ‘made the
basis for the issue of proclamation under Article, 356, of
the Constitution". ’I1t also seeks a declaration that Arti-
cle 356 of the Constitution "cannot be invoked for the sole
purpose of dissolving the State Legislative Assenbly and
holding fresh elections for the said Assenbly after the
defeat of the najority party- in the said Assenbly in the
el ections for the Lok Sabha".

The State of Hi machal Pradesh prays for eight declarations :
firstly, that "the Council of Mnisters of the State is not
liable to resign and the Legislative Assenbly of. the
plaintiff is not |iable to be dissolved on the ground /that
t he Congress Party, which holds a majority in t he
Legi sl ative Assenmbly, had lost in the Lok Sabha ‘el ections
and the Janata Party has conme into power at the centre"
secondly, that "the Executive ,of the Defendant 1is not
entitled to encroach upon the sole prerogative of the
Council of Mnisters as to the nature of the advice which
the "latter thinks fit to render to the Governor"; thirdly,
that "the provisions ,of Article 356 of the Constitution are
not liable to be invoked by the President merely because the
Political party which has been returned to power in the Lok
Sabha el ections happens to be different fromthe party which
holds majority in the Legislative Assenbly of the plaintiff
and which mght have lost heavily in the' said Lok Sabha
el ections"; fourthly, that "the Legislative, Assenmbly of
the plaintiff is not liable to

16
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be dissolved before the expiry of the term under the
Constitution because the views of the electorate, have an
undergone a change as stated in the letter. of t he
def endant’s Honme M nister dated 18th April, 1977"; fifthly,
that "’the circunstances nentioned in the letter do not

constitute a threat to |law and order, and, in, any case,-
such a threat to law and order cannot form any
constitutional basis for dissolution of the Legislative
Assenbly of the plaintiff"; sixthly, that "reasons and
ci rcumnst ances stated in the letter addressed by t he
def endant to t he plaintiff’s Chi ef M ni st er and
the,resultant threatened action under Article 356 of the
Constitution are Wwolly unconstitutional and nala fide and
that a proclamation issued on. the facts and circunstances
of the present case, would be utterly void"; seventhly that
the "condition precedent and prescribed in Article 356(1) of

the Constitution, is non-existent"; eighthly, that "the
Legi sl ature of the plaintiff cannot be dissolved until and
unl ess' any procl anation issued under Article 356(1) of the
Constitution, is ratified by both Houses of Parlianment as

envi saged by Article 356 (3) of the Constitution

The State of Oissa asked *for a declaration that the
"directive" containedin, the letter of 18th April, 1977, is
"Unconstitutional, illegal and ultra vires the Constitution"
and also that the/'plaintiff State is "not  constitutionally
or legally obliged to conply with or to give effect to the
directive contained in the said letter”.

In addition, each of the '"plaintiffsin the six suits asks
for a permanent as well as an interiminjunction in slightly
differing terms but the object of all these, injunctions
sought is abundantly clear and conmon.

The State of Rajasthan has sought a permanent injunction
"restraining the defendant from giving effect ‘to t he
directive contained in the said letter in any Manner", It
al so asks for permanent injunction restraining the defendant
resorting to Article 356 of the Constitution of India to
di ssol ve the Legislative, Assenbly of the State of Rajasthan
and fromtaking any steps for holding fresh elections to the
State Assenbly’ before March, 1978."

"Perpetual " injunctions are sought by the State of  Mdhya
Pradesh agai nst the defendant Union of India to restrain its
Government "“from enforcing directions contained in- the
letter and,/or dissolving the Legislature of the State".

The State of Punjab prays for "a perpetual injunction to
restrain the defendant from enforcing ~the directions
contained it,, the statenent dated 18th April 1977 and in
the letter dated 18th April 1977 to the Chief Mwnister of
the plaintiff State and restraining the defendant  from
di ssolving the Legislative Assenbly of the plaintiff ~ State
or- imposing Presidential Rule under Article 356 before
March 1978".

The State of Bi har asks for an injunction against issue by
the defendant Union of a Proclamation under Article 356 of
the Constitution "for the purpose of dissolving the Bihar
State Assenbly and holding fresh elections for the State
Assenbl y. "

17

The State of H machal Pradesh seeks a permanent injunction
for restraining the defendant fromissuing any Proclamation
under Article 356(1) of the Constitution” except in a
situation contenplated by the provisions and another to
restrain t he Union Governnent from di ssol vi ng t he
| egislative assenbly of the State "until and unless any
Procl amati on issued under Art. 356 of the Constitution, is
ratified by both the Houses of Parliament”. |In other words,
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a prohibitory order, in the nature of a Wit of "Quo Usquo"
(until condition precedent is fulfilled) is sought.

The State of’ Orissa prays for "a permanent injunction”
restraining the defendants from giving effect to the
"directive" contained in the said letter "in any manner"
and, anot her " per manent i njunction restraining the
defendants from taking recourse to Article 56 of the
Constitution of India to dissolve the Legislative Assenbly
of the State of Orissa and, from taking any steps foe
hol ding fresh elections to the State Assenbly before March
1980". It may be nmentioned that the elections to the
Legi slative Assenbly of the State of Orissa took place in
1974.

Each of the six States have also asked for interim
injunctions so that thereliefs prayed foil in the suits nmay
not becone infructuous.

The three petitioners inthe Wit Petitions from Punjab are
Menbers  of the Legislative Assenbly of the State of Punjab
they assert that there is a threat to their, fundanenta
right to property in the shape of a right to receive their
"sal ari es" as Menmber of the Legislative Assenbly as a result
of an inpending dissolution. They subnmit that such an
i npending threat is enough, to enable themto invoke the
jurisdiction of this Court wunder Article 32 of the
Constitution.

It is obvious that the cause of action 'set up by the
plaintiffs in each suit as well as by the petitioners under
Article 32 of the Constitution is said to be furnished by
the letter of Shri Charan Singh;, the Home Mnister in the
Uni on Governnent, and a statement said to have been nade by
Shri Shanti Bhushan, —the Law Mnister in  the Uni on
CGover nrent . These, according to the Plaintiffs under
Article 131 as well as petitioners under Article 32, provide
sufficient grounds for inferring that the Legi sl ative
Assenbly of each of the States involved will be dissolved,
after a Proclamation under Article 356 if what the |etter of
Shri  Charan Singh describes as "advice" is not carried out
by the Chief Mnister of each of the six states.

The principal comopn subm ssions on hehalf of the plaintiffs
as well as the petitioners are

Firstly,, that the letter of. Shri Charan Singh dated 18th
April, 1977, discloses the sole ground of —an inmpending
Proclamati on under Art. 356 of the Constitution to be
followed by a dissolution of the ]JLegislative Assenbly  of
the State concerned and that such a proclamation, resulting
necessarily in the dismssal of the Mnistries in the six
States and the dissolution of their Legislative “Assenblies
upon the grounds given in the letter, is prinma facie to
out side the purview of Article 356 of the Constitution.

18

Secondly, that, in any case, the condition precedent to the
dissolution of the State Legislative Assenblies is a
ratification by both Houses of Par | i ament of t he
Presi denti al action under Article 356 SO t hat on
di ssolution, at any rate, of a Legislative Assenbly can take
pl ace without ascertaining the wi shes of both the Houses of
Par | i ament .

3 Thirdly, that the grounds given being outside the
constitutionally authorised purposes and objectives nmake the
pr oposed action, on the face of it, mala fide and
unconstitutional . Qur attention was also drawn to
certain assertions in the plaints and petitions for advanc-
ing the pleas of "malice in fact"' and "malice in | aw'

The replies on behalf of the Union of India are

Firstly, that on allegations nade in the plaints no suit
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before wus would fall within the purview of Art. 131 of the
Constitution which is nmeant for grievances of States, as
such, . against the Union Government, and not those relating
to mere conposition of State Governments and Legislatures
wi thout involving constitutional or other legal rights of
States as such

Secondl vy, the questions which arise for gauging the
exi stence of a "situation", calling for action under Article
356 are, by their very nature, inherently non-jisticiable,
and they have also been made nonjusticiable expressly by
Article 356(5) of the Constitution so that, even if a State
could, as such, be said to be legally and properly in-
terested in the dispute between its Governnent and the Union
Covernment about the desirability or need for any action by
the Uni on Governnent under Article 356 of the Constitution
such, a dispute is outside the sphere of justiciable
matters. If the  final action or its grounds are non-
justiciable, they could not be indirectly assailed, by
chal | engi ng a process which nay or may not actually produce
the apprehended result or action

Thirdly, ~the Tetter of the Union Hone Mnister and the
speech of the Union Law Mnister do not indicate that
anything falling outside the w de spectrum of Article 356 of
the Constitutions being or will be taken into, account for
taking action under “Article 356. Hence, on
matters stated there, no cause of action could be said to
have ari sen.

Fourthly , nere intimation of some facts, fully within the
purview of Article 356 of the Constitution, does not justify
a prohibition to act in future when the situation my by
serious enough, on the strength of facts indicated and
possi bly, other facts also, for action under Article.356 of
the Constitution. In other words, the subm ssion was that
it could not possibly be predicated now whet her there were
or not other facts or what other possible facts, which my
affect the situation, may arise in future. It was subnmitted
that the freedom of constitutionally authorised executive
action of the highest executive organs of the Union should
not be, inpeded by judicial interference except on grounds
of clearest and gravest possible character. Just now, there
was not hi ng beyond bare possibilities before the  Court _so
that no anticipatory Injunction or Oder could be granted.
19

The first ground of objection on behalf of the Union is
confined to the suits. But, the renmaining three grounds of
objection are comon to the suits as well as the Wit
Petitions.

On behalf of Union of India notices were ‘accepted and
prelimnary objections, nentioned above, were taken to the
mai ntai nability of the suits and the petitions on the
all egations nmade therein. W, therefore proceeded to hear
argunents on the prelimnary objections. with,out requiring
defendants or respondents to file witten statenents or
replies or framng issues formally. | propose to examne
the allegations nade in the plaints and in the petitions  so
as to determ ne whether assertions made there, on questions
of fact, are sufficient to disclose any cause of action
necessary to maintain the suits or the petitions for reliefs
asked for.

As indicated above, the letter of Shri Charan Singh the Hone
Mnister in the Union Government, to the Chief Mnister of
each State provides the prinmary source of the grievance of
the plaintiffs and petitioners. One of these identically
phrased letters (the one to the Chief Mnister of Rajasthan)
may be reproduced here. It runs as follows:-
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"D. O No. 355/Ms/ T/ 77
HOVE M NI STER
I NDI A
New Del hi ,

April 18, 1977.
Dear Shri Joshi,
We have given our earnest and serious consideration to the
nost unprecedented political situation arising out of the
virtual rejection, in the recent Lok Sabha elections, of
candi dates belonging to the ruling party in various States.
The resultant climte of uncertainty is causing grave
concern to wus. W have reasons to believe that this has
created a sense of diffidence at different Ilevels of
Admi ni stration. People at large do not any | onger
appreci ate the propriety of continuance in power of a party
whi ch has been unni stakably rejected by the electorate. The
climate of uncertainty, diffidence and disrespect has
already given rise to-serious threats, to | aw and order
2. Emi nent constitutional experts have | ong been of the
opi nion. :that when a Legislature no longer reflects the
wi shes or views of the el ectorate and when there are reasons
to believe "that the Legislature and the electorate are at
variance, dissolution, wth a viewto obtaining a fresh
mandate fromthe el'ectorate woul d be nost appropriate. In
the circunmstances /prevailing in your State, a fresh appea
to the political sovereign would not only ‘be pernmi ssible,
but al so, necessary and , obligatory,
20
3. I woul d, therefore, earnestly comend f or your
consi deration that you may advi se pour Governor to, dissolve
the State Assenbly in exercise of powers under Article
174(2)(b) and seek a fresh mandate from the electorate.
This alone would, in our considered view, be consistent
with constitutional precedents and denocratic practices.
4. | would be grateful if you would kindly |et me know by
the 23rd what you propose to do.

Wth regards,
Yours sincerely,
Sdf -
(Charan Si-ngh)

Shri Hari deo Joshi
Chief M nister of Rajasthan,
Jai pur ™.
To substantiate the allegation that the letter, constituted
a "threat" of action under Article 356 of the Constitution
to disnmiss the Governnment, to dissolve the Legislative
Assenmbly of each plaintiff State and to  inposer t he
President’s rule upon it, corroboration was sought from :a
report of a talk of Shri Shanti Bhushan, the Mnister’ for
Law, Justice and Conpany Affairs, on the All India Radio,
which appeared in the Statesnman of 23rd April 1977.
Al t hough, reports in newspapers do not constitute admissible
evi dence of their truth, yet, | reproduce the extract ‘which
was either attached to or its substance reproduced in . the,
plaints, only to test whether, even assumng that its
contents were to be proved, by adm ssible evidence, to be
given in due course, all the allegations wll, taken
together, constitute something actionable. The report said

"Advice to Nine States a Constitutional duty,
says Shanti Bhushan.

M. Shanti Bhushan, Union Law M nister, said
on Friday night that a clear case had been
made out for dissolution of the Assenblies in
nine Congress-ruled States and holding of
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fresh elections, reports Samachar.
In an interviewin the, Spot-light progranme
of Al India Radio he said that the nost
i mportant basic feature of the Constitution
was denocracy, which nmeant that a Governnent
shoul d function with the broad consent of the
people and only so long as it enjoyed their
confi dence. If State Governnents chose to
govern the people after having | ost t he
confidence of the people, they would be
undenocrati ¢ Governnents, he said.
Under Article 355, a duty had been cast on the
Uni on Gover nnent to ensure t hat State
Governments were carried on in accordance with
the Constitution.
21
The ~Home M nister, M. Charan Singh, had
appealed to the Chief Mnisters of the nine
States to advise their Governors to reconmend
to the President dissolution of the State
Assenblies.-This was because a serious doubt
had been cast on their enjoying the people’s
confidence, their party having been rejected
in the recent Lok Sabha " elections the Law
M ni st er “sai d.

EXERClI SE OF PONER
M. | Shanti Bhushan was asked whether the
Centre would not be failing in its duty if it
did not exerciseits power at this crucia
juncture to test the legitimacy of a State
Gover nnent-.
He-replied that after all whenever the power
was conferred by the Constitution. it was not
done sinmply for the sake of conferring it.
Qobviously the Constitution contenplated the
ci rcunst ances under which that power shoul d be
exerci sed. Wen those circunstances arose it
was obligatory on the part of the Centre to
exerci se that power.
M. Shanti Bhushan said he failed to see why
the State Governnents objected to going to the
people to seek their mandate. —"If we

soverei gnty and suprenacy

of the people, there cannot be any possible
objection". |If soneone clainmed a divineright
to rul e whet her the people wanted hi mor not,
the in of course, there could be an~ objection
to go to the people.
PREMATURE END

Expl ai ni ng t he Constitutional provi si ons
relating to premature dissolution of State
Assenbl i es, M. Shanti Bhushan said two
articles deal with this matter. Article 172
provided for the normal term which was earlier
five years. But this had been extended to six
years by the Constitution 42nd Anendrment Act.
Then Article 174 gave the Governor the power
to dissolve the Legislative Assenbly fromtine
to time even during the normal period of five
or six years. Normally this power was to be
exercised with the aid and advice of the
Counci|l of Mnisters.

He was asked whether it was permissible for
the President to resort to Article 356 if the
Council of Mnisters failed to aid and, advise

recogni se the
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the Governor to dissolve the Assenbly under
Article 174.

M. Shanti Bhushan explained that under
Article 355 a duty had been, cast on the Union
Government to ensure that the Governnents in
States were carried on in accordance with the
Constitution. The nobst inportant provision in

the Constitution. "rather the nobst inportant
basi c feature of the Constitution" was
denocracy which nmeant that a

22

Government . should function wth the broad
consent of the people and only so long as it
enj oyed the confidence of the people.

CONTI NUED CONFI DENCE
M. Shanti ~Bhushan said that the nere fact
that at one tinme the Governnents in the States
enjoyed  the confidence of the people did not
give “them the right to govern unless they
continued to -enjoy that confidence. If a
situation arose in which a serious doubt was
cast upon the Governnent enj oyi ng t he
continued confidence of the people, then the
provision for premature dissolution of the
Assenbl y i medi ately came into operation.
The ' provision not nerely gives the power but
it casts a duty because this power is coupled
with' duty, nanmely, the Assenbly nust be
di ssolved i medi atel y and the Governnment rmnust
go to the people to see whether it has
conti nued confidence of the people to govern
Even after having | ost the confidence of the
people, if the Governnent ~chose to ' govern
people, it would be undenocratic. This @ would
not be in accordance with the provisions of
the Constitution.
This was precisely the phil osophy behind the
wi de powers given to the President / under
Articles 355 and. 356. Qovi ousl y some
authority had to be given the power to ensure
that the functionaries under the Constitution
wer e wor Ki ng in accor dance with the
Constitution.
As there were a nunber of States, obviously no
single State could be given this power .
Therefore, this power was entrusted to the
Uni on Covernment to see that the State
Covernnments were acting in accordance with the
Constitution, which nmeant in accordance 'with
denocratic principles and conventi ons.

NOT WHOLLY | MVORAL

Answeri ng anot her question, M. Shanti Bhusban
did not agree, that the whole of t he
Constitution 42nd Anendnment Act was i nmoral.
But there were, serious objections to that Act
on the ground of ethics. Wen this anendnent
was rushed through Parlianment, the five years
termof the menbers was over. Their term had
really expired and they did not have the
conti nued rmandate to enact such an inportant
Act as the 42nd Anendnent. The results of the
Lok Sabha el ections had also shown that the
people had not really given themthe nandate
to enact the amendnent.
The ot her objection to the 42nd Amendnent was
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that during the Energency inportant |eaders of

the opposition parties were in jail. They
could not express their views.
23

M. Shanti Bhushan said that t he 42nd
Amendnent had been enacted. As the Mnisters
had t aken an oath to abi de by the
Consti tution, they could not ignore t he
provi sions of the 42nd Anendnent so long as it
remained. Wth the result it was not possible
to, have elections, in those States where the
State CGovernnents had not |ost the mandate of
the people as was, reflected in the Lok Sabha
el ections".
I  have set out the two basic sources of conplaint in the
plaints and the petitions in order to consider whether
assum ng such statements had 'been made by the two very
responsi bl.e and i nportant M nisters of the Union Governnent,
they coul'd sustain'suits for injunctions under Article 131
of the 'Constitution or wit petitions by Mnbers, of a
Legi sl ative Assenbly to bedissol ved.
So far as the letter of Shri Charan Singh is concerned, it
certainly does not contain even a reference to Article 356
of the Constitution. Nevert hel ess, the speech of Shri
Shanti Bhushan, assuming that it was correctly reported,
does nention Articles 355 and 356 of the Constitution and
expounds a view of one of the basic purposes of the
Constitution the observance of which could, in the opinion
of the Law M nister, be secured by,”, resort to Art. 356 of
the Constitution. The speech does express the view of the
Law Mnister that there was a duty cast- upon the Union
CGovernment by Article 355 of the Constitution to secure a
conformity between the current opinion of ~the, electorate
and the conposition of the legislatures in the different
States where the Governnments in power today reflected the
opi nions of the majority of electors in each State preval ent
only at a tine when the last election to the State
Legi slative Assenbly was held. ‘The question whether /these
State CGovernments retain the confidence of the electorate or
not at present could only be answered decisively by the
el ectors thensel ves. That was the exclusive right and
privilege of the electors under a denocratic constitutiona
schenme and the law. According to the Law Mnister, the
el ected representatives cannot set up a right to continue in
power now, despite an overwhel mingly adverse verdict of the
el ectorate against the party to which nmenbers of these
Covernment  bel ong. In his opinion, to do so would be
contrary to the basic norms of denobcracy underlying. our
Constitution.
If what was assuned to be proposed to be done, under the
threat" of a constitutionally prescribed nbde of <“executive
action, could, in, no circunstances, be done under ‘Article
356, we may be able to check a msuse or excess of
constitutional power provided judicial control over -al
purported exercise of power of issuing proclanmations, under
Article 256, 1is not either inpliedly or expressly barred
even if a proposed action is plainly ultra vires” But, if
the views of the two Union M ni sters state the
constitutional position correctly, no question of in "abuse"
or "msuse of powers’ for a collateral purpose or a
"det ournenent de Pouvoir" or a fraud upon the Constitution”
or "malice in face’ or "malice in law' (terns denoting
different shades, of culpability and types of excess, of
power), can arise on. the allegations of threatened action
in the cases before us, which really anbunt only to this;
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The Uni on Governnent proposes to act under Article 356 of
the Constitution to give electors

24

in the various States a fresh chance of show ng whet her they
continue to have confidence in the State CGover nment s
concerned and their policies despite the evidence to the
contrary provided by the very recent Lok Sabha el ecti ons.
One purpose of our Constitution and laws is certainly to
give electors a periodic opportunity of choosing their

State’s | egislature and, thereby, of determ ning t he
character of their State’'s CGovernment also. It is t he
object of every denpbcratic constitution to give such
opportuniti es. Hence, a policy devised to serve that
and could not be contrary to the basic structure or schene
of the Constitution. The  question whether they should

have that opportunity now or |ater may be a question of
political expediency or executive policy. Can it be a
question of legal right also unless there is a prohibition
agai nst the dissolution of a legislative assenbly before a
certain period has expired ? If there had been a
constitutional prohibition, so that the proposed action of
t he Uni on Gover nnent coul d have contravened t hat
constitutional interdict, we would; have been obliged to,
interfere, but, can 'we do so when there is no constitutiona
provision which gives'the legislature of a State the right
to conti nue undi ssol ved despite certain superveni ng
ci rcunst ances which may, according to, one view, nake its
di ssol uti on necessary ?

It may have been possible for this Court to act if facts and
the circunstances nentioned to support proposed action were
so conpletely outside the purview of Art. 356 or so clearly
in conflict with a constitutional provision that a question
of excess of power could have apparently arisen. If, for
exanple, an authoritative statement, ~(on behalf of a
Uni on, Governrent, was issued that a dissolution is proposed
only because the Chief Mnister or the whole Council of
M nisters of a State belongs to a particular caste or creed,
it could be urged that the proposed action would contravene
the fundanmental rights of Indian citizens of equality before
the law and absence of discrimnation on such a  ground.
There is, however, no such allegation or its particulars .in
the plaints before us which may be capable of giving rise to
the inference that any such constitutionally prohibited
action is intended by the Union Governnent.

The choice between a dissolution and re-election or a
retention of the same nmenberships of the legislature or the
Covernment for a certain period could be matters of
political expediency and strategy under a - denmpcratic
system Under our system quest of political power, through
formation of several political parties, wth different
soci oeconomic policies and progranmes and ideologies, is
| egal . Hence it cannot be said that a nere attenpt to get
nore political power for a party, as a neans of pursuing the
programme of that party, as, opposed to that of other

parties, is constitutionally prohibited or per se illegal
There may be noral or even political objections to, such
courses incertain circunstances. It may be urged

that States should be permitted to function undisturbed by
any directions or advise by the Union Governnment despite
their differences wth it on matters of socioeconomc or
political policy on conplexion. Rights

25

were asserted, on behalf of State legislators, as though
they were legal rights to continue. as legislators until
the expiry of the; constitutionally fixed spans of lives of
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their legislatures, barring cases of earlier dissolution
We are only concerned here with legal rights to dissolve and
| egal obstacles to such dissolution

It could be argued, with considerable force, on politica
and noral grounds, that electors should be given a fresh
opportunity of pronouncing their verdict upon the policies
and programes of the Governnents in the States when very
convi nci ng proof of wi de ,divergence between their views and
those of their CGovernments has becone avail abl e. The Law
Mnister’'s viewis that, where there is an overwhel mngly
large electoral verdict in a State against the party to
which its Covernment belongs, the situation not only
justifies but nmakes resort to a fresh election or an appea

to the political sovereign inperative. This | think, is
largely a political and noral issue. W are only concerned
with its relationship to constitutional provisions. If its

impact on the mnds and feelings of electors or those
of ficers who have to carry on the day to, day adm nistration
is such ‘that it wll frustrate the very objects of a
CGovernment _under the Constitution or nmake it inpossible for
the Governnent in a Stateto function as it ought to under
the Constitution, it nmay cone-to the conclusion that action
under Article 356 of the Constitution is called for. We
cannot forget that article 356(1) calls for an assessnment of

a "situation". W, cannot anticipate decisions or interdict
possi ble actions in situations which may or may not arise
due to all kinds of factors-econonm.c, social, noral and
political

If the Union Governnent thinks that the circunstances of the
situation demand that the, State Governments nmust seek a
fresh mandate to justify their noral rights inthe eyes of
the people to continue to exercise power in the interests of
their electors, or else the discontent of the nmasses my
have its repercussion not only on the law and ' order

situation but wll also affectl1egal  responsibilities or
duties which the Union CGovernnent has towards a particul ar
State or towards Indian citizens in general, all /of whom

live in sonme State or other, can we say that resort to
Article 356 of the Constitution is not called for ? |/ think
that it is inmpossible to substitute our judgment for that of
the Uni on Governnent on such a matter.

Even if it is possible to see a federal structure behind the
setting up, of separate executive, legislative, and judicia
organs in, the State and to urge, as it has been urged
before wus, that so long as the State Governnents and ~their
| egi slatures are not shown to have comitted a dereliction
of their- constitutional duties or violations of any consti-
tutional provisions, they ought not to be interfered with by
the Union Governnent, it is also apparent, both from the
nmechani sm provided by Article 356 of our Constitution, as
well as the manner in which it has been used on" numnerous
occasi ons in the past, since the inception of our
Constitution, that the Union Government is capable of
enforcing its own views on such matters agai nst those of the
State Government as to howthe State Governnents should
function and who should bold the reins of power in the
States so as to enable the Constitution to work in the
manner the Union Governnent wants
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it to do in a situation such as the one now before us.
Article 131 of the Constitution was, certainly not neant to
enable us to sit as a Court of appeal on such a dispute
between the Union CGovernment and a State CGovernnent. And,
our Constitution is not an inflexible instrument incapable
of meeting the needs of such a situation
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It may be that, under our Constitution, there is too great a
scope for struggle nmerely for seats of power so that the
grand pur poses, enshrined in the Preanble to our
Constitution and the correct governnental policies needed by
the mass of our people to give reality to their dreams tend
to be neglected in scranbles for political power. The issue
bef ore us, however, is not whether one party or another has
failed in the very objectives and purposes for which people
give unto thensel ves Constitutions such as ours. It is not
for us to decide whether a party which has had its
opportunities in the past has adequately net the objects of
| odging political and | egal power in its hands, or, whether
those who now wield power at the Centre will do so nore
wi sely, nore honestly, or nore, effectively, fromthe point
of view of the interests of the nmasses of our people or
public good. These are questions for the people thenselves
to answer.

| think that the two Union Mnisters have stated certain
grounds for inferring that the tinme has cone to give the
peopl e the political sovereign a chance to pronounce its
verdict on the fates of State Governnents and |egislatures
in t he ni ne States” also in a manner whi ch is
constitutionally not open to objection. 1In so far as arti-
cle 356 (1) may enbrace matters of political and executive
policy and expediency courts cannot interfere wth these
unless and until’ it is shown what constitutional provision
the President is going to contravene of has contravened on
admitted grounds of action under Article 356 (1) for, while
Article 74(2) disables Courts frominquiring into the very
exi stence or nature or contents of mnisterial advice to the
President, Article 356(5) nakes it inpossible for Courts to
guestion the President’s satisfaction "on  any  ground".
Hence, Court$, can only determne the'validity of the action
on whatever may renmain for themto consider on what are
admitted, on behalf of the President, to be grounds of
Presi denti al sati sfaction. Learned counsel’ f or the
plaintiffs and petitioners, when confronted with Article 356
(5), said they would challenge its validity as a proyvision
violating, the basic structure of —the Constitution. W,
however, heard objections to the naintainability of suits
and petitions even apart fromthe specific bar in Article
356(5). And, | propose to deal principally wth those other
obj ecti ons.

This Court has never abandoned its constitutional ~function

as the final judge of constitutionality of  all acts
pur ported to be done under the aut hority of t he
Consti tution. It has not refused to determ ne  questions

either of fact or of lawso long as it has found itself
possessed’ of power to do it and the cause of justice to be
capabl e of being vindicated by its actions. But, it cannot
assune unto itself powers the Constitution |odges ‘el sewhere
or undertake tasks entrusted by the Constitution to | other
departments of State which may be better equi pped to perform
them The scrupul ously di scharged duties of all’ guardians
of the Constitution include the duty not to transgress the-
27

[imtations of their Owm constitutionally circunscribed
powers by trespassing into what is properly the donmain of
ot her constitutional organs. Questions of political w sdom
or executive policy only could not be subjected to judicia
control . No doubt executive policy nust al so be
subordinated to constitutionally sanctioned purposes. It
has its sphere and lintations. But, so long as it operates
within that sphere, its operations are inmune from judicia

i nterference. This is also a part of the doctrine of a
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rough separation of powers under the Supremacy of the
Constitution repeatedly.propounded by this Court and to
which the Court unswervingly adheres even when its views
differ or change on the correct interpretation of a
particul ar constitutional provision.
Assum ng, therefore, that the letter of Shri Charan Singh in
the context of the reported speech of the Law M nister
formed the basis of an absolutely correct inference that
action under Article 356 of, the Constitution would be taken
by the President if the "advice" to the Chief Mnisters of
States contained in it is not accepted, the only question we
need determ ne here is whether such a use of Article 356 of
the Constitution was, in any way, unconstitutional or
legally nalafide. Anot her way of putting the sanme issue
woul d be to ask whether the- purposes-stated by the Union
Law M nister for the proposed action under Article 356 of
the Constitution, assumng that such a proposal or threat
could be found there, could be said to be extraneous to the
purposes of Article 356 of the Constitution.
M. R K' Garg arguing for the petitioners from Punjab, has
put forward what appears to us to be, according to the very
authority cited by the |Iearned counsel, on the node of
construing our Constitution, a very good justification for
the view said to have been propounded by the Union Law
Mnister. M. Garg relied on a passage fromthe judgnent of
Sikri, CJ., in H H/ Kesavananda Bharati Sri padagal avaru v.
State of Kerala : (1)
"I must interpret Art. 368 in the setting of
our Constitution,  in the background of our
history and in the light of _our aspirations
and hopes, and other relevant circunstances.
No ot her constitution conbines under its w ngs
such diverse peopl e, nunbering now nore than
550 nillions, wth-different |anguages and
religions and in different stages of economc

devel opnent, into one nation, and no other
nation is faced with such vast socio-econonic
probl ens".

It was al so said there (at p. 69)

" need hardly observe that | am not

i nterpreting an ordinary statute, but a
Constitution which apart fromsetting up a
machinery for government, has a noble and
grand vision. The vision was put in words  in
the Preanble and carried out in part by
conferring fundanmental rights on the  people.
The vision was directed to be further carried
out by the application of directive
principl es.
(1) [1973] Supp. S.C R 1.

3-722sCl /77
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It seems to me that if "aspirations and hopes of the
peopl e", "the noble and grand vision found in the preanble”

and the chapter on "Directive Principles of State Policy"
are to be taken into account in deciding whether the
provisions of the Constitution are being carried out by a
particular Governnent or not, the scope of interference
under Article 356 of the Constitution, so that t he
provisions of the Constitution may be observed, becones
quite wde and sweeping. So long as we are bound by the
majority view in Kesavananda Bharati’s case (supra), the
purposes and the doctrines lying behind its provisions also
become, if one may so put it, nore or less, parts of the
Constitution. Wether a particular view or proposed action,
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in a particular situation, anbunts to enforcing or
subverting t he constitution thus becones a hi ghly
controversial political 1issue on which the letter of the
Constitution tends to be relegated to the background.
As | am strictly speaking, only concerned with the law, as
I find it in the Constitution, I wll now proceed to
interpret Article 356 as | find it. It reads :
"356(1) If the President on receipt of a
report from the GCovernor of a State or
otherwise, is satisfied that a situation has
arisen in which the government of the State
cannot be carried on in accordance wth the
provi sions of this Constitution, the President
may by Procl anati on-
(a) assune to hinmself all or any of the
functions of the Governnent of the State and
all ~or any of ~the powers vested in or
exerci sable by the Governor or any body or
authority in the State other than the Legis-
| ature of the State
(b) decl are t hat t he power s of t he
Legi sl ature of the State shall be exercisable
by or under the authority of Parliament;
(c) make ~ such incidental and consequentia
provisions as appear to the President to be
necessary or desirable or giving effect to the
obj ect's of t he Proocl-amation, i ncl udi ng
provision for suspending in whole or in part
the operation of  any provisions of this
Constitution relating to any body or authority
in the State :
Provided that nothing in this  clause shal
aut hori se that, President to-assume to hinself
any of the powers vested in or exercisable by
a Hgh Court, orto suspend in whole or in
part the operation of any provision of this
Constitution relating to H gh Courts.
(2) Any such Procl amati on may be revoked or
varied by a subsequent procl anation
(3) Every Proclamation under —this “article
shal |l be |l aid before each House of Parlianment

and shall, except where it isa Proclamtion
revoki ng a previous Proclamation, cease
29

to operate at the expiration of two nonths
unl ess before the expiration of that period it
has been approved by resolutions of both
Houses of Parliament

Provided that if any such Proclamation /(not
being a Proclamation revoking a previ ous
Proclamation) is issued at a tine “when the
House of the People is dissolved ‘or the
di ssolution of the House of the People 'takes
pl ace during the period of two nonths referred
to in this clause and if a resol ution
approving the Procl anati on has been passed by
the Council of States, but no resolution wth
respect to such Proclanation has been passed
by the House of the People before t he
expiration of that period, the Proclamation

shall cease to operate at the expiration of
thirty days fromthe date on which the House
of t he People first sits after its

reconstitution unless before the expiration of
the said period of thirty days a resolution
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approving the Proclamation has been al so
passed by the House of the People.

(4) A Proclamation so approved shall, unless
revoked, cease to- operate on the expiration
of a period of six nmonths fromthe date of the
passing of the second of the resolutions
approving the Procl amation under cl ause (3)
Provided that if and so often as a resolution
approving the continuance in force of such a
Proclamation is passed by both Houses of
Parliament the Proclamation shall, unl ess
revoked, <continue in force for a further
period of six nonths fromthe date of which
under this «clause it would otherwi se have
ceased to operate, but no such Proclamation
shall in any case remain in force for nore
thanthree years =

Provided further that if the dissolution of
the House of the People takes place during any
such period of six. nmonths and resolution
approving the continuance in force of such
Procl amat ion has been passed by the Council of
States, but no resolution with respect to the
conti nuance in force of such Proclamation has
been passed by the House of the People during
the said period, the Proclamation shall cease
to operate at the expiration of thirty days
fromthe date on which the House of the People
first sits after-its reconstitution unless
before the expiration of the said period of
thirty days a resolution approvi ng the
continuance in force of the Proclamation has
been al so passed by the House of the People.

(5) Not wi t hst andi ng _anyt hi ng in. this
Consti tution, the sati sfaction of t he
President nmentioned in clause (1) shall be
final and conclusive and shall not be
guestioned in any Court on any ground".
It is true that article 356 occurs in part XVIIl, dealing
with "emergency provisions". But there are energencies and
emer genci es. An emergency covered by article 352 can only

be declared if the President is satisfied that a grave
emergency exists whereby the security of India or of any
part of the territory thereof is threatened, whether by
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war or external aggression or internal disturbance", Article
352(3) shows that what is known as "the present and i mi nent
danger rule;’ is applicable to such energencies. It is.  not
necessary that the grave energency contenplated by article
352 nust be preceded by actual occurrence of war or -interna

di st urbance. The i mm nence of its danger is enough. But ,
article 356, in contrast, does not contain such res-
trictions. The effects of a "proclamation of energency"”

under article 352 are given in articles 353 and 354 of the
Constitution.

After the first three articles of Chap. XVII1  follows
article 355 which enacts :
" 355. It shall be the duty of the Union to
pr ot ect every State agai nst ext erna

aggression and internal disturbance and to
ensure that the Governnent of every. State is
carried on in accordance with the provisions
of this Constitution."
Now, the provisions dealing with the proclamation of
emergency under article 352, which has to be grave and
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immnent, seemto be covered by the first part of the duty
of the’ Union towards a State nentioned in article 355, but
the second part of that duty, nentioned in article 355,
seems to be of a sonmewhat different and broader character.
The second part seenms to cover all steps which are enough
"to ensure" that the Govt. of every State is carried on in
accordance with the provisions of Constitution. Its sweep
seens quite wide. It is evident that it is this part of the
duty of the union towards each State which. is sought to be
cover ed by a proclamation wunder article 356. That
proclamation is not of a grave emergency. |In fact the word
emergency is not used there. It is a proclamation intended
ei t her to saf eguard agai nst the failure of the
constitutional nachinery in a state or to repair the effects

of a breakdown. It nay be either a preventive or a curative
action. It is enough if "the President” which, in view of
the anended article 73(1) really means the union council of

M nisters, concludes that "the Governnent of the State
cannot | be carried on in accordance with the provisions of
the, Constitution." On the other hand, action under article
352 is, nmore properly, only defensive and protective action
to be taken to avert or neet a grave and inmmi nent danger
VWat is the Constitutional machinery whose failure or
immnent failure the President can deal with under article
356 ? Is it enough if a situation has arisen in which one
or nore provisions of the Constitution cannot be observed *?
Now what provi sions of the Constitution, which are not being
observed in a State, or to what “extent they cannot be
observed are matters on which great differences of opinion
are possible. If a broad purpose, such as that of a
denocratic Governnent, —contained in the Preanble to our
Constitution which was used by this Court, as was done in H
H Kesavananda Bharti’'s case (supra), to infer what has been
called the "basic structure", was neant also to be served by
article 356, the scope of a "situation" in which proclana-
tion wunder it can be made would seemwi de. If the "basic
structure" enbr aces basi c denocratic nor ns, t he
Constitutional Machinery of article 356 could conceivably be
used by the Uni on Governnent for
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securing conpliance with its view of such norns, ~when, in
its opinion’ the State Governnent has failed to observe
them The Union Governnment could say : "If, what we think

is basic to, a denocratic systemis not done by you, we wll
concl ude that the Governnment of your State cannot be carried
on by you in accordance wth the provisions of t he
Constitution. 1In that case we will take over your power,
under article 356, and do that for the people of your State,
whi ch you shoul d yoursel f have done."Article 356 (1) of the
Constitution, at any rate, does not seemto us to stand in
the way of such a view

Again, if the directive principles of State, Policy, | which
enbrace a vast field of legislation for the welfare of the
masses of. our people, are also parts of the basi c
structure, which has to be ensured or nmaintai ned by the use
of the constitutional machinery, the failure of, a State
Covernment or its legislature to carry out any of the
Constitution’s mandates or directives, by appropriate
| egi sl ati on, may, according to a possible view, be construed
as a failure of its duties to carry ,out what the
Constitution requires. CQur difficulty is that the | anguage,
of article; 356 is so wide and |loose that to crib and
confine it wthin a straight jacket wll not be just
interpreting or construing it but wll be ,constitution
maki ng | egi slation which, again, does not , strictly
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speaking, lie in our domain
The above nentioned possibilities seem to follow, quite
conceivably fromthe fairly broad | anguage used in article
356(1) and the rather |oose nmeaning of the basic structure
of the Constitution which this Court seens to have adopted
in Kesavananda Bharati’'s case (supra). This view of the
"basic structure" seens, so to speak, to annex doctrines to
provisions. |If that be so, it becones inpossible for us to
say that the Union Governnent, even if it resorts to article
356 of the Constitution to enforce a political doctrine or
theory, acts unconstitutionally, so long as that doctrine or
theory is covered by the wunderlying purposes of the
Constitution found in the Preanble which has been held to be
a part of the Constitution.
We have not sat here to determnine whether the concept of a
basi c structure, found -in_  Kesavananda Bharati’s case
(supra), requires any clarification or a nore precise
defi ni tion. | may nmention here that | gave the follow ng
exposi tion of what | understood to be "the basic structure"”
of our. ‘Constitution of which, according to Kesavananda
Bharati’'s case (supra), the doctrine of the suprenmacy of the
Constitution was apart
"Nei t her of t he three constitutionally
separ ate organs of State can, according to the
basi ¢ schene, of our Constitution today, |eap
out si de t he boundari es of its own
constitutionally assigned sphere or orbit of
aut hority into that of the other. This is the
| ogi cal = and natural meaning of the Principle
of Supremacy of the Constitution". (gee : Snt
I ndira Nehru Gandhi v. Rai Narain) (1).
Even if we were to narrow down the concept of a basic
structure to bring it in accordance with the concept. found
in the passage cited
(1) [21976] 2 S.C.R 347 at 539.
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above, we could only strike down that executive policy which
could fairly appear to be a clear deviation from what the
basic structure requires. Wat would be, as the report of
the speech of the Law M nister shows, fairly and reasonably
viewed as a policy intended to strengthen or secure what is
included in that basic structure could not be struck down or
controlled at all by this Court as that would be an _attenpt
to control executive policy within a sphere which is its own
and where its suprenacy nust be and has been consistently
uphel d by this Court.

The basic assunption underlying the views expressed above,
is that each of the three organs of the State-The Executive,
the Legislature and the Judiciary has its own orbit of

authority and operation. It nust be left free by the / other
organs. to operate within that sphere even if it commits
errors there. It is not for one of the three organs of

State either to correct or to point an accusing finger at
the other merely because it thinks that sone error has  been
conmtted by the other when acting within the limts of its
own powers. But, if either the Executive or the Legislature
exceeds the scope of its powers, it places itself in the
regi on where the effects of that excess should be capabl e of
renoval by the Judiciary which ought to redress the wong
done when properly brought up before it. A scrupul ous
adherence to this schene is necessary for the snooth
operations of our Constitutional nechanisns of checks and
bal ances. It inplies due respect for and confidence in each
organ of our Republic by the other two.

In Har Sharan Varma v. Chandra Bhan Gupta & Ors., (1)
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Al | ahabad Hi gh Court, quite rightly observed : -
"It is not possible for the Court to assess
the political forces and conpulsions which

necessitated any political party to
act.......... The Executive and the Judiciary
are, 1independent of each other wthin their

respective spheres. Each is conversant with
the peculiar circunstances wthin its own
sphere and has speci al know edge of
conplicated questions which is denied to the
other. Each must have the fullest discretion
in the discharge of its duties. The acts of
the Executive are not open to review by the
Judiciary as long as there is no violation of
the law or the Constitution. it follows that
the Court could not ordinarily conment on any
act ~of the Executive unless the act is such
that it is likely to pronote disrespect for
the law. This Court must extend the sane
courtesy to the other branches of governnent,
which it receives fromthemand refrain from
maki ng uncal | ed-for comments on the w sdom of
the acts of the mnisters of government."
It has, however, been vehenently contended before wus that
just as it is a/'part of the Constitutional schene that
neither the executive nor the |legislature should attenpt to
interfere with the functions of the  judiciary, operating
within its own sphere, and, just as the judiciary does not
interfere Wth executive or |legislative function 'so |ong.
as
(1) AI.R 1962 All. 301 at 307.
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there is no excess of power, which may be questioned ' before
Courts, similarly, the Union Government cannot interfere
with the normal functions of the Governnent in a State on
the plea that there is a lack of ~conformty between the
| egal rights of the State Governnent and the opinions of the
el ectorate which could affect only the noral rights 'of a
State Governnment to continue in power. It was subnitted
that such an allegedly noral ground does not give the Union
CGovernment the legal right of action under article 256  of
the Constitution. This, it is urged by M. Nren De, raises
a constitutional issue of grave inport.
In sone of the plaints, it is asserted that the noral plea
sought to be given the colour of a legal right  of _action
under article 356(1), on behalf of the people of the State,
is an attenpt to give a legal and constitutionalr garb to
what is only a matter of political strategy. it is
suggested, that the Union Governnent wants to take an  undue
advant age of the tenmporary gust of feeling which is believed
to be sweeping the country as a result of the recent
overwhel ming victory of the Janata party and its politica
allies. In other words, both the question of the, extent of
State autonony in a federal structure, and an all eged m suse
of constitutional power under article 356 of the Consti-
tutional, on grounds said to be extraneous to it, have been
raised on behalf of the States. These considerations are
pl aced before us as aids to a proper construction of article
356(1) as well as matters which deserve careful scrutiny and
adj udi cation after ascertai nnent of correct facts.
W are reluctant to enbark on a discussion of the abstract
principles of federalismin the face of express provisions
of our Constitution. Nevertheless, as the principles have
been mentioned as aids to the construction of t he
Constitution whose basic structure may, no doubt, have to be
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expl ored even when interpreting the | anguage of a particular
provi sion of the document which governs the destiny of the
nati on, we cannot avoid saying sonething on this aspect too.
A conspectus of the provisions of our Constitution wll
indicate that, whatever appearances of a federal structure
our constitution may have, its operations are certainly,
judged both by the contents of power which a nunber of its
provisions carry with themand the use that has been nade of
them nore unitary than federal. | nention the use that has
been nade of the constitutional provisions because constitu-
tional practice and conventi on become so interlinked with or
attached to constitutional provisions and are often so
inmportant and vital for grasping the real purpose and
function of Constitutional provisions that the two cannot
often be viewed apart. And where the content ,of powers
appears so vague and 1 oose fromthe | anguage of a provision

as it seens to usto be'in article 356(1), for the reasons
given .above, practice and convention may so crystallise as
to becone nore significant than the letter of the | aw At
any rate, they cannot be divorced fromconstitutional |aw.
They seem to us to be relevant even in understanding the
purpose, the inport, and the meaning of the words wused in

article 356(1). This will be apparent also froma perusa
of the
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judgrment of this Court in Shanher ‘Singh v. State of
Punj ab(1).

The two conditions Dicey postul ated for the existence of
federalismwere : firstly, "a body of countries such as the
Cantons of Switzerland, the Colonies of Anerica, or the
Provinces of Canada, so closely connected by locality, by

history, by race, or the like, as be capable of bearing, in
the eyes of their inhabitants an inpress of commopn nationa-
lity"; and, secondly, absolutely essential to the founding

of a federal systemis the "existence of a very peculiar
state of sentinent anmong the inhabitants of the countries”.
He pointed out that, without the desire to unite there could
be no basis for federalism But, if the desire 'to /'unite
goes to the extent of forming an.integrated whole in al

substantial matters of Government, it produces a unitary
rather than a federal constitution.  Hence, he said, “a
federal State "Is a political contrivance intended to
reconcile national wunity wth the maintenance of  State
rights.” The degree to which the State rights are separately
preserved and safeguarded gives the extent to whi ch
expression is given to one of the two contradictory urges so
that there is a union without a wunity in matters of
gover nment . In a sense, therefore, the Indian wunion is
federal . But, the extent of federalismin it is largely
wat ered down by the needs of progress and devel opnent ' of a
country which has to be nationally integrated, politically
and economnically coordinated, and socially, intellectually
and spiritually wup-lifted. In such a system the  States
cannot stand in the way of legitimate and conprehensively
pl anned devel opnent of the country in the manner directed by
the Central Government. The question of legitimcy of
particular actions of the Central CGovernment taking us in
particular directions can often be tested and deterni ned
only by the verdicts of the people at appropriate tines
rater than by decisions of Courts. For this reasons, they
become, properly speaking, matters for political debates

rather than for legal discussion. |If the special needs of
our country, to have political coherence, nati ona
i ntegration, and planned econom ¢ devel opnent of all parts

of the country, so as to build a welfare State where
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"justice, social, economc and political" are to prevail and

rapid strides are to be taken towards fulfilling the of her
noble aspirations, set out in the Preanble, strong centra
directions seens inevitable. It is the country’'s need.

That, at any rate, seens to be the basic assunption behind a
nunber of our Constitutional provisions.

M. Ganville Austin, in "The I ndi an Constitution-
Cornerstone, of a Nation" (see p. 186) in the course of an
account of our Constitution making, points out that the
menbers of our Constituent assenbly believed that India had
uni que probl ens which bad not 'confronted other federations

in history’. Terns such as ’'quasi-federal’ and ’'statutory
decentralization” were not found by the | earned author to be
illum nating. The concepts and aspirations of our

Constitution nmakers were different fromthose in Anerican or
Australia. Qur Constitution could not certainly be said to
embody Dr. K C Wiere’'s notion of "Federalisnl where "The
general~ and regional” governnents of a country shall be
i ndependent each of ‘the other within its sphere." M. Austin
thought  ‘that our system it, it could be called federal
could be described as "cooperative federalism'. This term
was used by anot her author, M.

(1) [21975] 1 S.C R p. 814
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A H Birch (see :  Federalism Finance, and Soci a
Legislation in Canada, Australia, and the United States p
305), to describe a systemin which :
" the practice of ‘admnistrative
cooperation bet ween  general and regi ona
governments, the -partial dependence of the
regi onal —governments upon paynents. from the
general governnents, and the fact ‘that the
general governnents, by the use of conditiona
grants, frequently -pronote developrments in
matters which are constitutionally assigned to
the regions".
In our country national planning(involves disbursements of
vast anmounts of noney collected as taxes from citizens
residing in all the States and placed at the di sposal of the
Central CGovernnent for the benefits of the States ~wthout
even the "conditional grants" nentioned above. Hence, the
manner in which State Governnments function and deal wth
suns placed at their disposal by the Union Governnent or how
they carry on the general administration nmay al so be natters
of consi derable concern to the Uni on Governnent.
Al 'though Dr. Anbedkar thought that our Constitution is
federal "inasmuch as it establishes what may be called a
Dual Polity,"™ he also said, in the Constituent Assenbly,
that our Constitution makers bad avoided the 'tight mould of
federalismi in which the Arerican Constitution was ~ forged.
Dr. Anbedkar, one of the principal architects  of our
Constitution, considered our Constitution to be both unitary
as well as federal according to the requirenents of tine and
ci rcumnst ances’ .
If then our Constitution creates a Central CGovernnent which
is anphibian", in the sense that it can nove either on the
federal or wunitary plane, according to the needs of the
situation and circunstances of a case, the question which we
are driven back to consider is whether an assessment of the
"situation" in which the Union Government should nove either
on the federal or unitary plane are matters for the Union
Government itself or for this Court to consider and
determ ne. Each organ of the Republic, is expected to know
the linmts of its own powers. The judiciary cones in
generally only when any question of ultra vires action is
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i nvol ved, because questions relating to vires appertain to
its domain.
| may point out that there are various aspects of relations
between the Union and the States governed by different
provisions of the Constitution. | may here refer to those
whi ch relate to giving of "direction® by the Uni on
Governnent to the State Governments because article 365
provi des :
" 365. Were any State has failed to conply
with or to give effect to, any directions
given in the exercise of the executive power
of the union under any of the provisions of
this constitution, it shall be lawful for the
President to hold that a situation has arisen
in which the government of the State cannot be
carried on in-accordance with the provisions
of this Constitution."
36
Articles /256 and 257 nmention a w de range of subjects on
whi ch the Uni on Governnment nmay give executive directions to
State Governments. Article 73(1) (a) of the Constitution
tells wus that the Executive power of the Union extends to
all matters on which "parliament has power to make |aws."
Article 248 of the Constitution vests exclusively in the
Parlianment residuary powers of naking |laws on any matter not
enunerated in the Concurrent or State Lists.. Article 256 of
the Constitution covers cases where the President may want
to give directions in exercise of the executive power of the
Union to a State CGovernnent in relation to a matter covered
by an existing | aw made by Parliament which applies to that
State. But, article 257(1) inposes a w der obligation upon
a State to exercise its powers in such a way as not to
i npede the exercise of executive power of the Union " which
as would appear fromArticle 73 of the Constitution, read
with article 248 may cover even a subject on which there is
no existing |law but on which sone | egislation by Parlianent

is possible.It coul d, therefore, be ar gued t hat

al t hough, the. Constitution itselfdoes not | ay down

specifically when the power of  dissolution should be
exercised by the Governor on the advice of —a Council of

Mnisters in the State, yet if a direction on that matter
was properly given bythe Union GCovernment to a State
Government, there is a duty to carry it out. The time for
the dissolution of a State Assenbly is not covered by -any
specific provision of the Constitution or any law nade on
the subject. It is possible, however, for the Union
Covernment, in exercise of its residuary executive power to
consider it a fit subject for the issue of an [ appropriate
direction when it considers that the political situation in
the country is such that a fresh election is necessary in
the interest of political stability or to establish the
confi dence of the people in the Govt. of a State.
Undoubtedly, the subject is one on which appropriate and
heal thy conventions shoul d devel op so that the power under
article 356(1) is neither exercised capriciously or
arbitrarily nor fails to be exercised when a politica
situation really calls for it. |If the views of the Union
CGovernment and the State CGovernment differ on the subject,
there is no reason why the Union Governnent should not aid
the development of what it considers to be a healthy
practice or convention by appropriate advice or direction
and, even to exercise its powers under article 356(1) for
this purpose when it considers the observance of such a
directive to be so essential that the Constitutiona
machi nery cannot function as it was meant to do unless it
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interferes. This Court cannot, at any rate, interdict such
use of powers under article 356(1) unless and until resort
to the provision, in a particular situation, is showm to be
so grossly perverse and unreasonable as to constitute patent
m suse of this provision an excess of power on admtted
facts. On the allegations before us we cannot reach such a
concl usi on. And, it is not for Courts to fornulate, and,
much less, to enforce a convention however, necessary or
just and proper a convention to regulate the exercise of
such an executive power nmay be. That is a matter entirely
within the Executive field, of operations,

It i s futile to wurge that article 172(1) of the
Constitution, as anmended, |ays down an unalterable duration
of six years for a legislative
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assenbly fromits first nmeeting because this article clearly
cont ai ns the exception "unless sooner dissolved." As
observed above, it s no where laid down either in the
Constitution or any | aw dealing with holding of elections to
a legislative assenbly what circunstances will justify its
di ssolution sooner than the duration it would otherw se
enj oy.

It was argued that the only authority enpowered to dissolve
a legislative assenbly under Article 174 (2) (b) of the
Constitution was the Governor of a State who had to act on
the advice of the Council of Mnisters in the State. It was
submitted that the Union Government could not either advise,
or in the formof advice, direct the State Governnment to ask
the Governor to dissolve the State Assenbly under any
ci rcumst ances. Apparently, the principle of construction
relied upon was a nuch used and easily m sused principle;
"expressio unius est exclusio alterius." Wo'do not think
that such a principle could help the plaintiffs before us at
all in as much as article 356 of° the  Constitution very
clearly provides for the assunption by the President ’'to
"himself all or any of the functions of the Governnent of
the State and all or any of the powers vested in or
exercisable by the Governor." Article 174(2) (b) of the
Constitution expressly vests the power of dissolving the
| egi sl ati ve assenbly in the Governor even if that had to be
on the advice of the Council of Mnisters in the State, but
the power to give such advice would automatically, be taken
over by the Union Government for the purposes of dissolution
of t he State Assenbly when t he Pr esi dent assunes
governmental powers by a proclamati on under Article 356(1)
of the Constitution. A dissolution by the President after
the proclamation would be as good as a dissolution by the
CGovernor of a State whose powers; are taken ’over.

The position of the Governor as the Constitutional head of
State as a unit of the Indian Union as well) as the fornal
channel of conmunication between the Union and the State
CGovernment, who is appointed under article 155 'of the
Constitution "by the President by Warrant under his hand and
seal ," was also touched in the course of argunments before
us. On the one hand, as the Constitutional head of the
State. he is ordinarily bound, by reason of a constitutiona

convention, by the advice of his Council of Mnisters
conveyed to himthrough the Chief Mnister barring very
exceptional circunstances anmong which’ may be as pointed out
by ny |learned brothers Bhagwati and lyer, JJ., in Shanmsher
Singh’s case, supra (p. 875) a situation in which an appea

to the electorate by a dissolution is called for. Onh the
other hand, as the defender of "the Constitution and the
[ aw' and the watch-dog of the interests of the whole country
and well-being of the people of his State in particular
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the, Governor is vested with certain discretionary powers in
the exercise of which he can act independently. One of his
i ndependent functions is the naking of the report to the
Uni on Governnment on the strength of which Presidential power
under Article 356(1) of the Constitution could be exercised.
In so far as he acts in the larger interests of the people,
appointed by the President” to defend the Constitution and
the Law' he acts as an observer on behal f of the Union and
has to keep a watch on how the admi nistrative machinery and
each organ of constitutional CGovernnent is working in the
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St ate. Unl ess he keeps such a watch over all governmenta

activities and the State of public feelings about them he
cannot satisfactorily discharge his function of naking the
report which may form the basis of the Presidentia

satisfaction under Article 356(1) of the Constitution

I ndeed, the usual practice is that the President acts under
Article 356(1) of the Constitution only on the Governor’s

report. But,” the, use of the words "or otherwise" (in
article '356) show that Presidential satisfaction could be
based on _other naterial as well. This feature of our

Constitution indicates nost strikingly the extent to which

i nroads have been made by it on the federal principles of

Gover nment .

M. Setalvad in his Tagore Law Lectures, 1974, on "UN ON AND

STATE RELATI ONS" has observed, while dealing with Governor’s

role (at p. 164-165)
"The powers of the President under Article 356
have 'been frequently exercised  since t he
conmencenent of the Consti tution. The
occasions for its exercise enphasise not only
the inportance of the power _.in maintaining
stabl e governnments in the State, but also the
vital role which the Governor has to play in
enabling the Union Executive to exercise the
powers vested in it under Article 356. The
Constitutional nmachinery in a State may fai
to function in numerous ways. There nmay be a

politi cal deadl ock; ~ for exanple where a
M nistry having resigned, the Governor finds
it’ i mpossi bl e to form an alternative

governnment; or, where for sone reason, the
party having a nmjority in the Assenbly
declines to forma Mnistry and the Governor’s
attenpts to find a coalition Mnistry able to
conmand a majority have fail ed. The
CGovernment of a State can al so be regarded as
not being carried on in accordance wth the
Constitution in cases where a M ni stry,
al t hough properly constituted, acts contrary
to the provisions of the Constitution or seeks
to use its powers for purposes not authorised
by the Constitution and t he CGovernor’s
attenpts to call the Mnistry to order  have
failed. There could also be a failure of the
constitutional nmachinery where the Mnistry
fails to carry out the directives issued to it
validly by the Union Executive in the exercise
of its powers under the Constitution. The

very statenent of some of the situations,
whi ch may bring about the use of the nachinery
provided by Article 356 shows the pivota
position which the GCovernor occupies in
respect of these situations and the grave
responsibility of his duties in the matter of
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reporting to the President under Articles 355:
and 356 of the Constitution."
The question was then nooted whether that was being done
under article 356 of the Constitution did not anount to
taki ng over by the
39
President, acting on the advice of the Union Council of
M nisters, of powers for dissolving the State Assenblies
upon facts and circunmstances which, in the judgnent of the
Union Council of Mnisters, constituted sufficient grounds
for a dissolution of the State Assenbly, whereas the
Constitution provides that this had to be done by the State
Governnment on the advice of the Council of Mnisters in a
State. Such an argunent is.really an argunment in a circle.
It assunmes that the taking over by the President, advised by
the Union Council of Mnisters, of the functions of the
Governor, advised by the State Council of Mnisters, on this
matter,”  was outside  the purview of Article 356(1). A
situation/  in-~ which, according to the view of the Union
Covernment, the State Council of = Mnisters had wongly
failed to advise the State CGovernor-to dissolve the State
Legi sl ative Assenbly, so that action under Article 3 56 ( 1
) has to be taken, would be exceptional in which articles
governing the exercise of functions normally are suspended
and do not operate at all. [If article 356(1) of the
Constitution or any other article contained any provision
whi ch anmounted to a prohibition agai nst assunption of powers
of dissolution of 'State Assenblies by the President of
India, it would be a different matter, but that, as we have
repeatedly pointed out, is not the position here. | ndeed,
such a provision, had it been there, would have conpletely
nullified article 356(1). CObviously, a proclamation under
Article 356(1) to be effective nust suspend the operation of
article 174. It is evident that one of the reasons, perhaps
t he main reason for bringing about this excepti ona
situation in the cases now before us, is the refusal of the
State Chief Mnisters to conply with the advice sent to them
which they equate with a 'direction’ given in exercise of
the executive powers of the Union Governnent.
If constitutionally correct practises could also be  pointed
out and enforced by the Union CGovernment so that provisions
of our Constitution nay operate in the manner in which they
were intended to do and none of their objects is frustrated,
it may be useful to glance at the convention which governs
exercise of the Crown’s "prerogative" power of dissolution
of Parlianment in England. Dicey in his |aw of t he
Constitution 10th Edn., (at p. 432) observed
"The prerogative, in short, of dissolution may
constitutionally be so enployed as to override
the will of the representative body, or as it
is popularly called. "The People’s House of
Parliament.” This |looks at first sight. 1ike
saying that in certain cases the prerogative
can be so used as to set at nought the will of
the nation. But inreality it is far other-
W se. The discretionary power of the Crown
occasi onal |y nay be, and accordi ng to
constitutional precedents sonetines ought to
be, used to strip an existing House of Commons
of its authority. But the reason why the
House can in accordance with the Constitution
be deprived of power and of existence is that
an occasion has arisen on which there is fair
reason to suppose that the opinion of the
House is not the opinion of the electors. A
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dissolution is inits essence an appeal from
the legal to the political sovereign. A
di sso-
40

lution is allowable, or necessary, whenever
the wi shes of the legislature are, or my
fairly be presuned to be different from the
wi shes of the nation".
It was pointed out by Diecy that the conventional use of the
"Prerogative" of the Crown to dissolve Parlianment in an
exceptional situation, even when the CGovernnent in power had
the support of a majority behind it, was established. He
gave two instances; one of a dissolution of Parlianment in
1784 and another in 1834.
Presunably, two instances, with a gap of fifty years between
them were considered enough by Dicey to establish a
convention governing exceptional situations. A perusal of
ot her authorities, such as Anson on "The Law & Custom of the
Constitution" or Erskine May's "“Parliamentary Practice",
| eads us to no different- result. Dicey' s statenent reveals
firstly, there is, according to British convention, a
"right" of a Governnent, which no Ionger comands the
support of a mpjority in the House of Commobns, to denmand a
di ssolution or to force an appeal to the electorate or the
"Political sover ei gn*; and, secondly, there is an
"overriding" discretionin the Crown even to disregard the
advice of the Prime Mnister, the spokesman of the whole
body of Mnisters, wth a majority in the Lower House
behind him and to force a dissolution in an  exceptiona
situation.
A recent study of "The Theory and Practice of Dissolution of
Parlianment", with particular reference to the experiences of
United Kingdomand G eece, by Dr. B.-S. Markesinis, in the
Canbridge "International and Conparative Law' series (1972),
contains a detailed discussion of views of various  authors
and accounts of political situations which had arisen in
nore recent tines with regard to/dissolutions. Thi's 'study
brings out the grave responsibility of the GCrown when
assessi ng what Pr of . Laski called t he "Critica
ci rcunstances in which the Crown nay exercise-its discretion

to force a general election” which may result in"a direct
confrontation between the nmonarch and his people" if the
King acts contrary to the advice of the Governnent supported
by a majority in the House of Commons. After an illum -

nati ng di scussion of the views of Constitutional 1awers and

experts, such as Keith, Jennings, Laski, Hubert, and Mrgan

Dr. Markesinis refers to an inpressive letter of the British

Prime Mnister M. Asquith to the King witten on 31st July,

1914. That letter contained the foll ow ng passage
" Sover ei gn undoubtedly has the power of
changing his advisers but it is relevant to
poi nt out that there has been during the |ast
130 years, one occasion only on which the King
has dismssed the Mnistry whi ch still
possessed the confidence of the House of
Conmons, (be continues :) Nothing can be nore
important, in the best interest of the Crown
and the Country, than that a practice, so |ong
est abl i shed and SO wel | justified by
experience, should remain uninpaired. it frees
the occupant of the throne fromall persona
responsibility for the acts of the executive
and the legislature."

41

The King expressed his gratitude to the Prime Mnister for
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advising him against being "dragged into arena of party
politics" whether the King "wished it or not" and acted on
the Prime Mnister’s advice.

In so far as growth of healthy conventions on such a subject
are essential for the satisfactory operations of t he
machi nery of denocratic Government, this is a matter on
which there could and should be a broad agreenent or
consensus between all parties interested in a satisfactory
wor ki ng of the denpcratic systemin this country. It is not
a matter on which the Court can give its opinion as to what

the proper precedent or viewto follow or course of action
to pursue in a particular situationis. Al that this Court
can do is to consider whether an action proposed on such a
matter on certain grounds, would fall under article 356(1)
of the Constitution if the Union Government and the State
CGovernments differ on the question whether, in a particular
situation, the dissolution of the State Assenmbly shoul d take
pl ace or . not. The -~ nost that one could say is that a
di ssol uti on against the wishes of the mgjority in a State
Assenbly is a grave and serious natter. Perhaps it could be
observed by us that it should be resorted to under Article
356(1) of the Constitution only when "a critical situation”
has arisen. As the study of Dr. Aarkesinis shows it is not
al ways necessary that, under a multiple party system the
nere defeat of a State Government in a State Assenbly nust
necessarily create a situation in whicha dissolution of the
State Assenbly is obligatory. |If an alternate Government is
capable of being formed which commands the ‘support of a
majority in the State Assenbly, it may not be ordered even
when a GCovernment in . power  is defeated in the State
Assenbly. The position nmay, however, be very different when
a State Governnment has a majority in the State Assenbly
behind it but the question is whether the State Assenbly and
the State Government for the tinme being have been so totally
and enphatically rejected by 'he people that a "critica

situation® has arisen or is bound to arise unless the
political sovereign" s given.an opportunity of giving a
fresh verdict. A decision on such a question undoubtedly
lies in the Executive realm

It may be that, if the need to an appeal to the electorate
is put forward only as a thin disguise for punishing a State
Government by repeated dissolutions within—short periods,
the wuse of article 356(1) for such a purpose may appear to
be plainly outrageous and extraneous. In such hypothetica

and very exceptional circunstances the action of the ~Union
Governnment may appear to be nmala fide and in excess of the
power under article 356(1) of the Constitution. But ,
nothing, like that is alleged in any of the (plaints or
petitions. On the other band, it seens that the -advice
given to the Chief Mnisters of different States is based on
a mtter of a uniformgeneral policy resulting - from an
estimate of what, in the opinion of the Union Government, is
a critical juncture in the history of the whole nation so
that the people in the States must be given an opportunity
of showi ng whether the party in power in the States should
or should not pursue policies which may be at variance wth
those of the Union CGovernment. No fact is alleged show ng
any personal aninus of any nenber of the Union Governnent
against a State CGovernnent or a State Assenbly. As
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the question of the proper tinme for a dissolution of the
State Assenbly is riot a natter extraneous to article 356(1)
of the Constitution, the nost ',.hat can be said is that
guestions raised do not go beyond sufficiency of grounds for
resorting to article 356(1) of the Constitution.
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In our country, the power of dissolving the State
Legi sl ature has been exercised by the Uni on Governnment or by
the Governor carrying out the directions of the Union
CGovernment after a proclamation under article 356(1) of the
Constitution on nore than two dozen occasions since the
commencenment of the Constitution. On several of these
occasions, Presidential Proclamations under article 356(1)
were assailed on various grounds before H gh Courts. On
each occasion the attack failed. The cases cited before wus
were @ K. K Aboo v. Union of India & Os. (1) Rao Birinder

Singh v. The Union of India & Os. (2), In Re A
Sreeamul u(3) and Bijayananda Patnaik & O's. v. Pr esi dent

of India & Os. (4).

In no case brought to our notice was the power of the
President to dissolve a State Assenbly, either by neans of a
Procl amation under —article 356(1) itself or after it,
challenged on the ground that it falls outside article
356(1). It was urged before us that the sole purpose of
"t he i nt ended Procl amat i ons bei ng procur enent of
di ssoluti'ons of the State Legislatures with the object of
gai ning wpolitical victories was both extraneous and mala
fide. It seens to us that the assertions that the exercise
of power was mala fide in fact and in | aw were made on the
assunption that the whole object of the exercise of the
power is only to gain a political victory.

As we have tried to indicate above, -attenpts to secure
political victories, by appeals to the electorate, are parts
of the recogni sed rules of a denocratic systemof governnent
permtting contests between rival parties so as to achieve
certain other objectives. |If such a contest with the desire
for achieving a political victory in order to enforce
certain programes, believed by the nenbers of a party to be
beneficial for the people in a State, as a nethod of
achieving the objects set out in the Preanble, are not. only
| egal and perm ssi bl e wunder- the Constitution, but,
obvi ously, constitute the only possible legitimte and | ega

neans of attaining the power to enforce policies believed to
be <correct by various parties, ~according to their own
lights, it could not possibly be asserted that procuring the
di ssolution of a State Legislative Assenbly, with the object
of gaining a political victory, is, in.itself, an-extraneous
obj ect which could not fall at ail under article 356 of the
Constitution. 1In order to apply the doctrine that sonething
cannot be done indirectly because it could not ~be done
directly, it nust first be established either that the
object or the neans are legally prohibited. . In the cases
before wus, it does not appear to us that the ~object of
gaining a political victory, set out in the plaints is, by
itself, legally prohibited. Nor is there anything inlawto
prohibit a recourse to the neans adopted. There is no
assertion in the plaints or the petitions

(1) A 1.R 1965 Ker. 229.

(2) A 1.R 1968 Punj. 441.

(3) AIl.R 1974 AP 106.

(4 AIl.R 1974 Oissa 52.
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that anything is being done or attenpted by | egal |y
prohi bited nmeans for a legally prohibited purpose. All that
is suggested is that it is norally represensible to try to
obtain an electoral victory in the States by dissolving the
Assenblies so as to get rid of the Congress Governnments in
power there. On such a question of noral worth of either
the ends or the neans adopted, this Court cannot possibly
sit in judgment. It is enough for our purposes that the
pl ai nts and the petitions do not di scl ose anyt hi ng
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extraneous to the purpose of Article 356 (1) of the
Constitution in the eyes of |aw The sufficiency or
adequacy of the grounds for action under article 356(1) of
the Constitution is quite another matter. W do not think
that we can go into that at all here.

We find that in the plaint of the State of H nachal Pradesh
the term"prerogative has been used for the power of the
State Governor to dissolve a Legislative Assenbly, under
Article 174, as though there was a violation of that
"prerogative" by sone paranmpunt "prerogative" asserted by
the Union Covernnent. I do not think that the term
"prerogative" can be correctly used, in its technical sense,
with ref erence to any power exerci sed under our
Constitution. 1In English law the term"prerogative" is used
for "the residue of discretionary power left at any nonent
in the hands of the Crown whether such power be in fact
exercised by the King hinself or by his Mnisters". (See
Keir & Lawson’s cases in Constitution Law, 5th Edn. p. 151).
Dicey 'said : "Every act which the executive Government can
lawfully “ do without the authority of the Act of Parlianent
is done in virtue of ibis prerogative". (Dicey : Law of the
Constitution, 10th Edn., p. 425). It is, however, an
established principle of British Constitutional law that no
claimto prerogative could survive the passing of a statute
covering that very subject because the so-called prerogative
nerges in the statute (Attorney General v. Dr. Keyser's

Royal Hotel (1). It cannot conflict with statute. Under our
Constitution there 'is no "prerogative" in that technica
sense. Al  constitutional powers are regulated by our

witten Constitution.  There nay be room for the devel opnent
of conventions on a matter not fully covered as to the node
of exercise of a discretion or power. But, that is a nmatter

distinct from"prerogative". Under our Constitution, the
residue of that power, which is neither |[|egislative nor
judicial, is covered by the caption :~ "Executive". Thus,

the equivalent of nost "prerogative" powers would fall
under our |law, under the heading of "executive" powers.
Inasmuch as the term"prerogative" is sonetines used 'in a
wi der nontechnical sense, as sonething which -gives pre-
em nence or an overriding attribute to a power, it ~may be
said that such a power is |lodged in the Union ~Governnent
under Article 356(1) of the Constitution —on all matters
covered by that provision. The only question in such  cases
is whether the matter in relation to which the Union
CGovernment is proceeding or has acted is or is not wthin
the purview of Article 356(t) of The Constitution. If it
lies within that sphere, the Courts cannot interfere on the
ground, at any rate,, that it is extraneous.

Whenever the exercise of power to issue a proclamation under
Article 356(1) of the Constitution has been challenged in a
Hi gh

(1) [1920] A.C. 508.

4-722SCl [ 77
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Court it has been held that sufficiency of grounds on which
the order, is based could not be questioned. Sonme of the
dicta found there seemto lay down that the exercise of
power to issue proclamations is not justiciable at all under
any circunstances. This Court has not gone so far us that.
If it is actually stated on behalf of the Union Governnent
that an action was taken on a particular ground which really
falls conpletely outside the purview of Article 356(1), the
proclamation will be vitiated, not because the satisfaction
was challenged or called in question on any ground but
because it was admitted to be on matters outside Article
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356(1).

A chall enge to the exercise of power to issue a proclanation

under-, Article 352 of the Constitution would be even nore

difficult to entertain than to one under Article 356(1) as
all these considerations would then arise which Courts take
into account when the Executive, which alone can have al
the necessary informati on and neans to judge such an issue,
tells Courts that the nation is faced with a grave nationa
Emergency during which its very existence or stability may
be at stake. That was the principle which governed the
deci sion of the House of Lords in Liversidge v. Anderson(l).
The principle is sumed up in the salutary maxim : Sal us
Populi Suprene Lex. And, it was that principle which this
Court, deprived of the power to examne or question- any
materi al s on which such decl arati ons may be based, acted in
Additional District ~Magistrate, Jabal pur v. Shi vakant ,
Shukl a(2) . W need not go so far as that when we have
before us only a proclamation under Article 356(1).
A reference was nade by both sides to Bhagat Singh and Os.
v. The Ki ng-Enperor, (3), where the Privy Council interpreted
the provisions of section 72 of the Government of India Act,
whi ch aut hori sed the Governor-General in cases of Emergency
to pronul gate ordi nances "for the peace and good Governnent
of British India or any put thereof which was not to |ast
beyond six nmonths". In that case, an, attenpt was nade to
guestion the existence of a State of Energency., Viscount
Dunedi n, observed (at p. 172)
"A state of energency is sonething that does
not pernmt of any exact definition : It
cannotes a state  of matters «calling for
drastic action, which is to be judged as such

by sonme one. It is nore than obvious that
soneone nust be the CGovernor-General, and he
al one. Any ot her view would render 'utterly
i napt the whol e provi sion. Energency demands
i medi at e action, and t hat action is
prescribed to be (taken by the Gover nor -
General’

The power of the Governor-Ceneral was described as "an
absolute; power " in Bhagat Singh's case (supra), but
| earned counsel for the plaintiffs relied on the observation
there that "it is only to be used in extrene cases of
necessity where the good Governnent of India’

(1) [1942] AC 206.

(2) [1976] Suppl. S.CR 172.

(3) 50 1.A 169,
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demands it". W do not think that nuch assistance can be
derived from a provision of the Governnent of India  Act,
1935, which was really the precurser of Article 123 of our
Constitution and neant for use in a different context in an
I nperialistic era. Nevertheless, it shows that. even
wi t hout a provision ousting the jurisdiction of the Courts,
the subjective satisfaction of the Governor-General —was
held. to be unquestionable. Consi derations which have
ari sen before us while considering the use and the anbit of
article 356(1) of our Constitution were not before the Privy
Council at all in that case.
Ki ng Enmperor v. Benorilal Sarnia & Ors. (1), also relating to
the, ordinance naki ng powers of the Governor-CGeneral under
section 72 of the Government of India Act, 1935, was cited.
In that case, Bhagat Singh's case (supra) was conmented
upon. It was observed (at p. 62)

"The definition of emergency in Bhagat Singh's

case does not purport to be exhaustive, but it
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does say that it connotes a state of matters
calling for drastic action, and that it

demands i rmedi ate action. Emergency does not
nmean energency at large. Under s. 72 of

the CGovernment of India Act the emergency with
whi ch the Governor-CGeneral is dealing should

be an existing enmergency and should call for
the particular kind of inmediate action which
be proposes to take. |If the particular kind

of emergency which a the Governor-Ceneral’s
opinion justifies a particular kind of action.
is in itself wholly in prospect and not
present, then although there may be present an
enmergency of sone other kind, that would not
justify, ~under S. 72, the ordinance being
made. The — exi stence of t he emer gency
requiring i mediate action is, under that
section, the basis to a condition precedent
whi ch-nust be fulfilled by hinself alone".
This shows that the Court could inquire into the existence
of a condition precedent to the use of energency powers.
A reference was also made to the following passage from
Padfield & Ors. v. Mnister of Agriculture, Fisheries & Food
and Ors.(2) at p. 1006)
"It i's said that the decision of the Mnister
is admnistrative and not judicial. But that
does. not nean that hecan do-as, he Iikes,
regardless of right or wong. Nor does it
mean that the courts are powerless to correct

hi m Good adm nistration requires t hat
conplaints should be investigated ‘and that
gri evances shoul d be renmedi ed. When
Parliament has set up machinery for that very
purpose, it is not for the Mnister to  brush

it on one side. He should not refuse to have
a conplaint investigated wi thout good reason".
Cases before us are not those of a grave national energency
of the kind. covered by article 352 of the Constitution
Nevert hel ess,
(1) 72 1.A 57.
(2) [1968] A.C. 997 p. 1006.
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anal ogous principles seem to govern the exercise of
extraordi nary powers conferred by Article 356(1) on the
hi ghest executive authorities of the Indian Union who are
expected to act with the utnost sense of responsibility.
Such a consideration, conbined with the " existence of
Parliamentary control on the exercise of such powers by
mnisters responsible directly to Parlianent, was taken into
account, in Liversidge's case (supra), to abstain from
judicial interference.

Courts have consistently held issues raising questions of
nmere sufficiency of grounds of executive action, such as the
one under Article 356(1) no doubt is to be non-justiciable.
The anended article 356(5) of the Constitution indicates
that the Constitution makers did not wan+ such an issue
raising a nere question of sufficiency of grounds to be
justiciable. To the same effect are the provi si ons
contained in Article 352(5), 360(5). Simlarly, Articles
123(4), 213(4), 239B(4) bar the jurisdiction of Courts to
examne matters which l[ie within the executive discretion

Such discretion is governed by a large element of policy
which is not anmenable to the jurisdiction of courts except
in cases of patent or indubitable mala fides or excess of
power . Its exercise rests on materials which are not
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exam nable by Courts. Indeed, it is difficult to inmgine
how the grounds of action under article 356(1) could be
exam ned when article 74(2) |lays down that "the question
whet her any, and if so, what advice was tendered by the
Mnisters to the President, shall not be inquired into in

any Court."
It is true that, as indicated above, the advice tendered by
the Mnisters to the President cannot be inquired into. It

is also clear beyond doubt that the amended article 74(1) of
the Constitution, whose validity has not been challenged
bef ore us by any party, makes it obligatory on the President
to act in accordance with the advice tendered by the Union
Council of Mnisters, to himthrough the Prine Mnister.
Nevertheless, if all the grounds of action taken under
article 356(1) of the Constitution are disclosed to the
public by the Union Governnent and its own disclosure of
gr ounds reveal s that~ a constitutionally or | egal |y
prohi bited or extraneous or collateral purpose is sought to
be achieved by a proclanmation under article 356 of the
Constitution, this Court will not shirk its duty to act in
the manner in which the aw may then oblige it to act. But,
when we find that allegations made in the plaints and in the
petitions before us  relate, in substance, only to the
sufficiency of the grounds of action under article 356(1) of
the Constitution, and go no further, we cannot proceed fur-
ther with the consideration of the plaints under Article 131
or the petitions under Article 32 of the Constitution

| would not like to leave certain other matters also argued
bef ore us untouched in this fairly conprehensive expression
of our views. It was urged that the power of dissolution of
a State Legislative Assenbly, even if it could be assuned by
the President wunder Article 356(1) of the Constitution

after a failure of the State Governnent to carry out a
direction of the Union Government on the subject, could no+
be exercised wunless and until the matter bad been placed
before both the Houses of Parlianment so that it bad been
subjected to such control as either of the two Houses of
Parliament may chose to
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exercise over it. Proclamations under article 356(1) are
bound to be placed under article 356(3) of the Constitution
before each house of Parlianent. Unfortunately, however,
for this Iline of argunment, there is not only nothing in
article 356 to nmmke a consideration by either House  of
Parliament a condition precedent to the -exercise of the
power of dissolution of a State Legislative Assenbly by the
President wunder article 356(1), but, on the other hand,
article 356(3). makes it clear that the only effect of . even
a failure or refusal by either House of Parlianent to
approve the proclamation is that it ceases to operate /after
two nonths. Obviously, this nmeans that it operates for at
east two nonths. Hence, whatever is done in these two
nont hs cannot be held to be illegal for 'hat reason ' al one.
The interpretation placed before us for acceptance is
directly opposed to the | anguage of the provisions of the

Consti tution. It has, therefore, to be rejected by us
outright as quite unreasonable and" unacceptabl e. It is
true that the exercise of power under article 356 of the
Constitution is subject to Parlianentary control. Thi s

means that it is subject to such control as the two Houses,
out of which the Council of States really represents the
State Assenblies, may be able to exercise during the period
for which the proclamation lasts. But, the existence of
such Parliamentary control, as a safeguard, cannot possibly
nullify the legality of what is done in the period during
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whi ch the Procl amation | asts.

It was also contended by M. R K Garg that, wunless the
Parliament acts legislatively for the State Legislature, the
incurring of any expenditure, by the Governor or anybody
else after a Presidential Proclamation under article 356,
woul d not be permissible in view of Article 357(1) (c) of
the Constitution. After nmaking such an assunption, we were
asked to inport an inplied prohibition against a dissolution
of a State Legislative Assenbly unless and until both Houses
of Parlianent bad di scussed and approved of it.

Article 357 is beaded "Exercise of |egislative powers under

Procl amation issued under Article 356". It |ays down :
"357(1). Whereby a Proclamation issued under
clause (1) of article 356, it has been

decl ared that the powers of the Legislature of
the State shall be exercisable by or under the
authority of Par | i ament , it shal | be
conpet ent -
(a) for Par | i-ament to confer on the
Presi dent the power of the Legislature of the
State to nmke laws, and to authorise the
Presi dent to -del egate, subject to such
conditions as he may think fit to inpose, the
power ~ so conferred to any other authority to
be specified by himin that behal f;
(b) for Parlianment, or for the President or
other 'authority in whomsuch power to nmake
laws ' i's vested under sub-clause (a), to make
| aws conferring powers and inposing duties, or
authorising the conferring of powers and the
i mposition of ~duties, upon the Union or
of ficers and authorities thereof;
48
(c)for the President to authorise when the
House of the People is not in sessi on
expenditure fromthe Consolidated Fund of the
State pending the sanction of such expenditure
by Parlianent.
(2)Any | aw nade in exercise of the power of
the Legislature of the Slhate by Parlianment or
the President or other authority referred to
in sub-clause (a) of clause (1) whi ch
Parliament or the President or such other
authority would not but for the issued of a
Procl amati on under article ~ 356,  have  been
conpetent to make shall, to the extent of The
i nconmpet ency, cease to have effect on the
expiration of a period of one year after. the
Procl amation has ceased to operate except as
respects things done or onmitted to be done
before the expiration of the said  period,
unl ess the provisions which shall so cease to
have effect are sooner repealed or reenacted
with or wthout nodification by Act of the
appropriate Legislature."
| think that article 357 has very little to do wth the
incurring of any expenditure by the President after powers
of CGovernnents of States have been assumed by the President
under Article 356(1) (a) of the Constitution. It really
governs the position when the |egislative ,powers of a State
| egi sl ature have been transferred to Parlianent by a
:Presidential Proclamation under Article 356(1) of the
Constitution. ,-By neans of such a Proclanmation t he
President may assunme to hinself under Article 356(1) (a) al
or any of the functions of the Governnent of the State and
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all or any of the powers of any authority or body in the
State other than the State Legi sl ature. The Procl amation
may or may not contain also a declaration contenplated by
Article 356(1) (b) of the Constitution enabling the exercise
of the powers of the State Legislature by or wunder the
authority of Parlianent. It is only when the Proclamation
contains a declaration under Article 356(1) (b) also that
the question of incurring expenditure under the authority of
the President from the Consolidated Fund of the State
"pendi ng sanction of such expenditure by Parlianment" can
arise. The power of the President to authorise expenditure
from the Consolidated Found awaiting a sanction by
Parlianment is provided for only for those cases where the
State Legislature’'s power. has been transferred by the
Presidential proclamation to Parliament under Article 356(1)
(b) of the Constitution and the Parlianent is not in
session. That is a contingency which could only arise when
there is a prol onged presidential rule requiring the vesting
of the functions of the State legislature in Parlianent so
that the President may be able to authorise expense in
anticipation of Parlianentary sanction when the House of the
Peopl e is not in session. VWhen t he Presidentia
procl amati on does not contain any declaration under Art.
356(1) (b) of the Constitution. at  all because the
Presidential rule/is of short duration and for a specific
purpose, there is nothing which will disable the President
from incurring expenditure under some law already nmade by

the Legislature of the State. [Incurring of expenditure in
accordance with that |law will be covered by the provisions
of Art. 356(1) (a) of the Constitution.
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In other words, although Art: 356(1) (a) of the Constitution
i nposes a bar against the assunption, by the President of
the, legislative ’'powers of the State Legislature, ' which
coul d only be transferred to Parlianent, yet, its
provisions, read with Art. 357 of the Constitution, ,do not
operate as an absol ute bar on any expenditure which coul d be
legally incurred by the President or under the Presidentia
aut hority in accordance wth pre-existing State | aws
aut hori si ng expenditure by other authorities or bodies whose
powers can be taken over by the President under Art. 356(1)
(a). In any case, the provisions of Art. 357 could  not
possibly be, used as a bar against a dissolution of the
State Assenbly by a Presidential Proclamation. Nor can they
be used to inport and read, as a condition precedent to the
Presidential proclanmation under Art. 356(1) (a) involving,
as it usually does, the dissolution of the State  Assenbly,
an approval of both or either of the two, Houses of
Parlianment. To spell out sone conditions precedent or / bars
from the provisions of Art 357 of the Constitution against

t he exercise of powers of the President to, i ssue
Procl amati ons under Art. 356(1) of the Constitution would be
utterly unsound. Constitutional provisions neant f or

di fferent purposes cannot be mngled and confused with  each
other when each is neant to regulate different sets  of
, powers neant to be exercised by different authorities or
bodi es under different circunstances.
hjections were also put forward to the nmaintainability of
the suits before us under Article 131 of the Constitution on
the ground that this provision covers only disputes between
the Government of India and one or nore "States" or between
two or nore "States". This provision which nay be set out
in full here reads as foll ows
"131. Subject to the provisions of this
Constitution, the Suprene Court shall, to the
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exclusion of any other court, have origina
jurisdiction in any dispute-

(a) between the Governnment of India and one

or nore States; or

(b) between the Government of India and any
State or States on one side and one or nore
other States on the other; or

(c) between two or nore States;

if and in so far as the dispute involves any
guestion (whether of law or fact) on which the
exi stence or extent of a legal right depends;
Provided that the said jurisdiction shall not
extend to a dispute arising out of any treaty,
agreenent, ~ convenant, engagenent sanad or
other simlar instrument which, having been
entered into or execut ed bef ore t he
commencement of this Constitution,continues

i n"operation after such conmencenent, or which
provides that the said jurisdiction shall not
extend to such,a dispute".
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It was argued that there is a distinction between a State
and a State Government. It -was urged that the jurisdiction

under Article 131 is a peculiar one neant for special kinds
of disputes in which States, as such, ought to be interested
and not nerely Governnents of States which nay come and go.
It was pointed out that, if the Union Governnent sought to
deprive a State of any constitutional right it would be a
different matter which could be taken up by a State
CGovernment on behal f of the State or its people. But, it
was submtted, there is no right given to any State by the
Constitution that 1its Governnent or Legislative Assenbly
woul d continue undissolved for any period. The ' dispute
before us relates to the tinme at which and the authority by
which the power of dissolution could be exercised in the
situation which confronted the people in the nine States
concer ned.

Ref erence was nade to passages from State of Bihar 'v. /Union
of India & Anr. (1) and the United Provinces v. The Governor -
General in Council.(2) It seens to me that the decision of
this Court in State of Bihar and Union of India and Anr
(supra) was |largely based upon the assunption that Article
131 was neant to cover the sane area as s. 204 of the
Government of India Act. Mreover, the learned Additiona
Solicitor General, appearing on behalf of the Union, did not
press the argument that article 131 is confined to
decl aratory decrees in view of the fact that (as M. Seerva
pointed out 1in the Constitutional Law of Indiia, 2nd . Edn
Vol. 11 at p. 1385) article 142 (1) of the <Constitution
provi des for enforcenment of decrees of this Court. The view
expressed in the Bihar case (supra) seened to have been
affected considerably by the fact that there was no pro-
vision in the GCovernment of India Act of 1935 for the
enforcenent of the decrees of the Federal Court, but Article
142(1) seens to have been overl ooked in that case.

Article 300 of the Constitution provides, inter alia, that
"the Government of a State may sue or be sued by the nanme of
the State". Fromthis, M. Niren De wanted us to infer that
there was no distinction between a State and the State
CGovernment as juristic entities. Even if there be sone
grounds for naking a distinction between a State’s interests
and rights and those of its Governnment or its nenbers, | do
not think that we need take a too restrictive or a hyper-
technical view of the State's rights to sue for any rights,
actual or fancied, which the State Government chooses to
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take wup on behalf of the State concerned in a suit under
Article 131. Moreover as we have decided not to grant any
reliefs after having heard detailed arguments and fully
considered the nerits of contentions advanced by both sides,
| do not think that we need determne, on this occasion, the
preci se scope of a suit under Article 131. | prefer to base
ny judgnment on ot her grounds.

Havi ng considered the cases set out in the plaints and the
petition before us, fromevery conceivable angle, | am
unable to find

(1) [1970] 2 S.C.R 522.

(2) [1939] F.C. R 124.
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a cause of action for the grant of any injunction or a wit
or order in the nature of a Mandanus against any of the
Def endents Qpposite parti es.

In my opinion perhaps the technically nore correct order
in the situation before us woul d have been, on the findings
reached by nme, one rejecting the plaints under Oder XXIII
Rule 6 of the Rules of this Court, and rejecting the Wit
Petitions-in limne. Afterall, we had not proceeded beyond
the stage of hearing certain prelimnary objections put
forward by M. Soli Sorabji, Additional Solicitor General to
the maintainability of the suits and petitions before us.
Al t hough, we heard /very full argunents on these prelimnary
obj ections, we did not even frame any issues which is done,
under the provisions of Part Il of the Rules of this Court,
applicable to the exercise of the O.iginal Jurisdiction of
this Court, before we generally formally disnmiss a suit.
However, as the formin which we have already passed our
orders, dismssing the suit  and petitions, which was
approved by us on 29th April, 1977, has substantially the
same effect as the rejection of plaints for failure to
disclose a triable cause of action, | concur in the ‘orders
al ready recorded. The parties will bear their own costs.
CHANDRACHUD, J.-The Lok Sabha in which the Congress (R) had
an overwhelmng majority was dissolved on January 18, 1977
though under the Constitution (42nd Anendnent) Act, it had
another year to run out its extended term Fresh el ections
were held to the Lok Sabha in March 1977 in which the ruling
party lost its mpjority and went out of power which it had
exerci sed since | ndependence. On March 24, 1977 the Janata
party which secured the verdict of the electorate fornmed the
new governnment at the Centre. This is an unprecedented
event since, for the first time in the history of  this
country, the ruling party at the Centre is not in power in
any of the federating States. On the date that the Janata
party took office, the Congress (R) was in power in various
States including Bihar. Haryana, H machal Pradesh, ~Madhya
Pradesh, Orissa, Punjab. Rajasthan, Utar Pradesh and West
Bengal

On April 18, 1977 Shri Charan Singh, Union Home Mnister,
addressed a letter to the Chief Mnisters of these  States
"earnestly comrendi ng" for their consideration that they my
advi se the Governors of their respective States "to dissolve
the State Assenbly in exercise of the power under Article
174(2)(b) and seek a fresh mandate from the electorate.”
"This al one", according to the Hone Mnister’'s letter, would
be "consistent with constitutional precedents and denocratic
practices.”

In an interview on April 22nd in the "Spot-light progranme"
of Al India Radio, Shri Shanti Bhushan, Mnister for Law,
Justice, and Conpany Affairs said that "a clear case had
been nmade out for the dissolution of the Assenblies in the
ni ne Congress-ruled States and hol ding of fresh elections”,
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since "a serious doubt had been cast on their enjoying the
peopl es’ confidence, their party having been rejected in the
recent Lok Sabha elections". A report of this interview
appeared in various newspapers including the 'Statesman’ of
the 23rd. The correctness of the report is not disputed.
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On the 25th/26th April, six out of nine States filed suits
in. this Court under Art. 131 of the Constitution. On the
25th, three. nenbers of the Punjab Legislative Assenbly
filed Wit Petitions in this % Court under Art. 32. By a
unani nous order dated April 29, we disnissed the suits and

wit petitions as also nmotions for interimrelief. Reasons
for the order renained to be given.

Wth respect, | agree with the conclusion of ny Lord the
Chief Justice but considering that the mtter is of a
singular nature, | would like to express nmy view on some of

the i ssues debated before, us.

In substance, the suits and wit petitions have been filed
to obtain a declaration that the directive contained in the
Hone M'ni-ster’s letter to the  Chief M nister’s is
unconstitutional, that the, State Covernnents are not
legally or, constitutionally obliged to conply with it, that
the refusal of the Chief Mnisters to give effect to the
directive cannot be nade a, basis for the issuance of a
procl amation under ‘art. 356 and that the said article cannot
be invoked for the sole purpose of. dissolving the State

Assenbl i es and hol ding fresh el'ecti ons. The Wit
Petitioners conplain of the deprivation of their right of
property : since, if the Legislative Assenbl i es are
di ssolved, they wll be denied the right toreceive salary

as nenbers of these Assenblies. An injunction is sought by
the plaintiffs and the petitioners to restrain the Union of
India, amongst others, fromgiving effect to the Hone
M nister’s directive.

The learned Additional Solicitor-General has raised a
prelimnary objection to the maintainability of the 'suits
which may first be disposed of. Article 131(a) of the
Constitution confers on the Suprenme Court, subject to the
other provisions of the Constitution, exclusive origina
jurisdiction in any dispute between the CGovernment of India
and one or nore States, if and in so far as the dispute
i nvol ves any question (whether of law or fact) on which the
exi stence or extent of a legal right depends. It is urged
by the Additional Solicitor General that the di spute
involved in the suits filed by the State, - Governments is
outside the scope of art. 131 since the dispute is not be-
tween the CGovernnment of India and State as such, but the
dispute is between the Governnent of India on the one  hand
and each of the nine State Governnments on the other. The
di spute relates to the question whether the State Assenblies
should be dissolved, and that, according to the" counsel
does not involve any question, on which the existence or
extent of a legal right depends. Vet her the. State
Assenmblies should be dissolved or not is a matter  of
political expediency and though the Government for the tine
being in power in a State nmay be interested in the
conti nuance of the Legislative Assenbly "for the full term
the State has no legal right to ensure such continuance.
Indeed, it is urged, the State, apart fromthe State Govern-
ment, is not even interested in the question whether a
particular Legislative Assenbly should or should not be
di ssol ved because the State as a constitutional entity is
never interested in the conplexion of the Governnent. The
argunent, in other words, is that Legislative Assenblies may
cone and go but the State lives for ever and therefore the
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The prelinmnary objection is based on an unpragmatic vi ew of
the functioning of the-Constitution and has therefore to be:
rej ected. Article 367 of the Constitution applies the
CGeneral Causes Act, 1897 for the interpretation of the
Constitution but nothing contained in. section 3(58) of that
Act, which defines "State" or in section 3(60) which
defines "State Governnent" helps determine the question
whet her suits of the present nature are, foreign to the
scope of art. 131. The work-a-day definitions of "State"
and "State CGovernnent” contained in the General O auses Act
nei ther touch upon the problem of alleged dichotony between
a State and its government nor do they, even iif applied
literally, throw any useful light on. the question whether a
di spute regarding the dissolution of a State Assenbly can
legitimately be propounded or-defended by the State as a
perpetual political entity. Truly, the definitions say no,
nore than this : "State" means a State specified in the 1st
Schedul e " of the Constitution and "State GCovernment" neans
"The Covernor". Al of the six States who have filed the
suits in this Court are included in the 1st Schedul e. And
though there is a point that turns on the non-use of the
expression "State Governnent” in art. 131, a point which
wi Il consider presently, the fact remains that there is no
occasi on for applying the dictionary of the, General C auses
Act, section 3(60), to the interpretation of art. 13 1

The absence of the expression "State Governnent" and the use
inits place of the expression "State" in art. 131, is said
to furnish intrinsic evidence that for a suit to fall wunder
that Article, the dispute nust arise between the  Governnent
of India and a State, not between the Government of India
and the CGovernnent of a State. The intrinsic evidence, it
is argued, assunmes greater credibility in the context that
the article does enploy the expression "Governnment of I|ndia"
when what was meant was t he gover nment , as
contradistinguished from the State. The presence’ of the
particul ar expressions in art. 131 does not, in my opinion
support the inference, suggested on behalf of the Union of
India. The use of the phrase "CGovernnent of India" in art.
131 (a) and (b) does not mean that one party to the dispute
has to, be the GCovernment of the day at the Centre.
"CGovernnent of India" means "Union of India" because if
there be nerit in the logic that art. 131 does not
conprehend disputes in which the Government of a. State as
contrasted with the State itself is interested, it mnust
follow that correspondingly, the "Government of India" too
cannot rmean the Governnment for the tine being in power at
the centre. The true construction of art. 131(a), true in
substance and true pragmatically, is that dispute nust arise
bet ween the Union of India and a State.

This may sound paradoxical because if the prelimnnary
objection is unsustainable, it would be easier to. say  that
the expression "CGovernment of India" means "CGovernment in
office" and the expression "State’ neans the State as a
polity and not "the Governnment in Office’. But convenient
interpretations are apt to blur the significance of issues
involved for interpretations. Therefore, the effort has to
be to accept what the words truly nean and to, work out the
Constitutional schene as it may reasonably be assunmed to
have been concei ved.
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The dispute between the Union of India and a State cannot
but be a dispute which arises out of the differences between
the Government in office at the Centre and the Governnent in
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office inthe State. ’'In office’ means 'in power’ but the
use of the latter expression may prudently be avoided wth
the realization of what goes with power. But there is a
further prerequisite which narrows down the anbit of the
class of disputes which fall wthin Art. 131. That
requirenent is that the dispute nust involve a question

whet her of law or fact, on which the existence or extent of
a legal right depends. It is this qualification which
affords the true guide for determ ning whether a particular

dispute is conprehended within art. 131. Mere wrangl es
bet ween governnents have no place in the scheme of that
article. They have to be resol ved el sewhere and by nmeans
| ess solemm and sacrosanct than a court proceeding. The

purpose of art. 131 is to afford a forumfor the resolution
of disputes which depend for their decision on the existence
or extent of a legal right. It is only when a legal, not a
mere political, issue arises touching upon the existence or
extent of a legal right that art. 131 is attracted.

It seens to ne inpossible to hold that the suits filed by
the six States do not raise-a dispute involving a question
dependi ng- upon the existence or extent of a legal right.
The plaintiffs, by their suits, directly and specifically
guestion the constitutional right and authority of the Union
CGovernment to issue a directive to the State Governments
commendi ng that the Chief Mnisters should tender a certain
advice to their CGovernors. The plaintiffs also question the
constitutional right of the Union Governnent to dissolve the
State Assenblies 'on the grounds nentioned in the Home
Mnister’'s letter to the Chief Mnisters. Thus a |legal, not
a political, issue arising out of the existence and extent
of a legal right squarely arises and the suits cannot be
thrown out as falling outside the purview of art. 131

The error of the prelimnary objection lies 'in t he
assunption that it is necessary for attracting art. 131 that
the plaintiff nust assert a legal right in itself. That

article contains no such restriction and it is sufficient in
order that its provisions may apply that the plaintiff
guestions the legal or constitutional right asserted by the
def endant, be it the CGovernnent of India or any other State.
Such a challenge brings the suit within the terns of art.
131 for, the question for the decision of the Court is not
whether this or that particular legislative Assenbly is
entitled to continue in office but whether the Government of
India, which asserts the constitutional right to dissolve
the Assenbly on the grounds alleged, possesses any  such

ri ght.
I find it difficult to accept that the State as a polity is
not entitled to raise a dispute of this nature. In a

federation, whether classical or quasi-classical, the States
are vitally interested in the definition of the powers of
the Federal Governnment on one hand and their own- on the
ot her. A dispute bearing upon the delineation of | those
powers is precisely the one in which the federating States,
no | ess than the Federal CGovernnent itself, are interested.
The States, therefore, have the |ocus
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and the interest to contest and seek an adjudication of the
claim set up by the Union Governnent. The bond of

constitutional obligation between the Government of India
and the States sustains that |ocus.
The expression "legal right" which occurs in art. 131 has to

be understood in its proper perspective. 1In a strict sense,
legal rights are correlative of legal duties and are defined
as interests which the law protects by i mposi ng

correspondi ng duties on others. But in a generic sense, the
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word "right" is used to nean an immunity from the |ega
power of another immunity is exenption fromthe power of
another in the same way as liberty is exenption from the
right of another. Inmmunity, in shirt, is no-subjection."(1)
R WM Dias says in his "Jurisprudence" (1976 Ed. pp.-33-4)
that the word "right" has undergone successive shifts in
nmeaning and connotes four different ideas concerning the
activity, or potential activity, of one person with
reference to anot her. One of these  four jural
rel ati onshi ps, according to the |l earned author, is the "you
cannot" relationship, which is the sane thing as the right
of immunity which "denotes freedom from the power of
another" (p. 58). Paton’s book on Jurisprudence (3rd Ed. p.
256) contains a sinilar exposition of legal rights. The
legal right of the States consists in their immunity, in the
sense of freedomfromthe power of the Union Government.
They are entitled, under art.~ 131, to assert that right
ei ther by contending i'n the absolute that the Centre has no
power 'to dissolve the Legislative Assenblies or with the
qualification that such a power cannot be exercised on the
ground stat ed.

It is true that the State, like the British Mnarch, never
dies. A Legislative Assenbly may be dissolved, a Council of
M nisters may go out of power, the President’s rule may be
i ntroduced or inposed, or an emergency nay be decl ared which
can conceivably affect the States’ ~ power in matters
| egi sl ative and | executive. The State survives t hese
upheaval s. But it is constitutionally unsound to say that
the State, as a political entity, has no legal interest in
such cataclysmc events and nolegal rights to assert in
relation thereto. Were it so, which then are, the |ega
rights whi ch the State, as distinguished from its
Governnment, <can agitate under Art. 131 ? VWatever  be the
nature of the claim the argunment can always be put | forward
that the Government, not the State, is interested in nmaking
that claim Such a rigid interpretation of the scope of

art. 131 wll wvirtually reduce’it to a dead-letter and
destroy a precious safeguard against the use of “arbitrary
power . The interpretation canvassed by t he I'ear ned
Addi tional Solicitor-General nust therefore, be avoided, in

so far as the | anguage of the article permits it, which .in
nmy opinion it does.

The debates of the Constituent Assenbly (Vol. 8, pp. 588
590) do not throw any fight on the question in issue.

The judgnent of this Court in State of Bihar v.” Union of
India(2) affords no real assistance on the question  arising
before wus. In that case, the Court raised threeissues in
the suits filed under art. 131. The

(1) Salanond s jurisprudence 11th Ed. PP. 276-7.

(2) [1970] 2 S.C.R 522
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first issue which related to the question whether the  suits
were wthin the scope of art. 131 was not answered by the
Court because it held on the second issue that the suits
were not mmintainable, since, a private party was i npleaded
thereto, The only assistance which may be derived from the
judgrment in that case is that it said that the disputes
under art. 131 should be; "in respect of legal rights and
not disputes of a political character” and that though it
was unnecessary to define the scope of art. 131, "this much
is certain that the legal right which is the subject of
di spute nust arise in the context of the Constitution and
the Federalismit sets up" (p. 529). These observations do
not affect the constitution which | have placed on art. 131
1 have endeavoured to show that it is conpetent to the State
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Governments to bring suits of the present nature under that
article and that by these suits, the State Governnents are
raising a legal, not a political issue. Their assertion is
t hat the Governnent of |India does not possess t he
constitutional power clained by it and therefore, this Court
shoul d declare that they are- inmune fromthe exercise of
that power. The States assert their legal right, of
i Mmunity which, as explai ned above, denotes freedomfromthe
power of anot her.

The prelimnary objection raised by the | earned Additiona
Solicitor GCeneral to the maintainability of the suits nust
therefore be rejected.

The writ petitions have, however, no cause of action such as
can sustain their petitions for the enf or cenent of
fundanental rights under art. 32 of the Constitution. They
contend that the threatened dissolution of the, Legislative
Assenmbly of which they are nmenbers will inevitably deprive
them of their right to draw the salary to which they are
entitled ‘as such nmenbers. That, according to them is an
i nfringement of —art. 19(1) (f) of the Constitution which
guarantees toall citizens the right to acquire, hold and
di spose of property.

The grievance made by the petitioners is contingent on the
i ssuance of a proclamation dissolving the Assenbly, which
was not issued till the conclusion of argunments in these
matters. Petitions conplaining of  the i nvasi on of
fundanental rights ' on hypothetical considerations are to
ent ert ai ned by this Court under ~art. 32. But t he
procl amati on havi ng. since been issued, it woul d be
hypertechnical to dismss the wit petitions on the ground
that there was no invasion of the petitioners’ rights on the
date when the petitions were filed in this Court.

But the violation of the fundanental right to property
conpl ai ned of by the petitioners is indirect and renote, not
direct or proximte. By the proclamation issued by the
President wunder art. 356(1) of the Constitution, the
Legi slative Assenblies of nine States were dissolved and
what is conmonly known as the President’s rule was i nposed
on those States. As a result, the wit petitioners /ceased
to, be nmenbers of the. Legislative Assenbles. And as a
result of their ceasing to be such nenbers, their right to
draw sal ary, which they could only draw if they were nenbers
of the Assenblies, cane to an end. Though the petitioner
cannot be denied relief on the ground that it ~was not
intended by issuing the proclamation to deprive them of
their salary, Yet the wit Petitions are liable to be
dismssed on the ground that the injury to the alleged
fundanental right of the petitioners is too indirect

and renote.
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Nevertheless, | would like to deal wth ’'lie contention
raised by M. R K Garg on behalf of the wit petitioners
that the proclamation issued by the President under  Art.
356(1) of the Constitution cannot have any force and cannot
be acted wupon wthout the approval of both Houses of the
Parliament. This contention is whol |'y nm sconcei ved.
Article 356(1) enpowers the President to i ssue a
proclamation if, on receipt of a report fromthe, Governor
of a State or otherwise, he is, satisfied that a situation
has arisen in which the governnent of the State cannot be
carried on in accordance wth the provisions of t he
Consti tution. Article 356(3) enjoins that every such
proclamation shall be |aid before each House of Parlianment
and shall, except where, it is a proclamation revoking a
previ ous proclamation, cease to operate at the expiration of
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two nonths unless before the expiration of that period it
has been approved by resolutions of both Houses of

Par | i ament. It, is inmpossible to hold in view of this
express provision that the proclamation can have neither
force nor validity until it is approved by the Parlianent.
The schene of art. 356 is that the; proclamation issued
under it will remain in operation for a period of two nonths
in any event. |If it is approved by resolutions of both the

Houses of Parliament before the expiration of two nonths,
its operation is extended for the period mentioned in clause
(4) of art. 356. But whether or not it is so approved, the
procl amati on has an assured life for a period of two nonths
and its validity during that period cannot be, whittled down
by reading into art. 356 a condition precedent in the nature
of parlianentary approval which, plainly, is not to be found
therein. The proviso to clause (3) of art.. 356 nmakes this
position clearer still. ~If the proclamation is issued at a
time when the Lok Sabha is dissolved or its dissolution
takes ' place during the period of two nonths, and the Rajya
Sabha, " but-not the Lok Sabha, approves of the proclanmation
within two nonths, it ceases to operate at the expiration of
thirty days fromthe date on which the reconstituted Lok

Sabha first sits. If before the expiry of the aforesaid
period of thirty days, the Lok Sabha too approves it, its
life wll be extended for the period nentioned in clause
(4). In other words’, the prior approval of the Parlianent

or ally of its two Houses is not necessary to give validity
to the proclamation. . What woul d happen if the  proclamation
i s disapproved by either or both Houses of Parliament wthin
two months does not arise for decision in these proceedings,
and though, it woul d appear as a natter of constitutionality
that the proclanmation can neverthel ess remain in operation
for a period of two nonths, it is reasonable to suppose that
faced with such disapproval, a mature political judgnent
woul d | ean in favour of the revocation of the proclamation.
Such constitutional crises cannot furnish a safe clue to the
interpretation of the Constitution

The contrast between the provisions of arts. 356 and 123 is
illum nating. Article 123 which enpowers the President to
promul gat e ordi nances provi des by clause (2) that every such
ordi nance shall cease to operate at the expiration of siXx
weeks fromthe reassenbly of Parliament; if, however, before

the expiry of the six week’ s peri od, resolutions
di sapproving the proclamati on are passed by both Houses, it
ceases to operate upon the passing of the second of those
resol utions. Thus, whereas a proclamation issued by the
Presi dent under Art. 356

58

continues in operation for a period of two nmonths in any
event, an. ordinance issued by the sane dignitary ceases to
operate no sooner than the second of the two resolutions
di sapproving i s passed by a House of Parlianent.

The reason for this distinction is evident fromthe |anguage
and context of the respective provisions. Article 356 which
occurs in the Chapter called "Energency Provisions" is
intended to be resorted to in that exceptional class of
situations, which though have been occurring too often,
where the government of the State cannot be carried on in
accordance wth the provisions of the Constitution. The
br eakdown of the Constitution in the affairs and
administration of the State is the occasion for the exercise
of the emergency provision contained in art. 356. The
franers of the Constitution perhaps intended that such a
serious situation can be dealt with effectively, only if the
President is enmpowered to issue a proclamation and that
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proclamation is given a mninumlife of two nonths, whether
the Parlianent approves it or not. On the other hand, the
power to issue an ordinance is limted to occasions when
neither of the two Houses of Parliament is in session
Since that power is co-related partly to both Houses of Par-
liament being in recess, if was provided that the ordinance
shall | apse on the expiry of six weeks fromthe reassenbly
of Parliament, and if it is disapproved by both the Houses
within that period, upon the passing of the second of the
two resol utions.

M. Garg expressed a grave concern for the future of
denocracy, if this be the true interpretation of art. 356.
That argunent does not - appeal to ne because the sane
Constitution under which the people of this country resol ved
to constitute India into a Sovereign "Denocratic" Republic,
gave to it a law of 1aws containing enpowernment to detain
its citizens, to pass ordi nances and to decl are energenci es.
A declaration of energency brings inits trail a host of
consequences calculated to inpair both the denocratic
foundation ~and the federal structure of our Constitution
The executive power of the Union then extends to giving of
directions to any State asto the manner in which the
executive power thereof is to be exercised; the power of
Parliament to make l'aws extends to matters not enumerated in
the Union List; the restraints of Art. 19 .on the power of
the State to nmake any law or to take any executive action
are renoved; and it is a well-known fact of recent history
that the right to nove tiny Court for the enforcement of

fundanental rights can be suspended. |If the power to apply
such drastic renedies and to pass such draconian laws is a
part of the denocratic functioning of the Constitution, it
is snmall wonder that not only does the Presi dentia

proclamation under art. 356 not require the prior ‘approva

of the Parlianent but it has full force and effect. for a
m ni mum peri od of two nonths, approvals or no approval. The
reason of this rule is that there may be situations in which
it is inperative to act expeditiously and recourse’ to the
parlianmentary process may, by reason of the delay “involved,
i mpair rather than strengthen the functioning of =~ denbcracy-
The Constitution ha-, therefore provided safety-valves to
nmeet extra ordinary situations. They have an inpe-
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rious garb and a repressive content but they are designed to
save, not destroy, denocracy. The fault, if any, is not in
the making of the Constitution but in the working of it.

It is undoubtedly true that within this inmpregnable duration
of two nonths 'the President, acting of course onthe advice
of the Council of Mnisters, may take various steps under
clauses (a) to (c) of art. 356(1) which, though taken
wi thout the approval of the Parlianment, may be irrevocable
and cannot be retraced. One such step can ' be t he
dissolution of a State Assenbly and the holding of | fresh
el ections thereto. But here too, as on the | ast point which
I  have just discussed, the answer is that the Constitution
expressly confers vast and varied powers on the President if
he arrives at a certain satisfaction. The declaration of a

financial energency under art. 360(1) carries with it the power to issu

e directions for reducing the salaries of per-

sons serving in connection with the affairs of the Union,
i ncludi ng-the Judges of the Suprene Court and the High
Court. Cause (2) of art. 360 nakes clause (2) of art. 352
applicable to proclamations of financial enmergencies wth
the result, that anything done or any action taken during
the period of two nonths after the issuance of the
procl amation, remains inviolable for that period. That in
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fact, is the comon thread which runs through arts. 352, 356
and 360. The suspension of the right to nove any Court for
the enforcenment of fundanental rights, the lifting of the
prohibition of art. 19 as against the making of laws and
taking executive action, the assunmption of powers under
clauses (a), (b) and (c) of art. 356 have full effect while
the proclamations are in operation during the mninmum period
of two nonths. Action taken during those two nonths, if
i rrevocabl e, remmi ns unremnedied.

There is also no substance in the contention that by issuing
a proclamation under art. 356, the President cannot assume
the power to dissolve a State Assenbly. By clause (a) of
art. 356(1), the President may by Proclamation assune to
hinself all or any of the functions of the Governnent of the
State and "all or any of the powers vested in or exercisable
by the Governor." Article 174(2) (b) enpowers the Governor
to "dissolve the Legislative Assenbly” fromtine to tinme.
It seens to me incapabl e of any serious controversy that by
reason of the provisions contained in art. 356(1) (a), the
Pr esi dent can exercise the power vested in and
exer ci sabl e byt heGover nor under art. 174(2) (b) to
di ssol ve the Legislative Assenbly ofthe State.

That | eaves for consideration an argunent advanced on behal f
of the State CGovernments by Shri Niren De, Shri Gokhale and

t he | earned Advocate of Hi machal Pradesh. Shri Ram
Panj wani, supporting Shri Gokhale, cited texts to support
that argunent. The core of the argunment is that the

Constitutional power to dissolve alegislative assenbly is
being utilised by the President for an indirect and oblique
purpose, that there is no justification ~whatsoever for
di ssolving the nine State Assenblies and that the reasons
contained in the Home Mnister’'s letter “to the Chief
M ni sters are whol ly inadequate and irrel evant for

5-722SCl /77

60

taking the proposed action. Several other alternatives, it
is wurged, are open to the Governnent of India to adopt for
neeting the situation conpl ai ned of by the Home M nister but
i nstead of doing so, they have decided to act drastically by
threatening the dissolution of ,the nine Legi sl ative
Assenblies in which the Congress (R) has a majority. Such
naked abuse of power, which is being exercised for
liquidating the Congress (R) governments which are in~ power
in the nine states nust, it is stressed, be struck down  as
unconstitutional . M. CGokhal e even argued-that clause (5)
of Article 356 which was introduced by the 38th Anendnent,
giving finality to the satisfaction of the President and
putting it beyond the reach of Courts, is no bar to striking
down a nmla fide exercise of power. An order which  Iacks
bona fides has no existence in the eye of law, says the
counsel, and courts ought not to perpetuate injustice by
refusing to interfere with such orders. These arguments
have a famliar, though strange, echo but that is beside the
poi nt . There is no gain saying that the various points  of
view presented by the learned counsel require a close
attention.

I would like to begin with the assunption, though that is
controverted by the Additional Solicitor-General, that the
proposed proclamation is likely to be founded solely on the
reasons contained in the Home Mnister’s letter. Even then
I find it hard to conclude that those reasons are wholly
extraneous to or irrelevant for the exercise of the power to
issue a proclamation under art. 356 of the Constitution
The sine qua non of the exercise of that power is the
satisfaction of the President that a situation has arisen in
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which the governnent of the State cannot be carried on in
accordance with the provisions of the Constitution. The
reasons contained in the Hone Mnister's letter nay not be
such as to necessarily lead to the conclusion that there is
a break-down of constitutional machinery in the nine States.
But the test of proof by preponderance of probabilities,
| eave al one the test of circunstances being consistent wth
a sole hypothesis, is entirely out of place in considering
the constitutional validity of a Presidential proclamation

It is for the President to judge whether a situation of the
particul ar description has arisen necessitating the issuance
of a proclamation for assunption of all or any of the powers
nmentioned in clause (a), (b) and (e) of art. 356(1). He is
expected and ought to judge fairly but we cannot sit in
judgnent over his satisfaction for determ ning whether any
ot her view of the situation is not reasonably possible. So
long as the reasons, if any are disclosed, given for the
action ~proposed or taken, bear a reasonable nexus with the
exerci se /of the particular power, the satisfaction of the
President. must be treated as conclusive. It will then not
be open to judicial scrutiny. “It, however, the reasons
given are wholly extraneous to the formation of t he
satisfaction, the proclanmation would be open to the attack
that it is vitiated by |egal nmala fides.

Such is not the case here. The Honme Mnister’s letter shows
that (i) an unprecedented political situation had arisen by
the virtual rejection, in the recent Lok Sabha el ections, of
candi dat es bel onging to the ruling party in various states;
(ii) the resultant climte of uncertainty was such as to
cause grave concern; (iii) the situation had created a sense
of diffidence at different levels of admnistration; (iv)
peopl e at
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large did not appreciate the propriety of continuance in
power of a party which was unnistakably rejected by the
el ectorate; and (v) the climte of ‘uncertainty, diffidence
and di srespect had given rise to serious threats to/law and
or der. It is on the basis of these reasons that ‘the Hone
M nister concluded that a fresh appeal to the politica

sover ei gn was not only permssible but had becone
obligatory. These grounds, cannot w th any show of reason,
be di sm ssed as bearing no rational nexus with the necessity
for issuing a proclamation with a viewto dissolving the
Legi sl ative Assenblies of the nine States.

Probing at any greater depth into the reasons given by the
Hone Mnister is to enter a field fromwhich Judges nust
scrupul ously keep away. That field is reserved for the
Politician and the courts nust avoid trespassing into. it.
That is not always an easy task because the line of
denmarcation that separates 'he functions of this Court/ from
those of the GCovernment tend to become blurred, when
constitutional problens raise issues concerning the high

policies of the executive. In the United States, De
Toqueville noted as early as in 1832 that sooner or later
every political question becones a judicial question. Leo

Preffer therefore thought that though when the Suprene Court
decided Constitutional questions it had the trappings of a
Court of Law, "it is suprene, but it is not really a
Court"(1). This is a wanting well worth renenmbering but it
must not deter the courts fromdischarging their functions
if they find that a constitutional power neant to be
exercised for preserving denbcracy is being used for
destroying it. The Home Mnister's letter is clearly and
i ndubitably on the safe side of the line and | see no
justification either for questioning the ,bona fides of the
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case made out by himin the letter or for doubting the
authenticity of the facts stated therein. As said by
Justice Harlan F. Stone in his oft-quoted di ssenting opinion
"Courts are not the only agency of CGovernnent that nust be
assuned to have capacity to govern" (2).
I need not therefore enter into the question whether the
Government of India has reasons apart fromthose stated in
the Home Mnister's letter for advising the President to
i ssue the proclamation. |t they have, so far so good. They
may not choose to disclose thembut it they do, as they have
done now, they cannot prevent a judicial scrutiny thereof
for the limted purpose of seeing whether the reasons bear
any rational nexus with the action proposed. | am inclined
to the opinion that the Government cannot claimthe credit
at the people’s bar for fairness in disclosing the reasons
for the proposed action and at the same tinme deny to this
Court the Iimted power of finding whether the reasons bear
the necessary nexus or are whol Iy extraneous to the proposed
action. The argunent that "if the Mnister need not give
reasons,; - what does it matter if he gives bad ones" over-
| ooks that bad reasons can destroy a possible nexus and nay
vitiate the order on the ground of nala fides. The
argunent, be it stated, “was not nade by the |earned
Additional Solicitor-General but it is interesting to
(1)"This Honourable Court" by Leo Pfeffer, Indian Reprint
1967, P.7. (2) United States v. Butler-297 U S. 1, 87.
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know how it was repelled by Lord Denning MR in Padfield v.
M ni ster of Agriculture, Fisheries and Food(1).
It is also wunnecessary to consider the _inplications of
clause (5) of art. 356 which was introduced by the 38th-
Amendnent, neking the satisfaction of the President fina
and conclusive, not open to be questioned-in any court, on
any ground. | have upheld the validity of the proclanmation
on the view that the reasons that are cited in its support
bear a nexus with it.

A large nunber of decisions were cited on either /side on
the question whether the Presidents satisfaction’ on such
issues is justiciable. The |learned Additional = Solicitor-
General relied upon the decisions of this Court, the Federa
Court, the Privy Council and of various H gh Courts to show
that apart fromclause (5) of art. 356, the President’s
satisfaction 1is conclusive and the Courts have no power to
go behind it. These decisions have been discussed fully in
his judgment by my Lord the Chief Justice.~ In the view |

have taken, | prefer to express no opinion on this -question
except to state that though the question is treated as
"well-settled", the Privy Council in Stephen Kalong N nskan
v. Government of Malaysia(l) said :

"Whet her a proclamtion under, statutory

powers by the Suprene Head of the Federation
can be chall enged before the courts on sone or
any grounds is a constitutional question of
far-reaching i nportance which, on the present
state of the authorities, renmains unsettled
and debatable."
It would appear that in this branch of constitutional | aw,
which cannot be entirely divorced from considerations of
political policies, only one proposition may be said to be.
well-settled : "No question in this branch of lawis well-
settled". The ’'political question’” is an open sesane
expression that can become a passwrd for gaining or
preventing admission into forbidden fields. And it is an
accepted fact of constitutional interpretation that the
content of justiciability changes according to how the
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judge’s value preferences respond to the multi-dinmensiona
problens- of the day. An awareness of history is an
integral part of those preferences. |In the last analysis,
the people for whomthe Constitution is neant, should not
turn their faces away fromit in disillusionnment for fear
that justice is a will-0"-the-w sp.

These then are ny reasons in support of the unani nous order
whi ch the Court passed on April, 29, 1977.

BHAGMATI, J.-Two nain questions arise for consideration in
these suits and wit petitions. One is whether the suits
are maintainable under Article 131 and the Wit petitions
under Article 32 of the Constitution, and the other is as to
what is the scope and anbit of the power of the President
under Article 356, clause (1) and whether and if so, in what
circunstances, can the Court interfere with the exercise of
this power by the President. The facts giving rise to these
suits and wit petitions have been set out in detail in the
j udgment

(1) L.R /[1968] A.C. 997, 1006.

(2) L.R[1970] A C 379, 392.
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prepared by the | earned Chief Justice and it would be futile
exercise on our part-to reiterate them Hence we proceed
strai ght to consi der - the questions  that ari se for
determ nation. These questions are of great constitutiona
si gni ficance.

We will first exam ne the question of maintainability of the
suits and the wit petitions. The wit petitions have been
filed by three legislators fromthe State of Punjab seeking
enforcenent of the fundanmental right to property guaranteed
to themunder Articles 19(1) (f) and 31. They conpl ain that
if the Legislative Assenbly of the State of Punjab is
di ssol ved by the President acting under Article 356, ' clause
(1), as threatened by the Government of India, they would be
deprived of their right to receive salary as nenbers of the
Legi sl ative Assenbly and the fight to receive salary being
property, there would be wunconstitutional infraction of
their right to property under Articles 19 (1) (f) and 31 and
hence they are entitled to nove this Court under Article 32
for preventing such threatened infraction. This contention
is clearly unsustainable. O course, there can be no doubt,
and indeed it nust be saidin fairness to the |earned
Additional Solicitor General who argued the case with great
ability, that he did not contend to the contrary, ~that if
there is a threatened violation of a fundanmental right, the
person concerned is entitled to approach this Court under
Article 32 and claimrelief by way of injunction as in a
quia timet action. But the difficulty here in the way of
the petitioners is that it is not possible to say that by
the threatened dissolution of the Legislative Assenbly, any
fundanental right of the petitioners would be infringed. It
is only where there is direct invasion of a fundanental
right or inmnent danger of such invasion that a petitioner
can seek relief under Article 32. The inpact on the
fundanental right nust be direct and inmrediate and not
indirect or renote. Merely because, by the dissolution of
the Legislative Assenbly, the petitioners would cease to be
menbers and that would incidentally result in their 1o0sing
their salary, it cannot be said that the dissolution would
infringe their right to property. That would be the
i ndi rect effect of the dissolution but that is not
sufficient to constitute infraction of the fundanental right
to property. If the argunent of the petitioners were
correct, even a civil servant dismissed in violation of a
| egal or constitutional provision by the Governnent of India
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or a State Government or even an authority falling wthin
the definition of "State’ in Article 12 would be entitled to
conplain that by reason of the dismssal, be has been
deprived of his right to salary and hence it is conmpetent to
himto approach this Court under Article 32 challenging his
dismissal as invalid on ground of violation of Articles 19
(1) (f) and 3 1. This surely could never have been i ntended
by the constitution-nakers. The direct inpact of the
di ssolution of the Legislative Assenbly woul d be, that the
petitioners would cease to be nenbers and obviously no one
has a fundanental right to continue as a nenber of a
| egislative assenbly. It is true that if the petitioners
cease to be the nenbers of the Legislative Assenbly, they
woul d | ose their right to receive salary, but that would be
the result of their ceasing to be the nmenbers of the Legis-
lative Assenbly and not the direct consequences of the
di ssolution of the Legislative Assenbly. W are. therefore.
of the view that the threatened dissolution of the
Legi sl ative Assenbly does not involve
64
any infraction' of the fundanmental right guaranteed to the
petitioners wunder Articles 19 (1) (f) and 31 and since no
ot her fundanental right ‘has been relied upon by t he
petitioners, it rmust be held that they are not entitled to
maintain the wit petitions under Article 32.
That takes us to the question of nmmintainability of the
suits. There are six suits before us filed by the States of
Raj ast han, Madhya Pradesh, Punjab, Bihar, Hi nmachal Pradesh
and Oissa. Each  of these suits  has been filed under
Article 131 of the Constitution. This Article confers
original jurisdiction on the Suprene Court, to the exclusion
of all other courts, in respect of certain categories of
suits and is in the following terns
"131. Subject to the provisions of this
Constitution, the Suprene Court shall, to the
exclusion of any other court, have origina
jurisdiction in any dispute-
(a) bet ween the Governnent of India and or
nore States; or
(b) bet ween t he Governnent of I'ndia and any
State or States on one side and one or nore
ot her States on the other, or
(c) bet ween two or nore States,
if and in so far as the dispute involves -any
guestion (whether of law or fact) on which the
exi stence or extent of a legal right depends.
Provided that the said jurisdiction'shall not
extend to a dispute arising out of any treaty,
agreenent, covenant, engagenent, . sanad or
other simlar instrunment which, having been
ent ered into or execut ed bef ore t he
comencement of the Constitution, continues in
operation after such commencenent, or ' which
provides that the said jurisdiction shall —not
extend to such a dispute.”
There are two limtations in regard to the nature of the
suit which can be entertained by the Supreme Court under
this Article. One is in regard to parties and the other is
inregard to the subject matter. The Article provides in so
many terns in clauses (a), (b) and (c) that the dispute nust
be between the Governnment of India and one or nore States,
or between the Governnent of India and any other State or
States on one side and one or nore other States on the
other, or between two or nore States. It does not
contenpl ate any private,, party being arrayed as a di sputant
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on one side or the other. The par-, ties to the dispute
nmust fall within one or the other category specified in
clauses (a), (b) and (c). That was established by a
decision of this Court in State of Bihar v. Union of India &
Anr. (1) where this Court pointed out : " a dispute which
falls within the ambit of Article 131 can only be determ ned
in the forum mentioned therein

(1) [1970]2 S.C.R 522
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nanmely, the Suprenme Court of India, provided there has not
been i nmpl eaded in any said dispute any private party, be it
a citizen or afirmor a corporation along with a State
either jointly or inthe alternative. A dispute in which
such a private party is involved nmust be brought before a
court, other than this court, having jurisdiction over the
matter." This is the limtation as to parties. The ot her
[imtation as to subject-matter-flows fromthe words "if and
in so far as the dispute involves any question (whether of
law or fact) on which the existence or extent of a |Ilega
right depends." ~These words clearly indicate that the
di spute nust —be one relating to a llegal right and not a
di spute on the political plans not based on a legal right,
for instance, to take an exanple given by M. Seervai in his

well known work on ’Constitutional Law of India” at page
1385 : "a claimthat a State 'project should be included in
the Five-Year Plan." The dispute nust, ~ therefore, involve
assertion or vindication of a legal right of the GCovernment
of India or a State. It is not necessary that the right
must be a constitutional right. ~ Al that is necessary is
that it nust be a legal right.” It is true that in the State

of Bihar v. Union of India & Anr. (supra) this Court, while
di scussing the scope of the dispute which may be determ ned
by the Supreme Court under Article 131, happened to nake an
observation that "this nuch is certain that the |egal ' right
which is the subject of dispute nust arise in the context of
the Constitution and the federalismit sets up." But this
observation, in so far as it suggests that the legal right

nmust be one which arises under the Constitution, goes much
further than what the | anguage of Article 131 warrants. The
Article speaks only of '"legal right” and does not qualify it

by any other words. It may be noted that the provision .in
the corresponding section 204 of the Government of India
Act, 1935 was significantly different. It contained a

proviso that the dispute must inter alia concern the
interpretation of the Government of India Act, 1935 "or of
an Oder in Council nade thereunder or the extent ~of the
| egi sl ative or executive authority vested in the ~Federation
by virtue of the Instrument of Accession of ‘that State."
Thi s provision has been deliberately and designedly onitted
in Article 131 and now any |l egal right can be enforced by a
suit in the Suprene Court provided the parties “fill the
character specified in clauses (a), (b) and (c). The
guestion which therefore requires to be considered in
determining the maintainability of the suits is whether —any
I egal right of the States is sought to be vindicated in the
sui ts. We shall presently consider this question, but
before we do so, we nust point out one other error in which

with the greatest respect, the |earned Judges who decided
the case of State of Bihar v. Union of India & Anr. (supra)
seemto have fallen. They held that in a suit under Article
131 one only order which the Suprene Court. could nmake was a
declaration adjudicating on the legal right clained in the
suit and once such a declaration was given., the function of
the Supreme Court under Article 131 was at an end. |If this
conclusion were correct, then obviously the present suits




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 65 of 119

seeki ng permanent injunction restraining the Government of
India fromissuing a proclamation under Article 356, clause
(1) could not lie and equally no interiminjunction could be
granted by this Court but the | earned Additional Solicitor
General, with his usual candour, and fairness, conceded that
he was not in a position to support this view. This view
seens to be erroneous and for two very good reasons.

66

In the first place, it overlooks the fact that whereas sub-
section (2) of section- 204 of the Government of India Act,
1935 provided that the Federal Court, in exercise of its
original jurisdiction, _shall not pronounce any judgnent,
other than a declaratory judgnent, no such provi sion
limting the power of the Suprene Court in regard to the
relief to be granted is to be found in Article 131. The
power of the Supreme Court to grant relief in a suit wunder

Article 131 is not . restricted only to "decl aratory
j udgrent . Secondl y, as pointed out by M. Seervai in his
book at /page 1385, "when a court is given exclusive

jurisdiction in respect of a dispute between the parties, it
is reasonable to hold that the court has power to resolve
the whole dispute", unless its power is limted by express
words or by necessary inplication. There is no such
[imtation in Article 131 and hence it is not correct to say
that the Supreme Court can only give a declaratory judgnment
in a suit under Article 131. The Suprene Court would have
power to give whatever reliefs are necessary for enforcenent
of the legal right claimed in the suit if such |legal right
i s established.

Turning now to the question whether the present suits seek
to enforce any legal right of the State, it. is necessary to

have a |ook at a few provisions of the Constitution. Save
for the purpose of Part IIl "State’ is not defined in the
Constitution, but by reason of Article 367, clause (1), it

must be given the sane neaning which it has under the
CGeneral dauses Act, 1897. Section 3, clause (56) of the

General O auses Act, 1897 defines 'State’, inter alia, to
nean "a State specified in the first Schedule to the
Constitution". The States of Rajasthan, Madhya Pradesh,

Punj ab, Bihar, Hi machal Pradesh and Oissa are States
specified in the First Schedul e and hence they are States
within the nmeaning of the Constitution. Article 1, clause
(1) declares that India, that is Bharat, shall be a Union of
States and a State is consequently a constituent part of the
Union of India. Part VI of the Constitution contains
provisions regarding the States. Article 153 says that
there shall be a Governor for each State and under Article
154 the -executive power of the State is vested in_ the
Governor and has to be, exercised by himeither directly or
through officers subordinate to himin accordance with the
Constitution. Article 163 provides for a Council of
Mnisters with a Chief Mnister at the head to aid and
advi se the CGovernor in the exercise of his functions ' except
in respect of. alimted area where he is by or wunder the
Constitution required to exercise his functions or any  of
them in his discretion. There is no express provision in
the Constitution requiring the Governor to act in accordance
with the advice of the Council of Mnisters as there is in
the newy anmended Article 74, clause (1) in regard to the
President, but it is now well settled as a result of the
decision of this Court in Shansher Singh & Anr. v. State of
Punj ab(1) that except in the narrow m ninmal area covered by
Articles 163 (2), 371A(1) (b) and (d), 371A(2) (b) and (f)
and sixth Schedul e, Para 9(2), the Governor also is bound to
act according to the advice of the Council of Mnisters.
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This is broadly the schene of the provisions in regard to
(1) [1975] S.C.R 814.
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the exercise of the executive power of the States. The
legislative power of the State is exercisable by the
Legi sl ature under Article 168 and according to that Article,
the Legislature of the State is to consist of the Governor
and the Legislative Assenbly, together with the Legislative

Council in sone of the States. Article 172 provides that
every Legislative Assenmbly of a State, unless sooner
di ssolved, shall continue for six years from the date

appointed for its first neeting. Oiginally the term was
five years, but it was extended to six years by the Forty-
Second Constitution Arendnment Act. Article 213 deals with a
situation where the Legislature is not in session and
provides that in such a case the Governor may legislate by

promnul gati ng or dinances when he is sati sfied t hat
circunmstances exist which render it necessary for him to
take i mredi ate action. It will thus be seen that under the

provi sions ~of the Constitution the executive power of the
State is exercisabl e by the Governor aided and advi sed by a

Council of Mnisters and the Legislative power, by the
Legislature of the State and in an emergent situation when
the Legislature is not in session, by the Governor

Now, in order to determ ne whose legal right would be
violated by the threatened acti on under ‘Article 356, clause
(1), we nmust proceed on the assunption that such action

when taken, would be constitutionallyinvalid, because if it
were valid, there wuld be no cause for conplaint. The
guestion is :  who would have cause  of action i f
unconstitutional action were taken under Article 356, clause
(1) ? |If the executive power of the State vested in the
Covernor were taken away by the President or the |egislative
power of the State were exercisable not by the Legislature
of the State or the Governor, but by or under the authority
of Parlianent or the Legislature of the State were &solved-

all these being actions which can be taken under Article
356, clause (1)-who would be aggrieved ? Can the State say
that its legal right is infringed ? W believe it can. I's

it not the right of the State under the Constitution that
its executive power shall be exercisable by the Governor
except when any functions of the State Government or - any
powers of the Governor are assuned by the President by valid
exerci se of power under Article 356, clause (1) ? Is it not
conpetent to the State to insist that it shall continue to

have its legislature for making its laws, until its term
expires or it is wvalidly dissolved? Is it not a
constitutional right of the State that its laws shall be
made by its legislature, unless the President declares, in
exercise of the power under Article 356, clause (1), that
the powers of the legislature of the State “shall be

exerci sable by or under the authority of Parliament ? | These
rights of the State under the Constitution. would certainly
be affected by invalid exercise of power under Article 356,
clause (1).

The |earned Additional Solicitor General or behalf of the
CGovernment of India contended that the expression 'State’' in
Article 131 is not synonymous with ’*State Covernnment’ and
there is intrinsic evidence in the Article that the two are
di stinct. VWhen the functions of the State GCovernnent are
unconstitutionally assumed by the President, it is the
State CGovernnent which woul d be aggrieved and not the State
68

There is no legal right in a State to be governed by a
particul ar Council of Mnisters. So also when a Legislative
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Assenbly is dissolved, it is the individual right of the
nenbers which may be affected and not the right of the
St at e. Di scussion of a Legislative Assenbly is not
tantambunt to dissolution of the State, so as to give rise
to a cause of action in the State. The |learned Additiona

Solicitor General fairly conceded that if the office of the
Governor or the Legislative Assenbly of the State were to be
abolished altogether, it mght affect a |egal right of the
State, because the State is entitled to have a Governor and
a Legislative Assenbly wunder the Constitution, but his
argunent was that nere assunption of the powers of the State
CGovernment or taking away the power to nake laws for the
State fromthe Legislature and making it exercisable by or
under the authority of Parlianent or dissolution of the
Legi sl ative Assenbly woul d not affect any legal right of the
St at e. This contention is not well founded and cannot be
sust ai ned.

It is true that there is a distinction between ’'State’ and
"State CGovernment’ and this distinction is also evident from
the | anguage of’ Article 131 "and, therefore, what has to be
seen for - the purpose of determning the applicability of
that Article is whether any legal right of the State, as
distinct from the State Governnment, is infringed. Now,

undoubtedly, a State has no legal right to insist that it
shall have a particular Council of Mnisters or particular
persons as nenbers of the Legislative Assenbly. But a State
has certainly a right under the Constitution-to say that its
executive and | egislative powers shall be exercisable in the
manner provided in the Constitution. |If a legal right of a
State can be said to have been infringed when its Legisla-
tive Assenbly is abolished, it is difficult to see how any
ot her conclusion can follow when the Legislative Assenbly is
not abolished but suspended or dissolved.” In the forner
case, the State is wunconstitutionally deprived of its
| egi sl ative organ and its |egislative power is given over to
another authority : in the Jletter, the constitutionally
appointed organ renains but it i's nmade ineffectual for a
peri od during whi ch t he l.egislative power is
unconstitutionally vested in another authority. W fail to
see any difference in the two situations so far as the State
is concerned. The position is the same whether the
constitutionally appointed organ for exercise of |egislative
power is anputated or paralysed. |If one affects the |ega

right of the State, equally the other does. It may be that
if a Legislative Assenbly is suspended or dissolved and the
| egi slative power of the State becone,,, exercisable by or
under the authority of Parlianment by reason of Presidentia

action under Article 356, clause (1), the individual rights
(A the nenbers of the Legislative Assenbly nmay be affected,
but that does not nean that the legal right of the /'State
would also not thereby be infringed. Unconstitutiona

exerci se of power by the President under Article 356, clause
(1) may injuriously affect rights of several persons. It
may infringe not only the individual rights of the nmenbers
of the Legislative Assenbly, but also the constitutiona

right of the State to insist that the federal basis of the
political structure set up by the constitution shall not be
violated by an unconstitutional assault under Article 356,
clause (1), we are, therefore, of the view,
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that:the present suits seek to enforce a legal right of the
States arising under the Constitution and the suits cannot
be thrown out in linmne as being outside the scope and anbit
of Article 131. W rnust proceed, to consider the suits on
nerits.
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The i mportant and serious question which arises for
consideration on nerits is as to what is the scope and anbit
of the power under Article 356, clause (1). Can the

President in exercise of this power dissolve a State
Legislature, and if so, are there any limtations on this
power ?,To answer this question, it is necessary to exam ne
the schene and | anguage of different clauses of Article 3,56
and the object and purpose for which it has been enacted.
Article 356 occurs in Part XVIII which contains a fascicul us
of articles fromArticle 352 to 360 dealing with emergency
provi sions. One of us (Bhagwati, J.) has occasion to point
out in Additional District Magistrate, Jabalpur v. S S
Shukl a(1l) that there are three types of energency which may
cause crisis inthe life of a nation. The first is where
the security of the country is threatened by war or externa
aggression : the second-arises on account of threat or
presence of internal disturbance calculated to disrupt the
life of 'the country and jeopardize the existence of consti-
tutional /Governnment and the third is occasi oned when there
is break down or potential break down of the econony
threatening the financialm stability or credit of t he
country. The first two types of emergency are dealt with in
Article 352, while the third type is dealt with in Article
360. Article 352, clause (1) provides that if the President
is satisfied that a grave emergency exists whereby the
security of India or of any part of its territory is
threatened, whether by war or external -aggression or
internal disturbance, be my, by proclanmation, make a
declaration to that effect and clause (2) of ' that Article
requires that such Procl amation-shall be laid before each
House of Parliament and "it shall cease to operate at the
expiration of tw nonths unless before the “expiration of
that period it has been approved by resolutions of both
Houses of Parlianent". The constitutional inplications of a
decl arati on of emergency under Article 352, clause (1) are
vast and they are provided in Articles 250, 353, 354, 358
and 359. The energency being an exceptional situation
arising out of a, national crisis, certain wi de and sweepi ng
power-, have been conferred on the Central GCovernnment and
Parliament with a viewto conbat the situation and restore
normal conditions. One such power is that given by Article
250 which provides that while a Proclamation of Energency is
in operation, Parlianent shall have the power to nmake |aws
for the whole or any part of the territory of India wth
respect to any of the matters enunerated in the State List.
The effect of this provision is that the federal structure
based on separation of powers is put out of action for the
time Dbeing. Another power of a simlar kind is  that
conferred by Article 353 which says that during the /'tine
that Proclanmation of Emergency is in force. the executive
power of the Union shall extend to the giving of <direction
to any State as to the nmanner in which the executive @ power
thereof is to be exercised. This provision also derogates
from the federal principle which forms the basis of the
Consti tution. This departure from the constitutiona
principle of federalismis permtted by the Constitution
because of the extraordi-

[1976] Supp. S.C R 172.
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nary situation arising out of threat to the continued
exi stence of constitutional denocratic Government. Then we
cone to Article, 355 which enjoins a duty on the Union to
protect every State against external aggression and interna
di sturbance and to ensure that the governnent of every State
is carried on in accordance with the provisions of the
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Constitution. Article 356 contains provisions for dealing
wi th another kind of enmergent situation arising fromfailure
of constitutional nachinery in the States and, so far as
material, reads as follows
"356. (1) |If the President on receipt of a
report from the GCovernor of a State or
otherwise, is satisfied that a situation has
arisen in which the government of the State
cannot be carried on in accordance wth the
provisions of this Constitution, the President
way by Procl amati on-
(a) assune to hinmself all or any of the
functions ‘of the Governnent of the State and
all or any of the powers vested in or
exerci sable by the CGovernor or any body or
aut hority in- the State other t han t he
Legi sl ature of the State;
(b) decl are t hat the power s of the
Legi slature of the State shall be exercisable
by or under the authority of Parlianent,
) nmake such incidental and consequentia
provi sions as appear to the President to be
necessary or desirable for
gi vi ng eff ect to the obj ects of the
Procl amati on, i ncl udi ng provi si ons for
suspending in whole or in part the operation
of any provisions of this Constitution
relating to any body or authority in the
St at e;
Provided that nothing.in this clause shall ~ authorise the
President to assune to hinself any of the powers vested in
or exercisable by a H gh Court, or to suspendin whole or in
part the operation of any provision of this Constitution
relating to High Courts.
(2) Any such Proclamati on may be revoked or
varied by a subsequent Procl amation
(3)Every Proclanmation under this article
shall be laid before each House of Parlianent
and shall, except where it is a Proclamation
revoking a previous Proclanmation, cease to
operate at the expiration of two nonths unl ess
before the expiration of that period it ~ has
been approved by resol uti ons of both Houses of

Par | i anent:

(5) Not wi t hst andi ng anyt hi ng in this
Constitution, t he sati sfaction of t he
President mentioned in clause (1) shall be
final and conclusive and shall not be

guestioned in any court on any ground."
71
Since sonme reliance was placed on behalf of the petitioners
in the wit petitions on Article 357, clause (1), we  shal
reproduce the relevant part of that clause in these terns :
357. (1) Where by a Proclamation issued under

clause (1) of article 356, it has been

decl ared that the powers of the Legi sl ature
of the State shall be exercisable by or under

t he authority of Parlianment, it shall be

conpet ent -

(c) for the President to authorise the House
of the People is not in session expenditure
from the Consolidated Fund of the State
pendi ng the sanction of such expenditure by
Parli ament."

Now it is obvious on a plain natural construction of the
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| anguage. of Article 356, clause (1) that the President can
take action wunder this clause only if, on receipt of a
report nmade by the Governor of a State or otherwise he is
sati sfied that a situation has arisen in which t he
CGovernment of the State cannot be carried on in accordance
with the provisions of the Constitution. The satisfaction
of the President that a situation has arisen in which the
government of a State. cannot be carried on in accordance
with the provision of" the- Constitution is a condition
precedent which rmust be fulfilled before the President can
take action under Article 356, clause (1). VWen this

condition precedent is satisfied, the President my take
action under Article 356, clause (1) and exercise all or any
of the powers specified in subclauses (a), (b) and (c) of

that clause. The exercise of these powers plainly and
unmi st akably strikes at the root of the federal principle
because it vests the executive power of the state which, in
the federal structure set wup by the Constitution, is
exerci sable by the Governor with the aid and advice of his
Council . ‘of "M nisters, in the President and takes away the
powers of the Legislature of the State and they becone
exercisable by or under the authority of Parlianent. The

adm nistration of the State is for all purposes taken over
by the President which neans in effect and substance- the
Central Governnent 'since by reason of Article 74, clause (1)
and even otherwi se, the President is bound by the advice of
his Council of Mnisters and the | egislative power of the
State is also transferred to the Parlianent. The President
can al so dissolve the Legislative Assenbly of 'the State,
because when he assunes to hinself all the powers of the
Governor under Article 356, clause (1) sub-clause (a) one of
the powers assurmed by hi mwould be the power to dissolve the
Legi sl ative Assenmbly wunder Article 174 (2) (b). It will
thus be seen that Article 356, clause (1) authorises serious
inroad into the principle of federalism enacted in the
Constitution and that is permtted because, in the
"subjective satisfaction of the President, a situation has
arisen in which the governnent of the State cannot be
carried on in accordance wth the provisions of t he
Constitution. It is the duty of the Union under Article 355
to ensure that the government of the State is carried on .in
accordance wth the provisions of the Constitution, and,
therefore, when the President finds that a situation has
arisen in which the Government of the State cannot  be
carried on, he can act under Art. 356 C. (1) indeed it
72
woul d be his constitutional obligation to do so and put the
federal nechanism out of action so far as that State is
concer ned. This is indeed a very drastic power . which, if
m sused or abused, can destroy t he Constitutiona
equilibrium between the Union and the States and its
potential for harmwas recogni sed even by the constitution-
maker s. Dr. Anbedkar pointed out in his speech while
wi ndi ng up the debate on this Article :
"I may say that | do not altogether deny that
there is a possibility of these articles being
abused or enpl oyed for political purposes. But
the objection applies to every part of the
Consti tutionwhich gives power to t he
Centre to over-ride the Provinces. In fact |
share the sentinents expressed by ny
honourable friend M. CGupta yesterday that the
proper thing we ought to expect is that such
articles wll never be called into operation
and that they would remain a dead letter. | f
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at all they are brought into operation, | hope
the President, who is endowed wth these
powers, Wwll take proper precautions before
actual ly suspending the administration of the
provi nces. "
But despite the lurking danger in article, the constitution-
makers thought that there was no alternative in case of
break down of constitutional nachinery in the States and
hence they adopted this article, even though it was
analogous to the hated section 93 which disfigured the
CGovernment of India Act, 1935 synbolising British domi nance

over nationalist aspirations. The consti tution-makers,
conscious as they were of the serious consequences flow ng
from the exercise of this power, limted it by hedging its

exercise with the condition that the President should be
satisfied that the Governnent of the State cannot be carried
on in accordance with the provisions of the Constitution

Now, when On the satisfaction of the condition [imting the
exercise /of the power, a proclamation is issued by the
Presi dent. under Article 356, clause (1), it can be revoked
or varied at-any time by a Subsequent proclamation under
clause (2) of Article 356. Cause (3) of Article 356, Eke
clause (2) of Article 352, require& that every Proclamation
i ssued wunder Article 356, clause (1) shall be laid before
each House of Parlianent and it shall cease to operate at
the expiration of two nonths unl ess before the expiration of
that period, it has been approved by resolution of both
Houses of Parlianent. The |earned counsel appearing on
behal f of the petitioners in the wit petitions contended
that it is clear fromthe provision enacted in Article 356,
clause (3) that the exercise of power by the President under
cause (1) is subject to the control ~of both Houses of
Parliament. The Proclanmation issued by the President. under
Article 356, clause (1) would cease to be in force ' at the
expiration of tw nonths unless it is approved by both
Houses of Parlianent, and, therefore, no irretrievable
action such as dissolution of the legislative Assenbly of
the State can be taken by the President before the  approva
of both the Houses of Parlianent is given to the Procla-

mat i on. QO herwise the parlianmentary control would be
def eat ed and
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it would be possible for the Central CGovernnent to present

a fait acconpli to the two Houses of Parlianent and  neither
House woul d be able to renmedy the nischief done, even if it
di sapproved the Proclamation’ Mreover, either House of
Parliament may di sapprove the Procl amati on even before the
expiry of two nonths and where that happens, the President
would be bound to revoke the Proclamation imediately,
because the proclanmati on cannot continue in defiance of, the

will of either House of Parlianment "w thout destroying the
col l ective responsibility of the Council of Mnisters to the
House. ". It was also urged that during the period of two

nonths, no power <can be exercised in virtue of the
Procl amati on whi ch woul d-bring about a final and irrevocabl e
consequence, if the President has reason to believe that
either House of Parlianent nay not approve it, or also the
control of both Houses of Parliament would be conpletely set
at naught and the executive wuld be able to t ake
irreversible action like dissolution of the Legislative
Assenbly by passing both Houses of Parlianent and ignoring
their wi shes altogether. That would be plainly contrary to
the basic principles of denmocratic Governnent. Reliance was
also placed on Article 357, O ause (1), sub-clause (c¢) and
it was pointed out that whereby a Procl amation issued under




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 72 of 119

clause (1) it has been declared that the powers of the
Legislature of the State shall be exercisable by or wunder
the authority of Parlianent, no expenditure out of the
Consolidated Fund of the State can be incurred wthout
appropriation made by Parlianent, but when the House of the
People is not in session, the President can incur such
expendi ture pendi ng sanction by Parlianent. This nmeans that
if the House of the People is in session at the tinme of
issue of the Proclamation or as soon as it assenbles after

t he issue of the Proclamation, the Pr esi dent woul d
i mediately have to go to Parliament for sanction of
expenditure and iif Parlianment does not sanction, the
expenditure would be unauthorised and the President would
not be able to exercise his functions. There is thus

ef fective Parlianmentary control over the President, that is,
the Central Governnent, through the purse and hence during
the period of two nonths, the President cannot take any
action jinvol vi ng expendi ture out of the Consolidated Fund of
the State unless he is assured that such expenditure would
be sanctioned by Parlianent. ~ The suggestion was chat since
the ruling party at the Centre has no majority in the Rajya
Sabha, the President cannot issue a Proclanmation authorising
himto discharge functions involving expenditure out of the
Consol idated Fund of the State. These arguments urged on
behal f of the petitioners raise a question of construction
of clause (1) to (3) of Article 356.

Now, if we look at the |anguage of clauses (1) to (3) of
Article 356 it is clear that once a Proclamation is validly
i ssued by the President under clause (1), it has inmediate
force and effect and its efficiency is not nmade dependent
on the approval of both Houses of Parlianent. ~There is no
provision in' any clause of Article 356 or ~in any other
Article of the Constitution that the President shall have no
power to issue a Proclamation under clause (1) when either
or both Houses of Parlianment are-in session., The only
[imtation on the exercise of the power of the President to
i ssue a proclamation is that he should be satisfied that the
Governnent of the State cannot be carried on
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in accordance wth the provisions. of the Constitution
Wiere the President is so satisfied, and, as pointed out
above, the President neans the Central Governnent, he can
issue a proclamation even when either or both Houses of
Parliament are in session. The President is given this
power because i mredi ate action nay have to be taken when an
exceptional situation has arisen on account of break down of
constitutional rmachinery in the State. It is an~ emergency
power and it has necessarily to be vested in the Centra
Government because quick and immediate action may be
necessary to avert or conbat constitutional break ~down in
the State and noreover a constitutional obligationis laid
on the Union to ensure, that the, Government of every | State
is carried on in accordance with the provisions of the
Consti tution. Any delay in taking action may. in
concei veabl e cases frustrate the very object and purpose  of
conferment of this power on the President. Pronptness may
be the essence of effectiveness in such cases and public
interest may suffer on account of tardiness in action
Hence the power conferred on the President under Article
356, clause (1) is not limted by the condition that it
cannot be exercised when either or both 1-1ouses of
Parlianment are in session. Then again, clause (3) of Arti-
cle 356 provides that a proclamation issued under clause (1)
shall cease to operate at the expiration of two nonths,
unl ess before the expiration of that period it has been
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approved by resolutions of both Houses of Parliament. Thi s
neans that it shall continue to operate for a period of two
nont hs, unl ess sooner revoked. It is only for the purpose
of its extension beyond two nmonths that the approval of both
Houses of Parliament is required by clause (3) of Article

356. If no such approval is forthcomng the proclamation
cannot continue after the expiration of two nonths, but
until then it certainly continues and has full force and
effect. It nmay be noted that clause (3) of Article 356 does

not say that the proclamation shall be operative only on
approval by both Houses of Parliament, nor does it provide
that it shall cease to operate even before the expiry of two
nonths, if disapproved by either House of Parlianent, it is
interesting to conmpare the |language of Clause (3) of Article
356 with that of Article, 123. <clause (2) in this
connection, Article 123, clause (1) confers power on the
President to pronulgate an -ordinance during recess of
Parliament. when  be is satisfied that circunstances exist
which 'render it necessary for himto take i mediate action
and clause (2) of that Article provides that such ordinance
"shal |l cease to operate at the expiration of six weeks from
the reassenbly of Parlianent, or if before the expiration of
that period resolutions disapproving it are passed by both
Houses, upon the passing of the second of those
resol utions”. The /ordinance would continue to operate unti

t he expiration of /six weeks from the reassenbly of
Parliament unless before that date is di sapproved by both
Houses of Parlianent. But when we come to clause (3) of
Article 356, we find that a different scheme in_ regard to
the life of a proclanmation issued under -clause (1) is
adopted in that clause. Cause (3) of Article 356 does not
confer power,,on the two Houses of Parlianent-to put an end
to the proclamation by disapproval before the expiration of
the Period of two nonths and it is onlyif the life of the
proclamation is to he extended beyond the period of two
nmonths that is required to be approved by both
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Houses of Parlianent, it 1is, ‘therefore, cl ear t hat
di sapproval by the either House of the Parlianment before the
expiration of two nonths has no constitutional relevance to
the life of the Proclamation and the proclamation would
continue in force for a period of two months ,despite -such
di sapproval .

It would be clear from this discussion that when a
proclamation is wvalidly issued by the ~President ~under
Article 356, clause (1), it has imediate force and  effect,
the monent it is issued and where, by the proclamation, the
President has assunmed to hinself the powers of the Governor
under sub-clause (a), he is entitled to exercise those
powers as fully and effectually as the Governor, during the
period of two nonths when the Proclamation is in operation
There is no lintation inposed by any Article 'of the
Constitution that these powers ,of the Governor can be
exerci sed by the President only when they have no
irreversible consequence and where t hey have such
consequence, they cannot be exercised until the proclanmation
is approved by both Houses of Parlianent. Wil st the
proclamation is in force during the period of two nonths,
the, President can exercise all the powers of the Governor
assuned by himand the Court cannot read any Ilimtation
which would have the effect of cutting down the wdth and
anplitude of such powers by confining their exercise only to
those cases where no irretrievabl e consequence would ensure
which would be beyond repair. Wen any power of the
CGovernor is assumed by the President under the Proclamation,
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the President can, during the tw nonths when the
proclamation is in force, do, whatever the Governor could in
exerci se of such power, and it would be immterial whether
the consequence of exercise of such power is final and
irrevocable or not. To hold otherwi se would be, to refuse
to give full effect to the proclamati on which as pointed out
above, continues to operate with full force and vigour
during the period of two nonths. It would be rewiting
Article 356 and naki ng approval of both Houses of Parlianent
a condition precedent to the coming into force of the
proclamation so far as the particular power is concerned.
Now one of the powers of the Governor which can be assuned
by the President under the proclamation is the power to
di ssolve the Legislative Assenbly ,of the State under Art.
174(2) (b) and, therefore, the President also can dissolve
the Legislative Assenbly during the time that the pro-
clamation is in force: It is difficult to see bow the
exercise of this power by the President can be nmde
conditional on the approval of the proclamation by the two
Houses of Parliament. |f the proclamation has full force
and effect during the period of two nonths even wthout
approval by the two Houses of Parliament, the President
certainly can exercise the power of the Governor to dissolve
the Legislative Assenbly of the State without waiting for
the approval of / the proclamation by both Houses of

Par | i ament. It is true that once the Legislative Assenbly
is dissolved by the President in exercise  of the power
assuned by him ‘under the proclamation, ‘it would be
i mpossi bl e to restore the status quo ante i f t he

proclamation 1is not approved by both Houses of Parlianent,
but that is the inevitable consequence flowi ng from the
exercise, of the power which the President undoubtedly
Possesses during the tine that the Proclamation is in force.
This is clearly a necessary power _because there may
concei vably be

6--722SCl /77
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cases where the exercise of the power of dissolution of the
Legi slative Assenbly nay becone inperative in order to
renmedy the situation arising on account of break down of the
constitutional machinery in the State and failure to
exercise this power pronptly may frustrate the basic object
and purpose of a proclamation.......... under Article 356,
clause (1). It is, therefore, not possible to accede to the
argunent of the petitioners, in the wit- petitions that
during the period of tw nonths before approval ~of the

procl amati on by the two Houses of Par | i ament , no
irreversible action, such as dissolution of the | Legislative
assenbly of the State, can be taken by the President. The

power to dissolve the Legislative Assenbly of the /'State
cannot also be denied to the President on the ground that
the proclamation nmay not be approved by one or the  other

House of Parlianent. |In the first place, the existence of a
constitutional power or the validity of its exercise cannot
be determned by reference to a possible contingency. The

Court cannot enter the real mof conjecture and surm se and
specul ate as to what would be the position at the expiration
of two nmonths whether the proclanmation will be approved by
both Houses of Parlianment or not. Secondly, it is entirely
i material whether or not the proclamation is approved by
both Houses of Parlianent, because even if it is not so
approved, it would continue to be in full force, and effect
for a period of two nonths, unless sooner revoked. It is
also difficult to appreciate how Article 357, clause (1),
subclause (c) <can possibly assist the argument of the
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petitioners. That sub-cl ause provi des that when the House
of the People is not in session, the President can authorise
expenditure out of the Consolidated Fund of the State
pending receipt of sanction of such expenditure by the
Par | i ament and consequently, it 1is possible that i f
Parliament does not sanction such expenditure, serious
difficulty mght arise. But that is nerely a theoretica
possibility which in practical reality of politics would
hardly arise and it need not deflect us fromplacing on the
| anguage of Article 356 the only correct interpretation
which its |anguage bears. Wen the President issues a

proclamation on the advice of the Central Government, it
stands to reason that the House of the People in which the
Central CGover nirent enj oys nmajority woul d sanction

expenditure out of the Consolidated Fund of the State. We
are, therefore, of the view that even during the period of
two nonths, wthout the approval of the proclamation by,
both Houses of Parlianment, the President can dissolve the
Legi sl ative Assenbly of the State in exercise of the power
of the '‘Governor under Article 174(2) (b) assuned by him
under the proclamation

This is the correct constitutional interpretation of clause
(1) and (3) of Article 356 guided by the | anguage of these
cl auses and the context and setting in which they occur. It
m ght appear at /first blush that this constitutiona
interpretation would conpletely elimnate the Parlianentary
central over the issue of proclamation and exercise of
powers under it and the Central CGovernment would be free to
take over the administration of the State and paralyse or
even dissolve the Legislative Assenbly, even if it should
appear that one or the other House of Parlianment mght not
approve it. But 'this apprehension
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need not cause any undue anxiety, for it-is based primarily
on the possibility of abuse of the Power conferred under
Article 356, clause (1). It nust be renmenbered that rmnerely
because power may sonetine be abused, it is no ground for
denying the existence of the power. The w sdom of man has
not yet been able to conceive of a government wth  power

sufficient to answer all its legitimte needs and ~at the
same time incapable of mschief. 1In the last analysis, a
great deal nust depend on the wi sdom and honesty, integrity

and character of those who are in charge of admnistration
and the existence of enlightened and al ert public opinion

Moreover, it is apparent that a piquant situation of
consi derabl e conpl exity and extra-ordi nary consequences may
arise if either House of Parliament disapproves of the
procl amation and, therefore, political and pragmatic w sdom
of the highest order and circunspection of utnobst anxiety
woul d necessarily inform the Central Governnment  before
exercising the weighty power conferred by Article 356,
clause (1). Further nore, it nmust be renenbered that the

principle of cabinet responsibility to Parliament lies at
the core of our denocratic structure of Governnent and the
Central CGovernment is accountable for all its actions to

Parliament which consists of elected representatives of the
people and if any action is taken by the Central Governnent
which is inproper or unjustified by noral, ethical or
political norms, Parliament would certainly be there to
bring them to book. The Political <control exercised by
Parlianment woul d al ways be a sal utary check agai nst i nproper
exercise of power or its misuse or abuse by the executive.
And lastly the powers conferred on the President, that is,
the Central CGovernnent, being a limted power, its exercise
would, wthin the narrow mninmal area, which we shal
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indicate later, be subject to judicial review ability.
These are the safeguards which nust alley the apprehension
t hat t he Central Governnent nmmy act want only or
capriciously in issuing a proclamation under Article 356,
clause (1) by passing and ignoring the two Houses of
Par | i ament .

That takes us to the next question whether any injunction
can be granted against the Union of India restraining it
from issuing a proclamation and di ssolving the Legislative
Assenblies of the States under Art. 356, cl. (1), for that
is the primary relief claimed by the States in the suits.
This question has been argued on a demurrer as if the
averments nmade in the plaints were correct. W shal
presently consider this question, but before that, we nay
di spose of a short point.in regard to what has been
described as a ’'directive by Shri Charan Singh Hone
Mnister to the Central CGovernnent, to the Chief Mnisters
of the States concerned in the, suits (hereinafter referred
to as the Plaintiff States). Each of the plaintiff states
has sought a declaration that the 'directive’ of Shri Charan

Singh is  ’'Unconstitutional, illegal and ultra vires the
Constitution” and an injunction restraining the Union of
India fromgiving effect to this "directive’. W fail to

see how such declaration-or injunction can be granted by the
Court. The "directive” of Shri Charan Singh is nothing but
an advice or suggestion to the Chieff Mnister of each
plaintiff State to recomend to the Governor di ssolution of

the Legislative Assenmbly of the concerned State. It has
been wongly described as a “’directive’. It has no
constitutional authority behindit. It is always open to
t he Home
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Mnister of the Central Governnment to  give advice or
suggestion to the Chief Mnister of a State and the ' Chief
M nister nmay accept or reject such -advice or suggestion
according as he thinks fit. The advice or suggestion has no
bi ndi ng effect on the Chief ‘Mnister and no | ega
consequence flow fromit. Hence it is not possible to say
that the ’'directive issued by Shri Charan Singh was

unconstitutional, illegal or ultra vires. There is also no,
guestion of giving effect to the ’'directive and no
injunction can, therefore, be granted restraining its
i mpl enent ati on. The ’'directive', if not accepted and

carried but would certainly be a precursor to action under
Art. 356, «cl. (1) and, therefore, may ~be regarded as
i ndicative of a threat, but standing- by itself, it does not
give rise to any cause of action in the State f or
declaration or injunction. Turning to the relief sought
agai nst the threatened exercise of power under Art. 356, cl
(1) we find that what is prayed for in this relief is
"permanent injunction restraining the defendent from taking
recourse under Art. 356 of the Constitution of Indiato

di ssol ve t he Legi sl ative Assenbl y of t he State
and fromtaking any steps fromholding fresh elections to
the State Assenbly before March, 1978." It is indeed
difficult to appreciate, howsuch a wde and sweeping
injunction can be granted by this Court restraining the
Union of India fromexercising altogether its powers under
Art. 356, cl. (1). How can the Union of India be prevented
by this Court from discharging its constitutiona
obligations to the State. W have already pointed out that
there is a constitutional duty enjoined on the Union of
India to ensure that the Governnent of every State is
carried on in accordance wth the provisions of t he
Constitution and there is wequally a constitutiona
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obligation on the President that is, the Central Government,
to, take action under Art. 356, C. (1), if he finds that a
situation has arisen where the Government of the State
cannot be carried on in accordance with the provisions of
the Constitution. Can this Court issue a blanket order
against the Union of India that whatever be the situation
which nmay develop in the State and howsoever necessary it
may becone to exercise the power under Art. 356 cl. (1), the
Union of India shall not take recourse, to that power to
di ssolve the Legislative Assenbly of the State and hold
fresh elections, to the State Legislative Assenbly before
March, 1978. That would clearly obstruct its discharge of
the constitutional obligations by the Central Governnment and
no such injunction can be issued by this Court. Real i si ng
this difficulty in their way, the plaintiff-States sought to
l[imt the relief of injunction by confining it only to the
ground set out inthe 'directive of Shri Charan Singh and
in the statenment made by Shri Shanti Bhushan, Law M nister

at a talk on the Al' India Radio given by him That ground,
according to the plaintiff-States, was that since the
Congress which was the ruling party in these States suffered
a nmssive defeat at the General Elections to the Lok Sabha
held in March 1977, the Legislative Assenblies of these
States no longer reflected the wishes or views of the
electorate and hence a fresh appeal to the politica

sovereign had beconme necessary and obligatory and the
Legi sl ati ve Assenblies of these States should, therefore, be
di ssolved with a view to obtaining a fresh mandate from the

el ectorate. It was contended on behalf of the Plaintiff-
States that this was the only  ground on~ which Centra
Government proposed to take action under Art. 356, cl. (1)

and since this ground was whol |y extraneous and
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irrelevant to the basic condition for taking action  under
Art. 356, cl. (1), t he Cent ral CGover nirent was
constitutionally not entitled to take. action wunder this
clause and if any such action were taken by the Centra
Gover nnent , it would be outside the limts of its
constitutional authority. The |earned Additional” Solicitor
CGeneral conmbated this contention by giving a two-fold
answer. First, he contended that it was not correct to say
that the points of view expressed by ShriCharan Singh  and
Shri Shanti Bhushan constituted the only material or ~ground
for the possible action under Art. 356, cl. (1). He urged
that the points of view of these two mnisters could not be
equated with the advi ce which the Council of Mnisters m ght
give to the President under Art. 74, cl. (1) in regard to
the dissolution of the Legislative Assenblies of the
Plaintiff-States. The exercise of power under Art. 356, cl
(1), it was said, depends on a wi de range, of situations
dependi ng upon varied and diverse considerations and it is
not possible to say what grounds might ultimately weigh with
the Council of Mnisters in giving their advice to the
President under Art. 74, cl. (1). Secondly he urged that in
any event the ground that the, Legislative Assenblies of the
Plaintiff-States had ceased to reflect the wll of the
el ectorate and, therefore, in order to ascertain the will of
the people, and give effect to it, it was appropriate that
the Legislative Assenblies should be dissolved and election
shoul d be held, was a ground whi ch had reasonabl e nexus with
the basic condition for invoking the exercise of power under
Art. 356, cl. (1) and it was a legitimate and relevant
ground whi ch coul d be taken into account in arriving at the
satisfaction that the Governnent of the State cannot be
carried on in accordance with the provisions of the Con-
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stitution. These were the rival contentions of the parties
whi ch we nmust now proceed to consider.

But before we do so, we mnmust at the threshold refer to one
ot her argument of the | earned Additional Solicitor GCenera
whi ch sought to exclude the jurisdiction of the Court in
relation to a question of this kind. He contended that the
guestion whether in. a particular State a situation has
ari sen where the Government of the State cannot be carried
on in accordance with the provisions of the Constitution
and, therefore. action should be taken under Art. 356, cl
(1) is essentially a political question entrusted by the
Constitution to the Union executive and on that account it
is not justiciable before the Court. He urged that having
regard to the political nature of the problem it is not
amenabl e to judicial determnation and hence the Court must
abstain from inquiring into, it. W do not think we can
accept this argument. O course, it is true that if a
guestion brought before the Court is purely a politica
guestion /not involving determnation of any legal or con-
stitutional right or obligation, the Court would not
entertain it, since the Court 1is concerned only wth
adj udi cation of legal rightsand liabilities. But nerely
because a question ~has a political conmplexion, that by
itself is no ground why the Court should shrink from
performing its duty under the Constitution if it raises an
i ssue of constitutional determ nation. ~Every constitutiona
guestion concer ns t he al l ocati on and exerci se of
governmental power ‘and no constitutional ‘question can
therefore, fail to be political. A constitutionis a mtter
of purest politics, a structure of power and as pointed out
by Charles Black in
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Perspectives in Constitutional law -~ "constitutional |aw
synbolizes an intersection of law and  politics, | wherein
i ssues of political power are acted on by persons trained in
the legal tradition, working in- judicial institutions,
followi ng the procedures of |aw, thinking as | awers think".
It was pointed out by M. Justice Brennan in the Qpinion of
the Court delivered by himin Baker v. Carr, (1) an’ apoch
maki ng decision in American constitutional history, that
"the mere fact that the suit seeks protection, of a
political right does not nean that it presents a politica

guestion.” This was put in nore enphatic ternms in N xon v.
Her ndon(2) by saying that such an objection "is little nore
than a play upon words". The, decision in Baker v. ~Carr

(Supra) was indeed a striking advance in the field of
constitutional law in the United States. Even before Baker
v. Carr., the courts in the United States were dealing wth
a host of questions 'political’ in ordinary conprehension
Even the desegregation decision of the Suprene Court in
Brown v. Board of Education(3) had a clearly “politica
conpl exi on. The Suprene Court al so entertained questions in
regard to the political right of voting and felt no
hesi tati on about relieving against racial discrimnation in
voting and in Gomllion v. Lightfoot(4), it did this even
when the racial discrimnation was covert, being achi eved by
so redrawi ng a municipal boundary as to exclude virtually

all Negroes, and no whites, fromthe city franchise. It is
true that in Colegrove v. Geen(5) the Supreme Court refused
relief against Congressional districting inequities in

illinois, but only three out of seven Justices who sat in
that case based their decision on the ground that the ques-
tion presented before themwas political and non-justiciable
and this viewwas in effect and substance reversed by the
Supreme Court in Baker v. Carr. The Supreme Court in Baker
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v. Carr, held that it was within the conpetence of the
federal Courts to entertain an action challenging a statute
apportioning legislative districts as contrary to the equa
protection clause. This case clearly decided a controversy
which was political in character, nanely, apportioning of
legislative districts but it did so because a constitutiona
qguestion-of violation of the equal protection clause was

directly involved and that question was plainly and
indubitably within the jurisdiction of the Court to
decide.lt wll, therefore,be seen that nerely because a

guestion has a political colour, the Court cannot fold its
hands in despair and declare as a question arises whether an
authority under the constitution has acted within the limts
of its power or exceeded it, it can certainly be decided by
the Court. |Indeed it would be its constitutional obligation
to do so. It is necessary to assert in the clearest ternms,
particularly in the context of recent history, that the
Constitution is Suprema | ex, the paranmount |aw of the |and,
and there is no departnent or branch of governnent above or
beyond it. Every organ of governnent, be it the executive
or the legislature or thejudiciary, derives its authority
fromthe Constitution and it has to act

(1) 369 U.S. 186.
(2) 273 U.S. 536.
(3) 347 U.S. 483.
(4) 364 U'S. 339.
(5) 328 U.S. 549.
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within the limts of its authority.” No one howsoever highly
pl aced and no authority howsoever |ofty can-claim that it
shall be the sole judge of the extent of its power under the
Constitution or whether its action is within the confines of
such power laid down the Constitution. This Court ' is the
ultimate interpreter of the Constitution and to this ' Court
is assigned the delicate task of determning what is the
power conferred on each branch of government, whether it is
limted, and if so, what are the limts and whether any

action of that branch transgresses such limts. It is for
this Court to wuphold the ,constitutional values and to
enforce the constitutional limtations. That is the essence

of the rule of law To quote the words of M. Justice
Brennan in Baker v. Carr, "Deciding whether a matter has in
any neasure been conmtted by the Constitution to _another
branch of government or whether the action of that~ branch

exceeds whatever authority has been committed, is itself a
delicate exercise in constitutional interpretation and is a
responsibility of this Court as ultimate interpreter of the
Constitution". VWere there is manifestly unaut hori sed
exerci se of power under the Constitution, it is the duty of
the Court to intervene. Let it not be forgotten, that to

this Court as nuch as to other branches of government, is
commtted the conservation and furtherance of denocratic
values. The Court’s task is to identify those values in the
constitutional plan and to work theminto life in the cases

that reach the Court. "Tact and wi se restraint ought to
t amper any power but courage and the acceptance of
responsi bility have their place too". The Court cannot and

should not shirk this responsibility, because it has sworn
the oath of alligance to the Constitution and is also
accountable to the people of this Country. There are indeed
numer ous deci sions of this Court where constitutional issues
have been adjudi cated upon though ennmeshed in questions of
religious tenets, social practices, econonic doctrines or

educati onal pol i ci es. The Court has in these cases
adj udi cated not upon the social, religious, econonmc ,or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 80 of 119

other issues, but solely on the constitutional questions
brought before it and in doing so, the Court has not been
deterred by the fact that these constitutional questions may
have such other overtones or facets. W cannot, therefore,
decline to examine whether there is any constitutiona

violation involved in the President doing what he threatens
to do, nerely on the facile ground that the question is
political in tone, colour or conplexion

But when we say this, we nmust nmake it «clear that the
constitutional jurisdiction of this Court is confined only
to saying whether the limts on the power conferred by the
Constitution have been observed or there is transgression of
such limts. Here the only limt on the Power of the
President wunder Art. 356, cl. (1) is that the President
should be satisfied that a situation has arisen where the
Governnment of the State cannot be carried on in accordance
with the provisions of the Constitution. The satisfaction

of the President is a subjective one and , cannot be tested
by reference to any objective tests. It is deliberately and
advi sedl y subj ective because the natter in respect to which
he is to be satisfied is of such a nature that its decision
must necessarily be left to the executive branch of
CGover nrrent . There may be a w de range of situations which
may arise and their ‘political inplications and consequences

may have to be evaluated in order to decide whether
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the situation is such that the Government - of the State
cannot be carried on in accordance with the provisions of
the Constitution. It is not a decision which can be based
on what the Suprene Court of United States has described as
"judicially discoverable and manageabl e standards.™ It would
largely be a political judgment based on assessnent of
diverse and varied factors, fast ~changing si tuati ons,
potential consequences, public reaction, notivations and
responses of different classes of  people and their
antici pated future behavi our and a host of ot her
considerations, in the Iight of experience of public affairs
and pragmatic nmanagenent of conplex and often curious
adjustrments that go to nake up the highly sophisticated

mechani sm of a nodern denocratic governnent. It ~cannot,
therefore, by its very nature be a fit subject mtter for
j udi ci al determ nation and hence it is left to the

subj ective satisfaction of the Central Government which is
best in a position to decide it. The Court cannot~ in the
circunstances, go into the question of- correctness or
adequacy of the facts and circunstances on which the
satisfaction of the Central CGovernment is based. ~That woul d
be a dangerous exercise for the Court, both because it is
not a fit instrument for determning a question of this kind
and al so because the Court would thereby usurp the function
of the Central Government and in doing so, enter the
"Political thicket’, which it nust avoid if it is to retain
its legitimacy wth the people. In fact it would not be
possible for the Court to undertake this exercise, apart
fromtotal lack of jurisdiction to do so, since by reason of
Art. 74 cl. (2), the question whether any and if so what
advice was tendered by the Mnisters to the President cannot
be enquired into by the Court, and noreover, "the steps
taken by the responsible Governnent may be founded on
informati on and apprehensions which are not known to and
cannot al ways be made, known to, those who seek to inpugn
what has been done.,’ (Vide N ngkan v. Governnent of Mal ay
sica (1). But one thing is certain that if the satisfaction
is mala fide or is based on wholly extraneous and irrel evant
grounds, the Court would have jurisdiction to examne it,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 81 of 119

because in that case there would be no satisfaction of the
President in regard to the matter which he is required to be
satisfied. The satisfaction of the President is a condition

precedent to the exercise of power under Art. 356, cl. (1)
and if it can be shown that there is no satisfaction of the
President at all, the exercise of the power would be

constitutionally invalid. O course by reason of cl. (5) of
Art. 356, the satisfaction of the President is final and
conclusive and cannot be assailed on any ground but this
imunity fromattack cannot apply where the challenge is not
that the satisfaction is inproper or unjustified, but that
there is, no satisfaction at all. 1In such a case it is not
the satisfaction arrived at by the President which is
chal | enged, but the existence of the satisfaction itself.
Take, for exanple, a case where the President gives the
reason for taking action under Art. 356, cl. (1) and says
that he is doing so, because the Chief Mnister of the State
is below five feet in height and, therefore, in his opinion
a situation -has arisen where the Government of the State
cannot be carried on in accordance with the provisions of
the Constitution. Can the so called satisfaction of the
President in such a case not be challenged on the ground
that it is absurd or perverse or mala fide or based on

(1) [21970] A.C 379.
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a wholly extraneous and irrelevant ground and is, therefore,
no satisfaction at' all. It nust of course be concerned that
in nost cases it would be difficult, if not inpossible, to
chal l enge the exercise of power under Art. 356, cl. (1 )
even on this limted ground, because the facts and
circunstances on which the satisfaction is based would not
be known, but where it is possible, the existence of the
sati sfaction can always be challenged on the ground that it
is mala fide or based on wholly extraneous and irrelevant
grounds. This proposition derives support fromthe decision
of the Judicial Committee of the Privy Council in King
Enperor v. Banwari Lal Sarnma(1l) where Viscount Sinon, L.C.
agreed that the Governor General in declaring that energency
exists must act bona fide and in accordance with his
statutory powers. This is the narrow nininmal area in which
the exercise of power under Art. 356, ¢l. (1) is subject to
judicial review and apart fromit, it cannot rest with the
Court to challenge the satisfaction of the President that
the situation contenplated in that clause exists.

Let us nowturn to the facts and exanmine themin the 1ight
of the principle discussed. It would seemfrom the above
di scussion that if it can be established affirmatively (1)
that the proposed action of the President under Art. . 356,
ad. (1) would be based only on the (,round that the
Legi slative Assenblies of the Plaintiff-States have ceased
to reflect the wll of the electorate and they- shoul d,
therefore, be dissolved with a view to giving an opportunity
to the people to elect their true representatives and (2)
that this ground is wholly extraneous and irrelevant to the
guestion which the President has to consider for the purpose
of arriving at the requisite satisfaction, the Plaintiff-
States nmight have a case for injunction against the Union of
I ndi a. But we are afraid that neither of these two
propositions can be said to be established in the present
sui ts.

Re : Proposition 1 : It is not possible to accede to the
argunent of the Plaintiff-StalLes that the ground that the
Legi sl ati ve Assenblies of the Plaintiff-States have lost the
mandat e of the people and no |onger reflect the will of the
el ectorate is the only ground on which the President would
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act, in case he decides to exercise the power wunder Art.
356, C. (1), which, subsequent to, the making of our order
on 29th April, 1977, he has in fact done. It is true that

this ground is mentioned in the "directive’ of Shri Charan
Singh and the statement of Shri Shanti Bhushan, but it would
be hazardous in the extreme to proceed on the assunption
that this would be the only ground before the Council of
M nisters when it considers whether or not to take action
under Art. 356, C. (1). There nmay be other grounds before
the Council of Mnisters which may not have been articul ated
by Shri Charan Singh and Shri Shanti Bhushan. It 1is also
possible that in a rapidly changing situation, new grounds
may energe by the tinme the Council of Mnisters considers
the question and these grounds nay persuade the Council of
M nisters to decide to take action under Art. 356, C. (1).
The Court cannot equate the points of view expressed by Shri
Charan Singh and Shri Shanti Bhushan with the advice of the
Counci |l of Mnisters nor can the Court speculate as to what
woul d be

(1) 72 1.A 57.
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the grounds which would ultinmately weigh with the Council of
M ni st ers. Moreover, it may be noted that this is not the
only ground referred toin the "directive’ of Shri Charan
Singh. He has also after referring to the virtual rejection
in the Lok Sabha el ections, of the candi dates belonging to
the ruling party in the Plaintiff-States, pointed out
The resultant climate of wuncertainty is
causi ng grave concern to us. W have reasons
to believe that this has created a sense of
di ffi dence at di f ferent l'evel s of
Admi ni stration. Peopl e at |arge do not any
| onger appreciate the propriety of continuance
in power of a party which has been unm stak-
ably rejected by the electorate. The climte
of uncertainty, diffidence and di srespect has
already given rise(to serious threats to |aw
and order."
The prenmise on which the entire superstructure of the
argument of the Plaintiff-States is based is thus wanting.
Re : Proposition 2 : It is not necessary to consider the
guestion arising under this proposition on the view taken by
us in regard to the first proposition, but since the
guestion was argued before us in sone detail, we think it
proper to express our opinion upon it. The question is
can the ground that the Legislative Assenbly of a State has
ceased to reflect the will of the electorate and that the
Legi sl ative Assenbly and the el ectorate are at variance with
each other be said to be wholly extraneous and  irrelevant
for the purpose of Art. 356. d. (1) ? Has it any / nexus
with the matter in regard to which the President is required
to be satisfied under Art. 356, . (1) ? Does it bear at
all on the carrying of the Government of the State in
accordance with the provisions of the Constitution ? Now, we
have no doubt at all that nerely because the ruling party in
a State suffers defeat in the elections to the Lok Sabha or
for the matter of that, in the panchayat el ections, that by
itself can be no ground for saying that the Governnent of
the State cannot be carried on in accordance wth the
provi sions of the Constitution. The Federal structure under
our constitution clearly postulates that there may be one
party in power in the State and another at the Centre. It
is also not an unusual phenonmenon that the sane electorate
my elect a nmmjority of nenmbers of one party to the
Legislative Assenbly, while at the sane time electing a
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majority of nenbers of another party to the Lok Sabha.
Moreover, the Legislative Assenbly, once elected, is to
continue for a specific term and nere defeat at the
elections to the Lok Sabha prior to the expiration of the
term wthout anything nmnore would be no ground for its
di ssolution. The defeat would not necessarily in all cases
indicate that the electorate is no |onger supporting the
ruling party because the issues may be different. But even
if it were indicative of a definite shift in the opinion of
the electorate, that by itself would be no ground for
di ssolution, because the Constitution contenplates that
ordinarily the will of the electorate shall be expressed at
the end of the termof the Legislative Assenbly and a change
in the electorate’s will in between would not be relevant.
It may be noted that the Constitution does not
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provide for a right of recall, individual or collective. If
such a provision were there it mght have perhaps justified
the argunent that the ruling party in the State having | ost
in the elections to the Lok Sabha, the continuance of the
Legi sl ative Assenmbly woul'd not be in accordance Wth the
provi sions of the Constitution. To dissolve the Legislative
a provision, the defeat of the ruling party in a State at
the Lok Sabha el ections cannot by itself, w thout anything
nore, support the inference that the Government of the State
cannot be carried on in accordance with the provisions of
the Constitution. To dissolve the  Legislative Assenbly
solely on such ground would be an-indirect exercise of the
right of recall of all the nmenmbers by the President w thout
there being any provision inthe Constitution for recal
even by the electorate. The situation here is;,  however,
wholly different. This is not a case where just an ordinary
defeat has been suffered by the ruling party in a State at
the elections to the Lok Sabha. There has been a total rout
of candi dates belonging to the ruling party. In sonme of the
Plaintiff States, the ruling party has not been able to
secure a single seat. Never in.the history of this/ country
has such a cl ear and unequi vocal verdict being given by the
peopl e, never a nore nassive vote of no-confidence in the
ruling party. Wen there is such crushing defeat suffered
by the ruling party and the peopl e have expressed t hensel ves
categorically against its policies, it is synptomatic of
conplete alienation between the Governnent and the people.
It is axiomatic that no Government can function efficiently
and effectively in accordance with the Constitution in a
denocratic set up unless it enjoys the goodw Il and - support
of the people. Wiere there is a wall of estrangement which
divides the Governnent from the people, and there is
resentnment and antipathy in the hearts of the peopl e agai nst
the Governnent, it is not at all unlikely that it may | ead
to instability and even the administration may be paral ysed.
The consent of the people is the basis of denocratic form of
CGovernment and when that is withdrawn so entirely and un-
equivocally as to leave no room for doubt about the
intensity of public feeling against the ruling party, the
noral authority of the Governnent would be seriously
undermi ned and a situation may arise where the people nay
cease to give respect and obedience to gover nrrent al
authority and even conflict and confrontation may devel op
bet ween t he Governnent and the people | eading to coll apse of
adm nistration. These are all consequences which cannot be
said to be unlikely to arise fromsuch an unusual state of
affairs and they may nake it inpossible for the Governnent
of the State to be carried on in accordance wth the
provisions of the Constitution, Wether the situation is
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fraught wth such consequences or not is entirely a matter
of political judgrment for the executive branch of
CGover nment . But it cannot be said that ,such consequences

can never ensue and that the ground that on account of tota
and massive defeat of the ruling party in the Lok Sabha
el ections, the Legislative Assenbly of the State has ceased
to reflect the will of the people and there is conplete
alienation between the Legislative Assenbly and the people
is wholly extraneous or irrelevant to the purpose of Art.
356, d. (1). W hold that on the facts and circunstances
of the present case this ground is clearly a rel evant ground
havi ng reasonable nexus with the matter in regard to which
the President is required to be satisfied before taking
action under Art. 356. d. (1).
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These are the reasons which have prevailed with us in making
our order dated 29th April, 1977 dismssing the Suits and
Wit Petitions” and rejecting the prayer for interim
i njunction.

GCOSWAM ;. J.-We already disnissed the suits and the wit
petitions-on April 29,1977, and accordingly rejected the
prayers for interiminjunctions. W promised to give our
reasons |l ater and the same may now be st ated.

The facts of all these matters appear in the judgment of the
| earned Chief Justice and need not be repeated.

The fundanental questions ’involved in these suits are
t hese,

(1) Do the suits lie under Article 131 of

the Constitution of India ?

(2) VWat is the scope of Article 356 vis-a-

vis the Court’sjurisdiction ?

(3) If the suits lie, is there a case, for

per manent injunction and,. as an internediate

step, for an interimtenporary injunction ?

(4) Have the writ petitioners any

f undanent al rights to mai nt ai n their

applications under Article 32 of the

Constitution?
In these suits as well as in the Wit Petitions the centra
issue that is involved is the constitutional right of a
Council of Mnisters to function as the Governnent of a
State and of a Legislative Assenmbly to continue until expiry
of its termprovided for in the Constitution
The suits are filed under Article 131 of the, Constitution
Article 131 gives this Court exclusive original jurisdiction
in any dispute-

(a) bet ween t he Governnent of India and one

or nore States or

(b) bet ween t he Governnent of India and any

State or States, on one side and one or,/ nore

other States on the other : or

(c) between two or nore States.
Al t hough the expression used in Article 131 is any dispute,
the width of the expressionis limted by the words  that
follow in respect of the nature of dispute that can be
entertained by this Court in its original jurisdiction. It
is only a dispute which involves any question of |aw or fact
on which the, existence or extent of a legal right of the
contendi ng party depends that can be the subject matter of a
suit under Article 131. The dispute should be in respect of

legal rights and not disputes of political character. The
Article, thus, refers to the parties that nay be arrayed in
the litigation as well as to the subject matter of the

di spute. (See State of Bihar v. Union of India & Anr.). (1)
(1)[1970] 2 S.C R 522
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The suits are, in form being filed by the States of
Raj ast han, Madhya Pradesh, Punjab, Bihar, Hi nmachal Pradesh

and Oissa. But is the dispute sought for adjudication
within the scope or anbit of Article 131 ? That is the first
guesti on.

In a parlianentary form of Governnent when one Governnent is
repl aced by another, the State’'s continuity is not snapped.
There may conme a nonent in the life of a Governnment when it
may cease to be truly representative of the people and,
therefore, the. interest of the State as a polity or |ega
entity and that of the CGovernment established on party
system may cease to beidentical. In such a situation
factual or immnent, a suit by a State Governnent in the
nane of the State against the Union Government’'s action in
defence, of the former’s legitimte existence and right of
continuance will not relate to the legal right of the State.
The judgnent, whether in truthand reality a particular
situation exists or is portentously inmmnent, may be correct
or incorrect, but it is a political issue. The Court’s
jurisdiction is not political but entirely judicial

The right of a particular State to sue is not always
equivalent to the right of the Council of Mnisters in al
matters. Even if a Government goes the State lives.
Whet her a particular Council of Mnisters can survive
threats to their exi'stence depends no doubt immediately on
its ability to enjoy the confidence of the najority in the
Legi sl ature, but also, in the last resort, iniits ability to
enjoy the confidence of the -political sovereign, t he
el ectorate. The questions affecting the latter domain are.
of highly political conplexion and appertain to politica
rights of the Governnment and not to legal rights of the
St ate. The rights agitated by the plaintiffs are
principally of the Governments concerned who are interested
in continuing the |egislatures whose confidence they enjoy.
On the other hand, it is claimed by the Home Mnister in his
letter that these Legislatures have |ost the nmandate of the
people and that there is clear evidence ,of their having
| ost the confidence of the people as a result of the verdict
in the recent general election to the Parlianent. The Court
is not concerned whether this is a (correct assessnent _or

not . The Union Governnent is entitled to take politica
deci si ons. However, even if a political decision of the
CGovernment of India affects legal rights of the State as a
legal entity, the existence and extent of that right will be

triable wunder Article 131. The question is, are |ega
rights of the State involved in the dispute ?

Article 131 speaks of a legal right. That |egal right . nust
he that ,of the State. The dispute about a legal right, its
exi stence or extent, nust be capable of agitation between
the Governnment of India and the States. The character of
the dispute within the scope of Article 131 that energes is
with regard to, a legal right which the States may be  able
to claimagainst the Governnent. For exanple, the State as
a party nust affirma legal right of its own which the
CGovernment of India has denied or is interested in denying
giving rise to a cause of action. For the purpose of
deci di ng whether Article 131 is attracted the subject natter
of the dispute, therefore, assunes great importance.
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Part VI deals with the States. The word "State" is not
defined for the purpose of Article 131 in Part V. The
"State" is, however, defined under Article 12 for the
purpose Part 11l (Fundanental Rights). This is the

definition also for Part IV (Directive principles of State,
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Policy). Under Article 367(1), the provisions of the
CGener al Cl auses Act , 1897, are a appl i cabl e for
interpretation of the constitution. Section 3(58) of the
General C auses Act defines State, after the conmencenent of
the Constitution (Seventh Arendnent), Act, 1956, to mean a
State specified in the First Schedule to the Constitution

and shall include a Union Territory. The First Schedule to
t he Constitution describes 22 States and 9 Uni on
Territories. The State Government is separately defined

under section 3(60) of the CGeneral C auses Act-thus keeping
the distinction. Article 131 of the Constitution relates to
legal rights of the State or of the Governnent of India.
Any violation of the provisions of the Constitution
impinging on the rights of the States or of the Governnent
of India will be justiciable under Article 131. Simlarly,
boundary di sputes or disputes relating to rival clains to
recei pts fromtaxes and other duties between two States are
cogni zable by this Court, to refer only to a few instances.
Now in these above nentioned cases the rights of the State
as a legal entity distinguished fromthe Governnent, being

the executive agent, w.ll be involved. Even if one
CGovernment is replaced by another Government, such a dispute
wi Il not abate or disappear since the State endures and the
cause of action suryives.

Keeping in viewthe, above concept, we will wundertake to
exam ne the nature of the dispute whichis involved in these
sui ts. Shortly stated the States apprehend-a grave threat

to the assunption of the executive functions of, the State
by the President on non conpliance with the advice or
direction contained in the |letter of the Hone M nister. It
is true that the threat to anillegal action also furnishes
a cause of action for a suit or proceeding.

Under Article 172(1) all the State Assenblies, ' except
Oissa, will continue, if not dissolved earlier, for a
period of six years fromthe date appointed for its first
nmeeting and in that viewin the normal course will continue
for some nore nonths. The Legislative Assenbly /of’ the
State of Orissa, on the other hand, having held its el ection
in 1974, will in the normal course continue till 1980 unless
earlier dissolved. The States apprehend that this norma
life of the Legislatures is going to be snapped resulting in
the, annihilation of their |egal and constitutional rights
under Article 172(1). That furnishes a cause of action for
t he suits for permanent injunction according to t he

plaintiffs.
The dispute is this : The Hone, Mnister, —CGovernment of
India, is asking the Chief Mnisters of the Governments of

the States to advise the Governors to dissolve the
Legi sl ative Assenblies. The Chief Mnisters declined to
accept the advice and filed the suits. Wat is the, nature
of this dispute ? On the one hand there is the claim
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of a right to continue the present Government of the State
and necessarily to continue the Legislative Assenbly and  on
the other the right to take action under Article 356 by the
President to assune functions of the State Governnent.
"This dispute involves a major issue of great constitutional
i mportance and the aggrieved party my have ot her
appropriate. forum to conplain against any substantia
injury Even so, it is not a dispute between the State on the

one hand and the Governnent of India on the other. It is a
real dispute between the Governnent of the State and the
Government of India. It is, no doubt a question of life and

death for the State Governnment but not so for the State as a
legal entity. Even after the dissolution of the Assenbly
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the State will continue to have a Governnent for the time
being as provided for in the Constitution in such a
(conti ngency.

A Legislature of the State under Article 168 consists of the
CGovernor and the Legislative Assenbly or where there is a
Legi slative Council both the, Houses. This also has its
significance in conmprehending the nature of the dispute.
The nenbers constituting the State Legislature of which the

Council of Mnisters is the executive body, alone, do not
even constitute the State Legislature. The Governor is an
i ntegral part of the State Legi sl ature under t he

Constitution. The rights of the Council of Mnisters or of
the nenbers of the State Legislature cannot, therefore, be
equated with the rights of the State even though those
rights may be those of the State Governnent, pro tenpore
The distinction between the, State and the Governnment is
brought out wth conspicuous. clarity in the follow ng
passages -
"The ~distinction between the State and its
CGovernment is - analogous to that between a

gi ven human individual, as a noral and
i ntell ectual person, and his material physica
body : By the termState is understood the

political person or entity which possesses the
law /'nmaking right. By the term Government is
under stood the agency through which the wll
of the State is fornulated, = expressed and

execut ed. The Covernment thus acts as the
machi nery of the State, and those who operate
this machinery. ... ......... act as the agents

of the State." (™)

“I'n all constitutionally organised States the
State is pernmitted to sue inthe courts not
only with reference to its own proprietary or

contractual interests, but also in behalf of
the general interests of its «citizen body.
When appearing as plaintiff in the latter
capacity it is known as Parens Patri ae. Thi s

jurisprudential doctrine is stated in the
Cycl opedi a of Law and Procedure-as follows : -
"A  State, like any other party, cannot
maintain a suit unless it appears that it  has
such an interest in the subject-matter thereof
as to authorise the bringing of the suit by
it.

(1) The Fundanental Concepts of Public Law by Westel W

W1l oughly, page 49.
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In this connection, however, a distinction
shoul d be noted between actions by the people
or by the State in a sovereign capacity, and
suits founded on some pecuniary interest for
proprietary right’." (1)
"The value of the distinction between State
and governnent is the possibility it offers of
creating institutional mechanisns for changing
t he agents of the state, that s, t he
government, when the latter shows itself
i nadequate to its responsibilities.” (2)
I am clearly of opinion that the, subject mtter of the
dispute in these suits does not appertain to legal rights of
the States concerned to satisfy the requirenment of Article
131 of the Constitution. These suits are, therefore, not
mai ntai nable in law and on this ground they are liable to be
di smi ssed.
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Wth regard to the Wit Petitions | had the opportunity to
go through the judgnents of mnmy brothers Bhagwati and GCupta
and | entirely agree with their reasoning and concl usion.
am clearly of opinion that there is no violation of the
fundanental rights guaranteed to the petitioners under
Articles 19(1)(f) and 31 of the Constitution as a
consequence of the threatened dissolution of the Legislative
Assenbl y. "t he Wit Petitions are, t her ef ore, not
mai nt ai nabl e and are liable for rejection.
Since, however, the question of nala fides of the proposed
action of the Home Mnister was argued at length with a
pointed focus on the ensuing Presidential, election, I
shoul d touch on the point.
It is submtted that these grounds, ex facie, are conpletely
irrelevant and extraneous and even nala fide. M. Nren De
referred to the decision of the Privy Council in King-
Enperor v. Benoari Lal Sarma and Qthers(3) and read to us
the follow ng passage
"It is to be observed that the section (72 of
CGovernment of ~India Act, 1935) does not
require the  CGovernor-Ceneral to state that
there is an energency, or what the emergency
is either inthe text of the ordinance or at
all, ~and assum ng that he acts bona fide and
in accordance with his statutory powers, it
cannot /rest with the courts to challenge his
review that the emergency exists."
Rel yi ng on the above passage, M. De subnits that this Court
is entitled to exam ne whether the direction is mala fide or
not .
(1) The Fundanental Concepts of Public Law by  Westel W
Wl oughly pp. 487-488.
(2) The State in Theory and practice by Harold J. ' Laski

page 25.
(3) 72 1.A 57, 64.
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The Additional Solicitor CGeneral has drawn our attention to
Bhagat Singh and Qthers v. The King-Emperor(1l) which 'is a
decision of the Privy Council followed in Benoari La
Sarma’ s case (supra) He read to us the foll owing passage
"A state of energency is sonmething that does
not permt of any exact —definition. | f
connotes a state of mtters calling f or
drastic action, which is to be judged as such

by sonme one. It is nore than obvious  that
sone one nust be the CGovernor-General , and he
al one. Any ot her view would render utterly
i nept the whol e provision. Enmergency demands
i mredi at e action, and t hat action is
prescribed to be taken by the Gover nor -
CGeneral . It is he alone who can promul gate

t he Ordnance.”
The President in our Constitution is a constitutional head

and is bound to act on the aid and advice of the Council - of
Mnisters (Article 74). This was the position even before
the anendnment of Article 74(1) of the Constitution by

the 42nd Amendment (See Shansher Singh & Anr. v. State of
Punj ab) (2). The position has been nmade absolutely explicit
by the amendnent of Article 74(1) by the Constitution 42nd
Amendnment whi ch says "there shall be a Council of Mnisters
with the Prine Mnister at the head to aid and advise the
President who shall, in the exercise of his functions, act
in accordance wth such advise." Wat was judicially
interpreted even under the unanended Article 74(1) has now
been given parliamentary recognition by the Constitution
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Anmendnent . There can, therefore, be no doubt that the
deci si on under Article 356 of the Constitution which is nmade
by the President is a decision of the Council of Mnisters.
Because certain reasons ate given in the letter of the Home
M nister, it cannot be said that those will, be the only
grounds which will weigh with the Council of Mnisters when
they finally take a decision when the advise has been
rejected by the Chief Mnisters. There are so nmany
i mponderables that may intervene between the tine of the
letter and the actual advice of the Council of Mnisters to
the President. There may be further devel opnents or
apprehensi on of devel opnents which the Governnent may have
to take not of and finally when the Council of Mnisters
deci des and advises the President to issue a proclanmation
under Article 356, the Court will be barred from enquiring
into the advice that was tendered by the Cabinet to the
President (Article 74(2). Then again under Article 356(5),

the satisfaction of the President in i ssui ng the
procl amation ~under Article 356(1) shall be final and
concl usive and shall not be questioned in any court on, any
ground. In the view | have taken, | am not required to

consider in the matters before us whether Article 356(5) of
the Constitution is-ultravires the Constitution or not.
Even the Additional ‘Solicitor CGeneral based his argunents on
the very terns of Article 356(1) de hors Article 356(5)
rel yi ng upon Bhagat Singh’'s case (supra) that the subjective
satisfaction of the President is not justiciable. It is in

(1) 58 1.A 169, 172.

(2) [1975] 1 S.C.R 814.

7-722 SC /77
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view of this stand of the Union thatt M. De ‘drew our
attention to Benoari Lai Sarma’s case (supra) where the
Privy Council seens to have indicated that the question of
mal a fides could be gone in to by the court. M. De submits
that a mala fide order under Article 356 will be no order in
the eye of | aw.

| am not prepared to say that this Court, which is 'the | ast
recourse for the oppressed and the bewildered, ~wll, for
good, refuse to consider when there nmay be sufficient
materials to establish that a proclanmation under Article
356(1) is tainted with mala fides. | would, however, hasten
to add that the grounds given in the Hone Mnister's letter
cannot be any strength of inmamgination be held to be nala
fide or extraneous or irrelevant. These ground wll~ have
reasonabl e nexus with the subject of a proclamati on under
Article 356(1) of the Constitution. The nmatter would have
been entirely different if there were no proposal,  pari
passu, for an appeal to the electorate by holding elections
to these Assenblies.

In view of ny conclusion that the suits and Wit “Petitions
are not maintainable | do not feel called upon to deal. wth
t he guestion whether there is a case for per manent
i njunction or other appropriate wit in these matters. The
suits and the Wit Petitions were, therefore, already
di sm ssed

| part wth the records with a cold shudder. The Chi ef
Justice was good enough to tell us that the acting President
saw himduring the tine we were considering judgment after
havi ng al ready announced the order and there was nention of
this pending matter during the conversation. | have given
this revelation the npst anxious thought and even the
strongest judicial restraint which a Judge would prefer to
exercise, |leaves me no option but to place this on record
hopi ng that the majesty of the H gh Ofice of the President,
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who shoul d be beyond the high-watermark of any controversy,
suffers not in future.

UNTWALI A, J. The unani nous order of the Bench in these cases
was delivered on April 29, 1977. The judgnments in support

of the order are now being delivered. VWile generally
agreeing wth the reasons given in the |eading judgment of
the learned Chief Justice, on sone of the points | would

like to add a few words and make sonme observations of ny
own.

As to the maintainability of the wit applications filed by
some of the nmenbers of the Punjab Legislature under Article

32 of the Constitution of India, | would, as at present
advised, not |Ilike to express any opinion one way or the
other. | will assune in their favour that at the threshold

the applications are naintai nable. Yet they do not nake out
a case for issuance of any kind of wit, direction, or
or der.

But as to the maintainability of the suits filed under
Article 131 by the various States | would |ike to say that,

al t hough " the point is highly debatable and not free from
difficulty, the dispute of the kind raised in the suits does
not involve any question whether of [aw or fact on which the
exi stence or extent of any legal right of the States con-
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cerned depends. To nmy mind the dispute raised is between
t he Government of /India and the Governnent or t he
Legi sl ative Assenmbly of the States concerned. One or nore
l'imbs, nanely, and the Governnent, the Legislature or the
Judiciary of a State cannot be equated wth the State.

Al'though the expression "legal right" occurring in Article
131 enbraces within its anbit not only the constitutiona

rights of the States but also other kinds of |egal " rights,

the dispute nust relate to the territory, property or sone
other kind of legal right of the State. Broadly speaking,

the nature of the disputeinthese cases is that the
President on the advice of the Council of Mnisters, in
other words, the Governnent of \India proposes to /exercise
his powers under Article 356 for naking a proclamation in
order to dissolve the Legislative Assenbly of “the State

concerned and to dislodge the Council of Mnisters, the
particular CGovernnent in power in that State. Such “a
di spute, in ny opinion, is not a dispute vis-a-vis the lega
right of the State a unit of the Union of India. It falls

short of that. Wat is alleged is that pursuant to the
i mpugned proclamation the President will assunme to hinself
all or any of the functions of the Governnent of the State
and all or any of the powers vested in or exercisable by the
CGovernor including the power to dissolve the Assenbly under
Article 174(2) (b). Such a proposed or threatened -action
does affect the legal right of the Governnent in power and
the Legislative Assenbly a part of the State Legislature,
but not of the State itself. The State wundoubtedly is
entitled to have a Governor a Governnent in one formor the
other and the Legislature. No part of it can be abolished.
Abolition would affect the legal right of the State. But it
is not quite correct to say that a State has legal right to
have a particular CGovernor or a particular Government or a
particular Legislative Assenbly. |In contrast to the word
"di ssolved" wused in Article 174 | would point ,out the
provision of "abolition" of the Legislative Council of a
State nmentioned in Article 169. Simlarly, to illustrate ny
view point, | may refer to Article 153 which provides "there
shall be a Governor for each State", and Article 156 which
provides for a particular CGovernor holding office during the
pl easure of the President. if a dispute arises in relation
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to an action or threat of the Government of India under
Article 153 it will affect the legal right of the State as
the State cannot exist w thout a Governor. But if the
di spute concerns nerely the renoval of a particul ar Governor
by the President, it only affects the legal right of the
person holding the office or the Governnent of the State but
not of the State itself. That the distinction, though
subtle, is significant and appreciable, is clear from the
| anguage of the various clauses of Article 131 itself as
also from the definitions of State GCovernments given in
section 3 (5 8) and 3 (60) of the General C auses Act. In
ny considered judgment, therefore, the suits as instituted
under Article 131 are not nmaintainable.

But | would not rest content to maintain the dismnissal of
the suits only on this technical ground.

Putting the matter briefly in some words of ny own as to the
nerits of the suits | would |ike to enphasize, in the first
instance,  that it is difficult to presume, assunme or
conclude /'that the only basis of the proposed action by the
President is the facts nentioned inthe letter of the
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Home M nister to the Chief Mnisters of the States concerned
or the speech of the Law Mnister of the Government of
I ndi a. There is /no warrant nor any  adequate nmateria
di sclosed in any of the plaints in support of any assertion
to the contrary. Secondly, even if one were to assunme such
a fact in favour of the plaintiffs or the petitioners the

facts disclosed, undoubtedly, lieinthe field or an area
purely of a political nature, which are essentially non-
justiciable. It would be legitimte to characterise such a

field as prohibited area in which it is neither permssible
for the Courts to enter nor should they ever take wupon
thensel ves t he hazardous task of entering into such an area.
In the very nature of things the President nust be left to
be the sole Judge, of course, on the advice of his | Counci

of Mnisters, for his satisfaction as to whether there
exists or not a situation in which the Government of a State
cannot be carried on in accordance with the provi'sions of

the Constitution. Such a satisfaction may be based on
receipt of a report fromthe Governor of a State or
ot herw se. Nei t her can the President be conpelled to dis-
cl ose al | the facts and materials leading to hi s

satisfaction for an action under Article 356 nor is his
conclusion as to the arising of a situation of the kind
envisaged in Article 356(1), generally speaking, open to
chal | enge even on the disclosed facts.

I, however, must hasten to add that | cannot persuade nyself
to subscribe to the viewthat under no circunstances an
order of proclanmation nade by the President under Article
356 can be challenged in a Court of Law. And, | am saying
so notwi thstandi ng the provision contained in clause (5) of
the said Article introduced by the Constitution  (38th
Amendnment) Act, 1975. In support of the divergent views
canvassed before us either in relation to the proclamation
of emergency under Article 352 or a proclamation under
Article 356, extrene hypothetical exanples were cited on one
side or the other. Froma practical point of view nost of
such exanples remain only in hypothesis and in an inmaginary
wor | d. It is difficult to find themin realty but yet not
i npossible in a: given case or cases. Then, where lies the
di fference? Even before the introduction of clause (5) in
Article 356 or a sinmilar clause in sone other Articles, such
as Articles 352 and 123, the doors were closed for the
Courts to enter the prohibited area which is popularly and
generally called the political field. |If the wvalidity of
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the action taken by the President in exercise of his power,
say, under any of the three Articles referred to above is
chal | enged attracting the necessity of entering t he
prohibited field to peep into the reality of the situation
by exam nation of the facts for thenselves, either on the
ground of legality or nmala fides the Courts have always
resisted and shall continue to resist the inducenent to
enter the Prohibited field; for exanple, Bhagat Singh and
others v. The King-Emperor, (1) King-Enmperor v. Benoari La
Sarma and ot hers; (2)

(1) 58, Indian Appeals, 169.

(2) 72 Indian Appeals, 57.
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Lakhi Naryana Das v. The Province of Bihar etc. etc.(1) and
Ms S K G Sugar Ltd. v. State of Bihar and Os. (2).
To put it graphically clause (5)has nerely put a seal on
such closed doors to check nmore enphatically the tenptation
or the urge to make the Courts enter the prohibited field.
Attenpts ~have al ways been nade by the party who is out of
the field of power, if | can equate it with the prohibited
field aforesaid, to inducethe Court to enter that field in
order to give relief against the taking of the extra-
ordinary steps by the President on the advice of the
CGovernment in power. On-the other hand, the party in power

has always resisted such nove. In a denpcracy the current
of public opinion and franchi se may push a particular ship
on one side of the shore or the other. But this Court, like

the Pole Star, has to guide and has guided the path of al
mari ners in an even manner remaini ng al oof fromthe current
and irrespective of the fact whether a particular ship is on
this shore or that.

But then, what did | nean by saying that a “situation nay
arise in a given case where the jurisdiction of the Court is
not conpletely ousted ? | mean this. |f, without entering
into the prohibited area, remaining on the fence, alnpst on
the face of the inpugned order or the threatened action of
the President it is reasonably possible to say that in the
eye of lawit is no order or action as it is in  flagrant
violation of the very words of —a particular Article,
justifying the conclusion that the order isultra vires,
wholly illegal or passed mala fide, in such a situation it
will be tantanpbunt in law to be, no order at all. Then this
Court is not powerless to interfere with such an order and
may, rather, nust strike it down. But it is inconpetent and
hazardous for the Court to draw such - conclusions by
i nvestigation of facts by entering into the prohibited
area.. It would be equally untenable to say that the Court
woul d be powerless to strike down the order, if on its face,
or, if I may put it, by going round the circunference of the
prohibited area, the Court finds the order as a nmere
pretense or a colourable exercise of the extra-ordinary

powers given under certain Articles of the Constitution. In
a given case it may be possible to conclude that it is a
fraud on the exercise of the power. But as | have said

above in all such types of cases froma practical point  of
view are likely to sel domoccur and even if they occur may
be few and far between, the Courts have to arrive at such
conclusions by checking their tenptation to enter the
prohibited area of facts which are essentially of a
political nature. It is in this context Lord Mac Dernott
seens to have observed in the case of Stephen Kal ong N ngkan
and Governnent of Mal aysia(3) at pages 391-92

"The issue of justiciability raised by the

CGovernment of Malaysia led to a difference of

opi ni on in the Federal Court, the Lord
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Presi dent of Ml aysia and the Chief Justice of
Mal aya holding that the wvalidity of t he
proclamation was not justiciable and Ong J.
holding that it was. Wether a proclamation
under statutory powers by the Supreme Head of

(1) [1949] F.C R 693.

(2) [1975] 1 S.C R, 312

(3) [1970] Appeal Cases, 379.
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the Federation can be challenged before the
courts on, some or any grounds is a
constitutiaonal guestion 6( far-reaching

i mportance which, on the present state of the
authorities, remains unsettled and debatable."
In the application of the principle enunciated by nme, and.
in the demarcation of the prohibited area, opinions nay
sometines differ, mstakes nay sonetinmes be committed either
by unduly enlarging the area of the prohibited field or by

unduly' limting. But such differences are inherent in the
very nature of ~administration of  justice through human
agency. No way out has yet been involved nor can one con-

ceive of a better methodol ogy. Nonetheless the Courts and
the Judges manning them are the best arbiters of judging,

their own limts of jurisdiction as the custodian of the
functions to watch and see every Linmb of the State acting
under the constitution in accordance wth it. It is

intrinsic and not unconmmmon to find that a party in contro

of the field which'l| have describedas a prohibited area
would be trying to wview and nmake that area as large as
possi ble and the party outside that field will endeavour to
narrow it down as far as feasible. But the Courts do keep
and have got to keep that area the sanme as far as it is
humanly and legally possible to do so either for the one or
the other party. It is neither possible nor advisable or
useful to make an attenpt to define such area by taking
exanples one way or the other to illustrate as to when the
Court would be able to say that : "I am striking out a
particular order of the President wthout entering the
prohi bited area or vice versa". |In these cases | woul'd rest
content by saying that, as | view the facts placed before
us, they are exclusively within the prohibited area.

The main thene of contention has been that the President
cannot nmke the proclamati on because when | aid before each
House of the Parlianent in accordance with clause (3)  of
Article 356 it is sure Or very likely that-it will not be
approved by the Rajya Sabha where the party in power in the
concerned States is in clear mgjority; in any event, the
President cannot and should not be permtted to take any
action pursuant to the proclamation of dissolving the
Assenbly without the approval of both the Houses of

Parlianment, as the act of dissolution will be irretrievable
and in flagrant violation of the federal structure 'of the
constitution. I find no words of such limtation on the

power of the President either in the original Article as
franed and passed by the Constituent Assenbly or in any  of
the anmendnments brought therein fromtine to tine. The
procl amati on nade and an action taken pursuant thereto, if
ot herwi se valid and not open to challenge in the manner and
within the limtation | have indicated above, arc valid til

the proclamation |asts, the nmaxi mum period of which is two
nont hs even without the approval of the Houses of
Parliament. On the revocation of the proclamation by the
President or its disapproval or non-approval by either House
of the Parliament the proclanmation nmerely ceases to operate
without in any way affecting or invalidating the action
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taken pursuant to the proclamation before its cesser of
operation. No body has yet suggested, nor could any one do
so, wth any senblance of justification that such a wde
power conferred on the President even by the origina
constitution as passed and adopt -
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ed by the people of India could have any relevancy to the so
called destruction of the basic federal structure of the
constitution. In this respect I, for nyself, do not see any
appreciable or relevant difference between the action of
di ssolution of an Assenbly by the Governor of a State in
exercise of his power under Article 1740) (b), or such an
action taken pursuant to the proclamation under Article

356(1) (a). There may  be justifiable and genui ne
di fferences of opinionbetween the politicians, politica
thinkers, jurists and others whether the grounds of the

proposed action disclosed so far in the letter of the Hone
M ni ster or the speech of the Law M nister of the Governnent
of India can necessarily |lead to the conclusion whether a
situation has arisen in which the Government of the State
cannot be carried on in accordance with the provisions of
the constitution. Firstly, the possibility of other grounds
being there for the proposed action under Article 356 cannot
be ruled out. Even if ruled out, the conclusion drawn on
the facts disclosed cannot be said to be so perverse,
erroneous and pal pably unsustainable so as to enable this
Court to say that standing on the, fence the Court can
declare that the proposed action of proclamation on these
facts falls in the category of the cases where the Court
will be justified to prevent -the threatened action by
injuncting the President either to issue the proclamation or
to dissolve the Assenbly of a particular State. 1, for one,
would neticulously guard nyself against” expressing any
opi nion one way or the other except saying that the facts
di scl osed so far, in ny considered judgnent, are definitely
and exclusively wthin the prohibited area and the
concl usi ons drawmn therefrom are reasonabl y possi bl e,
especially in the background of Article 355. On the facts,
as they are, it is difficult, rather, inpossibleto say that
the proposed proclamation is going to be made mala fide with
an ulterior notive. Apart fromthe —other technical and
i nsurmountabl e difficulties which are therein the way of the
plaintiffs or the petitioners in getting any of the reliefs
sought | have thought it advisable to pin-point in ny own
hunbl e way the main grounds in support of the order we have
al ready decl ar ed.

FAZAL ALlI, J. In a big denocracy like our’s the  popularly
el ected executive Government has sometines to face a
difficult and delicate situation and in. the exercise of its
functions it has to performonerous duties and discharge
heavy responsibilities which are none too easy or pleasant a
task. Circunstances mmy arise where problens facing the
Covernment arepolitical, noral, legal or ethical calling
for a careful and cauti ousexercise of discretion of
powers conferred on the Governnment by theConstitution of

the country. Even though the Government nmay have acted with
the best of intentions, its actions nay displease sone and
pl ease others, as a result of which serious controversies
and problens arise calling for an i medi ate and sati sfactory
solution. The present suits filed by sone of the States and
the wit petitions filed by three nenbers of the Legislative
Assenbly of Punjab are ridden with I egal and constitutiona
problens due to ,an action taken by the Central Governnent
to neet, what in its opinion was, an unprecedented politica
situation. My Lord the Chief Justice has succinctly
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detailed the facts of the present suits and the petitions
and it is not necessary for ne to repeat the sanme, except in
98

so far as they may be relevant for the decision of the
conclusions to which | arrive. | might also nmention that |
fully agree with the judgment proposed by ny Lord the Chief
Justice giving conplete reasons for the order which the
Court had unani nously passed on April 29, 1977, dism ssing
the suits as also the wit petitions and rejecting the
i njunctions sought for and other interimorders. | would,
however, |like to give ny own reasons high-lighting some of
the inportant aspects that arise in the case.

By virtue of the President’s order dated the 18th January
1977 published in the Gazette of India-Extraordinary, Part
l-section 1-by a notification dated the 19th January 1977
the President in exercise of the powers conferred upon him
by sub-clause (b) of ~clause (2) of Art. 85 of t he
Constitution di ssolved the Lok Sabha. Thus notification was
soon followed by “another notification dated the 10t h
February ' 1977 issued by the Mnistry of Law, Justice and

Conpany Affairs calling upon all t he parliamentary
constituencies to el ect menbers in accordance with S. 14(2)
of the Representation of- the, People Act, 1951. In

pursuance of this Notification the El ection Conmm ssion on
the sanme day appointed the dates when el ections were to be
held in various constituencies. This order was passed under
s. 30 of the Representation of the People Act, 1951

Further details are not necessary for the purpose of
deciding the issues arising inthis case. Suffice it to
mention that in consequence of the el ections which were held
in Mirch 1977, the Congress Party was alnost routed in
Bi har, U P., H machal Pradesh, Haryana, Madhya  Pradesh,
Orissa, Punjab, Rajasthan and West Bengal, and particularly
in some of the States not a single candidate set up by the
Congress Party was returned. The Congress also lost its
majority in the Lok Sabhaas a result of. which the
Government at the centre was forned by the Janata Party in
coalition wth the Congress for Denocracy. M. Morarji

Desai the present Prinme Mnister was sworn in after  being
elected as the party |eader on March 24, 1977 “and he
selected his Council of Mnisters on March 25, 1977. Soon
thereafter the Union Home M nister addressed a letter to the
af oresai d nine states, nanely, Bihar, UP., Hi'machal

Pradesh, Haryana, Madhya Pradesh, Oissa, Punjab, Rajasthan
and West Bengal, asking themto advise their  respective
Governors to dissolve the Assenblies and seek a fresh
mandate fromthe people.

The six plaintiffs, nanely, the States of Rajasthan, Madhya
Pradesh, Punjab, Bihar, Hi machal Pradesh and Oissa / have
filed suits in this Court praying for a declaration that the
matter of the Home Mnister was illegal and ultra vires of
the Constitution and not binding on the plaintiffs and
prayed for an interiminjunction restraining the Centra

CGovernment fromresorting to Art. 356 of the Constitution

A permanent injunction was al so sought for by the plaintiffs
in order to restrain the Central Governnent pernanently from
taking any steps to dissolve the Assenblies wuntil their
normal period of six years was over. The wit petitioners
who are sone nmenbers of the Legislative Assenbly of Punjab
have filed wit petition conplaining of violation of their

f undanent al rights and have also prayed for simlar
i njunctions. The prayer of the plaintiffs as also that of
t he
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petitioners has been seriously cont est ed by t he
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def endant/respondent Union of India on whose behalf the
Additional Solicitor-General raised several prelimnary
obj ections and al so contested the claimon nerits.

Havi ng di scussed the nature of the claimby the plaintiffs,
if may now be germane to exami ne the prelininary objections
taken by the defendant to the maintainability of the suits
by the plaintiffs as also of the petitions. The first
prelimnary objection raised by the Additional Solicitor
General was that the suits were not maintainable under Art.
131 of the Constitution because one of the essential re-
quirements of Art. 131 was that there nust be a dispute
bet ween t he Governnent of India and one or nore States, and
the present dispute is, on the very face of the allegations
nade by the plaintiffs, not between the Government of India
and one or nore States, but it is between the Government of
India and the States Governnments which is not contenplated
by Art. 131 of the Constitution. M. Nren De, appearing
for some of the plaintiffs, however, submtted that the
| anguage of Art. 131 is w de enough to include not only the
States but- also the State  CGovernments which alone can
represent - the states and context any legal right on behalf
of the States.

It was next contended by the Additional Solicitor-Genera

that even if the first condition of Art. 131 is satisfied,
there was no dispute, as contenplated by Art. 131. M.
Niren De rebutted this argument by contending that the
letter of the Hone M nister disclosing the grounds on which
t he Central CGovernnent proposed to take action (or
di ssolution of the Assenblies was a sufficient dispute which
entitled the plaintiffs to approach this Court wunder Art.
131.

Lastly, it was submtted by the Additional Solicitor-Genera

that while the plaintiffs have prayed for the relief of both
temporary and permanent injunctions, this Court, hearing a
suit wunder Art. 131 of the Constitution, cannot grant the
relief for injunction and the only relief which this Court

can give would be purely of a declaratory character. Thi s
point, however, was later on given up by the Additiona
Solicitor-Ceneral, and in our opinion rightly, ~because s.

204 of the CGovernnent of India Act, 1935, which preceded the
Constitution contai ned an express provision, viz. sub-s. (2)
which expressly barred the right of the Court to grant — any
relief excepting a declaratory one, whereas in Art. 131 of
t he Constitution t hat particul ar cl ause has been
deliberately omitted and the restriction inposed under that
cl ause by the CGovernment of India Act has been renoved, as a
result of which this Court can grant any relief  which it
thinks suitable and which is justified by the necessities of
a particul ar case.
In order to examine the validity of the contentions put
forward by counsel for the parties, it nmay be necessary to
extract the provisions of Art. 131 of the Constitution, the
rel evant part of which runs thus :

"131. Oiginal jurisdiction of the Suprene

Court.-Subject to the provisions of this

Constitution, the Suprene
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Court shall, to the exclusion of any other
Court, have original jurisdiction in any
di sput e-

(a) bet ween the Governnent of India and one
or nore States; or

(b) bet ween t he Governnent of India and any
State or States on one side and one or nore
other States on the other, or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 97 of 119

(c) bet ween two or nore States,
if and in so far as the dispute involves any
guestion (whether of law or fact) on which the
exi stence or extent of a legal right depends."
An analysis of this provision wuld indicate that before a
suit can be entertained by this Court under this provision
the follow ng conditions nust be satisfied
(i) that there nust be a dispute;
(ii) that the dispute nust be between the
Government of India and one or nore States or
bet ween CGovernnent of India and any State or
States on_one side and one or nore other
States on the other, or between two or nore
States,,
(iii) that the dispute must involve any
guesti on (whether of law or fact) on which the
exi stence or extent of a legal right depends;
and
(iv) ~that there is no other provision in the
Constitution which can be resorted to solve
such a dispute.
Before we apply these conditions to the facts of the present
case, it may be necessary to run through the contents of the
letter of the Home Mnister as also the Press interviews
given by himand by the, Law M nister which according to the
plaintiffs form an integral part of the conmmunication
received by themfromthe Hone Mnister. My Lord the Chief
Justice has extracted in extenso the press 'statements as
al so the contents of the letter of the Hone Mnister witten
to the various Chief Mnisters-of the States and | would
i ke, however, to indicate the nmain points contained therein
for the purpose of deciding whether or not a real " dispute
arose in the case.
The statenent of. the Home Mnister to the Press is
extracted at p. 25 in Oiginal Suit No. 2 of 1977 and
the rel evant part of the same runs thus :
"W have given our npbst earnest consideration
to the unprecedented political situation
arising out of the virtual rejection, in the
recent Lok Sabha El ections of ~the Congress
candi dates in several States. | have in mind
Punj ab, Haryana, Hi machal Pradesh, Rajasthan,
Madhya Pradesh, Bihar, Oissa, Utar Pradesh
and West Bengal
101
propriety of the Congress Governments-in these
States, continuing in power w thout seeking a
"fresh mandate fromthe el ectorate.”
Simlarly the relevant part-of the contents of the / Hone
Mnister’'s letter to the Chief Mnisters may be extracted
t hus
"W have given our earnest and serious
consi derati on to the nost unpr ecedent ed
political situation arising out of the virtual
rejection, in the recent Lok Sabha el ections,
of candi dates belonging to the ruling party in
various States. W have reasons to believe
that this has created a sense of diffidence at
different | evels of adm nistration. People at
| ar ge do not any |longer appreciate the
propriety of continuance in power of a party
whi ch has been unm stakably rejected by the
el ectorate.
(Enphasi s suppli ed)
Rel evant portions of the extracts fromthe interview given
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by M. Shanti Bhushan in a spotlight programe of the Al
India Radio-may also be quoted from Annexure 'B of the
Paper Book in Original Suit No. 1 of 1977 filed by the State
of Raj asthan which run thus :
"In an interviewin the spot-light programe
of Al India Radio he said that the nost
i mportant basic feature of the Constitution
was denocracy, which nmeant that a Governnent
shoul d function with the broad consent of the
peopl e and only solong as it enjoyed their
confidence. |If State CGovernnent schose to
govern the people after having | ost the
confi denceof the people, they would be
undenocratic Governnents he said".
(Enphasi s suppl i ed)
Consti tuti on-was denocracy which neant that a
Government should function wth the broad
consent -~ of the people and only so long as it
enj oyed the confidence of the people.
M.~ Shanti Bhushan said that the nere fact
that at one time the Governnment in the States
enjoyed the confidence of the people did not
give them the right to govern unless they
continued to enjoy that " confidence. If a
situation arose in which a serious doubt was
cast upon the Governnent enj oyi ng t he
conti nued confidence of the people, then the
provision for premature dissolution of the
Assenbl y i medi atel'y came into operation.
The provision not nerely gives the power but
it casts a duty because this power is coupled
with duty, nanely, the  Assenbly nust be
di ssol ved i medi ately and the Governnment rmnust
go to the people to see whether it has the
continued confidence of the people to govern."
102
Thus anal ysing the stands taken by the Home M nister and the
Law Mnister, the follow ng grounds appear to have been
relied on by themfor the purpose of maintaining that the
Assenblies should be dissolved and the Chief Mnisters
thensel ves shoul d advi se the Governors accordingly
(1) t hat an unpr ecedent ed politica
situation had arisen by the virtual rejection
in the recent Lok Sabha elections,” of -the
Congress candidates in the States concerned,
namely the plaintiffs in the six suits
including Utar Pradesh, Haryana  and West

Bengal ) ;
(2) t hat the people at large did not
consi der it expedient for t he Congr ess

Governnents to continue wthout seeking a
fresh mandate, when the Congress party was
conpletely routed in the Lok Sabha el ections
fromthe States concerned;

(3) that the «constitutional experts have
al so advised the Hone Mnister that the State
Cover nnent s have inpliedly forfeited t he
confi dence of the people;

(4) that there is a climate of uncertainty
which has created a sense of diffidence at
different levels of admi nistration

(5) that such a climate of uncertainty has
given rise to serious threats to law and
or der;

(6) that the nmpost inmportant basic feature of
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the Constitution being denocracy, a Governnent
had to function with the broad consent of the
people so long as it enjoyed its confidence.
If the State Governnent |ost the confidence of
the people, then it would be undenocratic for
themto continue;
(7) that if a situation arises in which a
serious doubt was cast upon the Governnent
enjoying the continued confidence of t he
people, then the provision for prenmat ure
di ssolution of the Assenbly would at once be
attracted. \Were such a situation arises, the
power contained in the Constitution is coupled
with a duty to dissolve the Assenbly and
direct the Government to go to the people in
order to see whether it has the continued
confidence of the people to govern them
The correctness  of the extracts quoted above from the
docunents filed by the plaintiffs has not been disputed by
the Additional -Solicitor-General. M. Niren De contends
that in view of the stand taken by the Law M nister and the
Hone Mnister there arose a clear dispute between the
CGovernment of India and the State CGovernments so as to cal

for an adjudication by this Court. In_ my opinion, the
crucial question to be considered is whether or not there is
a di spute. Statements by Mnisters or even by t he

CGovernment or made by one party and denied by the other may
not anobunt to a dispute, unless

103

such a dispute is based on a legal right. A ™"dispute?” has
been defined in the Wbster’'s Third New Internationa
Dictionary as follows

"verbal controversy - strife by opposi ng
argunent or expression of ‘opposing views or
clainms : controversial discussion.”

A dispute, therefore, clearly postulates that there nust be
opposing clainms which are sought to be put forward' by one
party and resisted by the others. One of the ‘essentia
ingredients of Art. 131 is that the dispute nmust involve a
legal right based on law or fact. The question which one
would ask is what is the legal right which is involved .in
the ’'statenments given by the Hone Mnister or the Law
M nister or the letter addressed by the Home Mnister to the
Chief Mnisters The governnental authorities have nerely
expounded the consequences of the interpretation of the
constitutional provisions relating to the dissolution of the
Assenblies. There can be no doubt that under Art. 356 it is
the Central Governnent al one which, through its Council of
M ni sters, can advise the President to issue a proclamation
di ssolving the Assenblies. The word "otherw se" clearly
i ncludes a contingency where the President acts not on the
report of the Governor but through other nodes, one of which
may be the advice tendered by the Council of Mnisters.
Under Art. 74 as amended by the Constitution (Forty-second
Amendnent) Act, 1976, the relevant part of which may be
extracted bel ow :
"There shall be a Council of Mnisters wth
the Prine Mnister at the head to aid and
advi se the President who shall, in t he
exercise of his functions, act in accordance
with such advice."
the Council of Mnisters has to aid and advi se the President
and once the advice is given, the President has got to
accept it, there being no discretion left in him Thus if
the Central Governnent chooses to advise the President to
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issue a proclamation dissolving an Assenbly, the President
has got no option but to issue the proclanmation. Thi s
mani festly shows that the Central Government has a |ega
right to approach the President to issue a Proclamation for
di ssolution of an Assenbly as a part of the essential duties
whi ch the Council of Mnisters have to performwhile aiding
and advising the President. The State Governnents, however,
do not possess any such right at all. There is no provision
in the Constitution which enjoins that the State Governnent
shoul d be consulted or their concurrence, should be obtained
before the Council of Mnisters submt their advice to the
President regarding a matter pertaining to the State so far
as the dissolution of an Assenbly is concerned. Article 356
also which confers a power on the President to issue a
Procl amati on dissolving all Assenmbly does not contain any
provision which requires either prior or subsequent
consul tation or concurrence of-the State CGovernment before
the President exercises this power. In these circunstances,
can it be said that the State Governnents have a right to
assert that an order under Art. 356 shall not be passed by
the President or to file

104

a suit for a declaration that the President my be
injuncted from passing such an order ? The right of the
State Governnents to exist depends on the provisions of the
Constitution which is subject to Art. 356. If the President
deci des to accept the advice of the Council of Mnisters of
the Central Covernment and issues a proclamation dissolving
the Assenblies, the State Governments have no right to
object to the constitutional mandate contained in Art. 356.
It is conceded by M. Niren De that if the President, on the
advice of the Council of Mnisters, would have passed a
notification dissolving the State Assenblies under Art. 356,
the plaintiffs were conpletely out of court and the ' suits

woul d not have been mai nt ai nabl e It is not understandable
how the position would be any different or worse, if the
Centr al Gover nirent chose to ‘be fair to t he State

concerned by inform ng them of the grounds on

the basis of Wiich they were asked to advise their Governors
to dissolve the Assenblies. The nere fact that such letters
were sent to the State Governnent containing -gratuitous
advice would not create any dispute, if one did not exist
bef ore, nor would such a course of conduct clothe the State
CGovernment with a legal right to call for a determ nation
under Art. 131. |If the State CGovernments-do not possess
such a legal right, or for that matter any right -at all
then they cannot put forward any claimbefore a Court for a
declaration or injunction. M. N ren De, however, subnitted
that the very fact that the Home M nister was conpelled to
address a comunication to the Chief Mnisters of the /'State
Covernments for advising the Governors to dissolve the
respective Assenblies and the Chief Mnisters refused to
accept the advice of the Home M nister shows that a dispute
ar ose. In rmy opinion, however, the contention does not
appear to be well founded. Assuming that the Hone
Mnister's letter to the Chief Mnisters rai sed some sort of
a dispute, the nonment the Chief Mnisters answered that
letter and spurned the advice given by the Honme M nister,
the dispute cane to an end and ceased to exist. Unl ess
there is on existing dispute involving a |legal right between
the parties, the forumprovided by Art. 131 cannot be
availed of by any party. | amfortified in ny view by a
deci sion of the Federal Court in The United Provinces v. The
CGovernor-Ceneral in Council, (1) where Gwer, C.J., speaking
for the Court observed thus :

Gover nment s
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"The Federal Court has by s. 204(1) of the
Constitution Act an excl usi ve origina
jurisdiction in any dispute between t he
CGover nor - Cener al in Counci | (or, after
federation, the Federation) and any Province,
if and in so far as the dispute involves any
guestion, whether of |law or fact, on which the
exi stence or extent of a legal right depends.
It is admitted that the legal right of the
Province to have the fines now under
di scussion credited to Provincial revenues and
not to the Cantonnent Funds depends upon the
validity or otherw se of s. 106 of the Act of
1924. The plaintiffs deny the validity of the
section, “the defendant asserts it; and it
seenms to ne that this is clearly a dispute
i nvol'vi ng a question on which the existence of
a legal right depends.”
(1) [1939] F.C. R 124, 136.

10 5
This case effords a clear illustration of a real dispute
involving a legal; right: In-that case the main dispute was

regarding the question whether the fines credited to
Provi nci al revenues and not to the Cantonnent Funds bel onged
to the Province /or the Central Governnent through the
Cant onnent . It will be noticed that ~the Federal Court
clearly held that such a dispute clearly fell wthin the
purview of S. 204(1) of the Government of India Act which
was in pari materia to Art. 131 of the Constitution. That

case is purely illustrative and decides that it is only such
type of disputes as are contenplated by Art. 131.  For these
reasons, therefore, | amclearly of the view that having

regard to the facts and circunstances of the present. case,
it has not been established that there was any | dispute
involving a legal right between the Governnment of India and
the State Governments, and therefore one of the essentia
ingredients of Art. 131 not having been fulfilled the 'suits
are not nmintainable on this ground al one.

The next prelinmnary objection taken by the Additiona
Solicitor GCeneral was that there is no dispute between the
Government of India and the States because what — Art. 131
post ul at es is that the dispute nust —be between the
Governnment of India and the States as understood in the
proper sense, nanely, the territories conprising the State

or the permanent institutions conprised init, e.g., the
Covernor, the Legislature, the Hgh Court, the Public
Service Comm ssion and the like. 1In other words, where the
Centr al CGover nient wants to oblish the Legi sl ature
conpletely or to abolish the institution of the Governor or
the High Court, this will be a matter which will concern the
State and the State CGovernment as such. | am inclined to
agree with the contention put forward by the Additiona
Sol i citor-Ceneral. What Art. 131 takes within its fold is

not the State Governnent conprising of a particular set  of
M nisters, but the Government itself, which exists for ever,
even though the personnel running the Governnment may change,
from time to tine. Article 12 of the Constitution, the
scope of which is restricted only to the fundanental rights,
does provide that the "State" includes the Governnent and
Parliament of India and the Governnment and the Legislature
of each of the States. Here the term"State" has been given
a very broad spectrum because the definition is dealing with
the exposition of fundamental rights and its vari ous
incidents which have to be interpreted in the broadest
possible sense so as to protect the <citizen from any
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institution included in the term"State" which even includes
not only the Governnent of the State but al so Governnent of
I ndi a. Article 12, however, does not apply to Chapter 1V
where Art. 131 occurs and which deals with the Union
Judi ci ary. In fact the word "State" as nmentioned in Art.
131 has not been defined anywhere in the Constitution

Under Art. 367 if any term is not defined in the
Constitution recourse can be had to the General Causes Act,
1897, for the purpose of understandi ng the meani ng of such a
term Section 3(58) of the General Causes Act defines
"State" thus

"State"-

I ml5

(a)as respects any period before the comencenent of the
Constitution (Seventh ~Anendnent) Act, 1956, shall nmean a

Part A State, a Part B State or a Part C State; and
10 6
(b)as respects any period after such comencenent, shal
nean a State specified in the First Schedule to the Con-
stitution and shall include a Union territory :"
On the other hand S. 3(23) defines the word "Governnent"” or
"the CGovernnent" as including both the Central Governnent
and any State Government. ~Thus it will be clear from the
definition of "State’ givenin s. 3(58) of the Cenera
Clauses Act that the "State" does not /include the State
Gover nment .
The ' relevant parts of Arts. 1 and 3 of the
Constitution run thus
" 1. ‘Name and territory of the Union :-
(1) I'ndia, that i's Bharat, shall be a Union
of States.
(2) The States and the territories thereof
shall be as specified in the first schedul e.
(3) The territory of India shall conprise-
(a) the territories of the States;
(b) the Union territories specified in the
Fi rst Schedul e; and
(c) such other territories as nay be
acquired."
"3. Formation of new States and alteration of
areas, boundaries or nanes of existing States
Parliament may by | aw
(a) form a new State by separation of
territory fromany State or by uniting two - or
nore States or parts of States or by wuniting
any territory to a part of any State;
(b) i ncrease the area of any State;
(c) di m ni sh the area of any State;
(d) alter the boundaries of any State;
(e) alter the nane of any State : "

A perusal of these Articles would reveal in unequivoca
terms that wherever the Constitution has used the word
"State" without any qualification it neans "State" in the

ordinary sense of its term nanely, the State along with-its
territory or institutions. Article 3 expressly enmpowers the
Parlianment to increase or dimnish the area or territory of

any State. It has no reference to the State CGovernment at
all or for that matter to a particular State Governnent run
by a particular party. In ny opinion, therefore, the word
"State" in Art. 131 has also been used in this ordinary
sense so as to include only the territory of the State and
the pernmanent institutions contained therein. A dispute

arising between the personnel running the institutions is
beyond the anmbit of Art. 131. Further nore, it woul d appear
that cls. (a) & (b) of Art. 131 deliberately and advisedly
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India and one or nore States". |If the intention was to

bring even, a Stale CGovernnent as run by the Council of

Mnisters wthin the purview of this provision, then the
words "one or nore State CGovernments" should have been used
instead of using the word "State". This is, therefore, an
intrinsic circunstance which shows that the founding fathers
of the Constitution intended that the dispute should be
contained only to the Government of India and the States as
a polity or a constituent unit of the republic instead of
bringing in dispute raised by the Governnent run by a
particular Council of Mwnisters which does not pertain to
the State as such.

Thus, summarising ny concl usions on this point, the position
is that the inport & purport of Art. 131 is to decide
di sputes between one State and another or between the
Government.  of India and one or nore States. The founding
fathers of the Constitution have used the word "State" in
Art. 131 both deliberately and advisedly so as to
contenplate the State asa constituent unit of the Union
along with its territory and pernmanent institutions. The
guestion as to the personnel who run these institutions is
wholly unrelatable to the existence of a dispute between a
State and the Governnent of India. It is only when there is
a conplete abolition of any of the pernmanent institutions of
a State that a real dispute nay arise.. A nmere tenporary
di ssol uti on of an Assenbly under Art. 356 does not anount to
an abolition of a State Assenbly, because after such
di ssol ution under the provisions of the Constitution
el ections are bound to follow and a new Legislature would
evidently cone into existence after the voters have ' el ected
the candidates. Unfortunately, there is no clear decision
of this Court directly on this point, but on a true and
proper construction of Art. 131, 1 amof the view that a
dispute like the present is totally outside the scope of
Art. 131 of the Constitution. For these reasons, therefore.
I hold that the State Governments who have raised the
dispute in this case are not covered by the word "State"
appearing in Art. 131 and therefore the suits ~are not
mai ntai nable on this ground also. 1, therefore, record mny
respectful dissent fromthe view taken by nmy lord the Chief
Justice and brother Judges on this particular point.
Simlarly in the case of wit petitions, the Additiona
Solicitor-General raised a prelimnary objection as to the
mai ntainability of the petitions. It was contended that the
right of the petitioners as nenbers of the Legislative
Assenbly of Punjab was not a fundanental right as envisaged
by part 11l of the Constitution. At the nost, the right to
receive allowances as nenbers of the Assenbly was nmerely a
l egal right consequent upon their election as nmenbers of the
Assenbl y. It was not a right which flowed from the
Constitution. Thus argued the Additional Solicitor-General
that there being no infraction of any fundamental right, the
petitioners cannot be allowed to take recourse to Art. 32 of
the Constitution of India. This argunent was sought to be
repelled by M. Garg, Counsel for the petitioners, on the
ground that in view of the decision of this Court in H H
Mahar aj adhi raj a Madhav Rao Jiwaji Rao Scindia Bahadur & Ors.
v. Union of India(l) commonly known as "Privy Purses Case"-
the right to receive allowances by the petitioners was
undoubtedly a right to property and by the

(1) [1971] 3 SS.C R 9.

8-722SCl /77
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threatened dissolution of the Assenbly there was a direct
threat to the fundanmental right to property which the
petitioners had both under Art. 19 (1 ) (f) and Art. 31 of
the Constitution. Very attractive though they are, we are,
however, unable to accept the arguments put forward by M.
Garg. This Court in the Privy Purses Case was considering a
legal right in quite a different context, nanely, Art. 291
of the Constitution which has since been repealed by the
Constitution (Twenty-sixth Amendnent) Act, 1971. Article
291 as it stood then may be extracted thus
"291. Privy purse sums of Rulers:-
VWer e under. any covenant or agreement entered
into by the Ruler of any Indian State before
the comencenent of this Constitution, the
paynment of any sunms, free of tax, has been
guar anteed or assured by the CGovernment of the
Dom nion _of India to any Ruler or such State
as privy purse-
(a) such suns shall be charged on, and paid
out of, the Consolidated Fund of I|ndia, and
(b) the sunms so paid to any Ruler shall be
exenpt fromall taxes on incone."
A perusal of this provision wuld clearly indicate that the
founding fathers of the Constitution sought to guarantee
certain legal rights conferred on the Rulers by naking the
suns paid to thema charge on the Consolidated Fund of
I ndi a. The paynments nmade to the Rulers were guaranteed by
the Constitution itself and it was inview of this peculiar
and special provisionthat this Court held that the right of
the Rulers to receive paynents free of tax was not only a
legal right flowing fromthe Constitution but also a right

to property, because a charge was created on t he
Consolidated Fund of India for the paynments to be received
by the Rulers. In other words, the right to property ' arose

directly fromthe status occupied by the Rulers under the
Constitutional provision itself and it was not consequent
upon the Rul ers obtaining a particular status as nembers of
the Assenbly or otherwi se which nay be consequential to the
acquisition of their 'subsequent status. |In the Jinstant
case, the right of the petitioners isonly alimted right
inasmuch as it subsists only so long as the Assenbly runs
its usual course of six years. The right may also cease to
exist if the Assenbly is dissolved by the President by

i ssui ng a proclamation under Art. 356. The right,
therefore, subsists only so long as these two contingencies
do not occur. Further nore, the Constitution does not
guarantee any right or allowances to the Menbers of the
Assenmbly which are given to themby local Acts or Rules. 1In
these circunstances, therefore, the ratio decidendi of the
Privy Purses Case cannot apply to the petitioners. Hedge,

J., while dealing with the nature of the Ilegal right
possessed by the Rulers in the Privy Purses case observed as
fol | ows
"As | amsatisfied that the rights under Arts.
31 and 19(1)(f) have been contravened it _is
not necessary to exam ne t he al | eged
contravention of other rights.
109
| have earlier come to the conclusion that the
right to get the privy purse under Art. 291 is
a legal right. fromthat it follows that it is
a right enforceable through the courts of |aw
That right is undoubtedly a property. A right
to receive cash grants annually has been
considered by this Court to be a property-see
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State of MP. v. Ranojirao Shinde and Anr-
(1968) 3 SCR 489. Even if it is considered as
a pension as the sanme is payable under |aw
nanely Art. 291, the sane is property-see
Madhaorao Phalke v. State of Madhya Bharat -
(1961) 1 SCR 957."
It is obvious that the observations of this Court cannot
apply to the petitioners who cannot be said to have any
fundanental right contained in Part II1l of the Constitution
For these reasons, therefore, | amof the opinion that the
prelimnary objection raised by the Additional Solicitor-
CGeneral is well founded and nust prevail
Since we have heard the suits and the petitions on nerits at
great length also, even if we assune that the wit petitions
are mai ntainable, we shall deal with the merits of both the
suits and the wit petitions.. W now proceed to deal wth
the merits of the suits and the wit petitions, although we
think that the suits of the plaintiffs as also the petitions
are liable to be rejected on the prelimnary objections
rai sed by the Additional Solicitor-General
Conming to the nmerits, three contentions were put forward
bef ore us by counsel for the plaintiffs and the petitioners

(1) t hat the letter sent by the Hone
M nister to the Chief Mnisters amobunted to a
directive by the Central Governnent to the
Chief Mnisters to advice the respective
CGovernors for dissolving t he Assenbl i es
resulting in interference in the federal set
up of the States contenplated by the
Constitution;
(2) that even if the letter of ‘the Hone
Mnister was not a directive, it clearly
amounted to a threat tothe right 'of the
present Governnent to continue in office and
to be dissolved if the directions given to the
Chief Mnisters were not carried out;
(3) that the circunstances nmentioned in the
letter did not constitute sufficient /reason
for dissolution of the Assenblies under Art.
356 and the action of the Central ~Governnent
in witing the letter to the Chief Mnisters
and giving interviews at the Press and the Al
India Radio anmounted to a mala fide -and
colourable action which was sufficient to
vitiate the advice which the Council of
M nisters mght give to the President for
resorting to Art. 356 of the Constitution
Lastly, M. Niren De as also M. Garg submtted that / Art.
356 would have no application to the facts of the present
case.
We shall now deal separately with the contentions raised by
counsel for the parties. As, regards the first contention
that the letter of
110
the Home Mnister to the Chief Mnisters of the plaintiff-
States anmpbunted to a directive issued by the Centra
Government, it was clarified by counsel for the plaintiffs
that the Central CGovernnent had no authority under any
provision of the Constitution to give a directive to the
Chief Mnisters in the matter concerning purely the States.
In the first place, a careful perusal and an adroit anal ysis
of the contents of the letter does not at all show that it
amounts to a directive given by the Central Governnent to
the Chief Mnisters. Al though the Home M nister has
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expressed his views in the matter, but in the concluding
portion of the letter he has nerely advised the Chief
M ni sters wi t hout interfering with their absol ute
di scretion. The concluding portion of the letter extracted
t hus-
I would, therefore earnestly command for your
consi deration that you nmay advi se your
Covernor to dissolve the State Assenbly in
exercise of powers under Article 174(2) (b)
and seek a fresh mandate fromthe electorate.
This alone would in our considered view, be
consi stent with constitutional precedents and
denocratic practices."
Clearly shows that no conpul sion was brought to bear on the
Chief Mnisters by the Hone M nister and he sought to state
certain facts with great stress for the consideration of the
Chief M nisters. The words "earnestly comend for your
consi deration that you may advise" clearly show that the
Home M ni'ster sought to give a friend advice to the Chief
Mnisters as to what they should do in the facts an
circunstances —of the situation. The words "may advise"
further indicate that the Hone Mnister did not intend to
give any mandator)directions to the Chief Mnisters in the
matter. In of the words, the aforesaid letter if properly
construed is no /nore than an act of /political courtesy
contai ning a suggestioon or an advice or a fervent appeal to
the Chief Mnisters |lo consider the desirability of advising
the Governors to dissolve the Assenblies in wview of the
facts and circunstances di sclosed in the said docunent. It
is in no neasure binding on the Chief Mnisters and it s
open to them to refuse to act on the gratuitous advice
tendered by the Hone M nister which the Chief Mnisters have
al ready done. Reading the letter as a whole, as | do, | am
unable to regard the letter as a directive issued by the
Central Governnent and as contenpl ated by Arts. 256 and 257
of the Constitution of India.. In fact Art. 256 which runs
t hus
"Cbligation of States and the Union ;
The executive power of every State shall be so
exercised as to ensure conpliance wth the
l aws made by Parlianent and any existing |aws
which apply in that Stale, and the executive
power of the Union shall extend to the giving
of such directions to a State as nay appear to
the Governnent of India to be necessary for
that purpose.”
clearly defines the limts within which the executive power
of Parliament may exist and the directions contenplated by
Art. 256 can be given to the States only within the limted

sphere as prescribed by Art. 256 i.e., in relation to
exi sting | aws made by Parliament and those
111

aws which apply in the States. Article 257 contains a note
of warning and caution to both the Union and the States
against functioning in such a way so as to inpede or
prejudi ce exercise of the executive power of the Union

Article 257 contains a further restriction on the Governnent
of India in that the power has to be exercised only for the
pur poses nmentioned in Arts. 256 and 257.

Wth due respects of ny Lord the Chief Justice, I am unable
to subscribe to his viewthat the directive contained in the
letter mnust be carried out, as | amclearly of the opinion
t hat the letter does not anpbunt to a directive as
contenplated by Arts. 256 and 257 of the Constitution and
cannot be binding on the Chief Mnisters as it pertains
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purely to the States concerned, nanely, giving of the advice
to the Governors for dissolution of the Assenblies. Qur
Constitution contains a well distributed system of checks
and bal ances on the various constituents, namely, the Union

t he States, the Executive, the Legislature and t he
Judi ci ary. An analysis of the provi si ons of the
Constitution would show that a separate sphere for each of
the constituent units has been carved out and they have to
function wthin the limts of their sphere, or wthin the
limts of the orbit, as ny lord the Chief Justice has put
it. In order to ensure a smoboth and efficient, pragmatic
and purposeful working of the Constitution, it is necessary
that the Union and the States should work n cl ose coopera-

tion and absolute coordination wth each other. Any
confrontation nay leadto a constitutional breakdown which
may be avoided in all circumstances. Under Art. 174(2)
clauses (a) and (b) the Covernor has the power to prorogue
the House or to dissolve the Legislative Assenbly. It is
obvious that this power has to be exercised by the Governor
general ly —on the advice of the Council of Mnisters. The

Chief Mnister, as the head of the Council of Mnisters in
the State, has the undoubted discretion to advise the
Governor to dissolve the Assenbly if a particular situation
demands such a step. The Chief Mnister is the best judge
to assess the circumstances under which  such an advice
should be given to the Governor. The  Central Governnent
cannot interfere wth this executive power of the State
CGovernment by giving directions under Art. 256 or Art. 257
of the Constitution, because the dissolution of the Assenbly
by the Governor is purely a matter concerning the State and
does not fall within the four conmers of either Art., 256 or
Art. 257 of the Constitution.

It was also contended that the direction contained in the
letter of the Home Mnister ~ampbunts to a | serious
interference with the federal set-up contenplated by the
Constitution and is likely to bringthe autonony enjoyed by
the States into jeopardy. M Lord the Chief Justice has
dealt with the federal aspect of the Constitution’in / great
length and has pointed out that while our Constitution is
based on a federal pattern it is, to quote Dr. Anbedkar "a
tight nmold of Federalism' so that it can nove froma federal

to unitary plane, according as the situation requires. The
f eder al nature of our Constitution has been clearly
explained by ny Lord the Chief Justice and | fully agree
with his views and have nothing useful to add. It is,

however, not necessary for nme to dilate on this point,
because in
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ny viewthe letter of the Hone M nister does not anount ' to a
directive at all and therefore the question of interference
with the autononous rights of the State Governnent “does not
ari se. As to what woul d have happened if a directive was
given by the Central Governnent in a matter like thisis a
purely hypothetical question which does not call for —any
answer in the facts and circunstances of the present case as
the same does not arise. In this viewof the matter it- s
obvious that the plaintiffs cannot get a relief for a
declaration that the letter anbunted to a directive and
bei ng agai nst the authority of law was ultra vires and hence
not binding on the plaintiffs. 1In fact it seems to ne that
the plaintiffs thenselves did not take the letter as a
directive at all and had, therefore, witten back to the
Hone M nister refusing to accept the advice given to them
The next question that arises for consideration is whether
the letter of the Home Mnister amounts to a threat to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 108 of 119

di ssol ve the Assenbly. Although there are no clear words in
the letter or inthe interviews to show that any kind of
threat or force was used against the Chief Mnisters
concerned, but even assuming that the letter contained a
veiled threat, | fail to see what kind of relief the
plaintiffs could get, even if this is so. The Chi ef
Mnisters of the States had the right to advise the
Governors to dissolve the Assenblies or not to do so. Even
if there was a threat given by the Home Mnister they could
have ignored the threat because the right to advise the
CGovernors to dissolve the Assenblies belonged to the Chief
M nisters of the States thenselves, and as indicated by nme
the Central Governnent had no right to interfere with this
di scretion of the Chief Mnisters.

M. Garg appearing for-the petitioners, however, submtted
that the action of the Central Government ampunted to a
threat of the fundanmental right of the petitioners and be
was entitled to ask for an \injunction restraining the
Central Governnment fromresorting to Art. 356. In the first
pl ace, I _have already held that the petitioners had no
fundanental right at all so as to approach this Court under
Art. 32 of the Constitution. Assuming that they had the
right the threat was not so immnent and the prayer nade by
the petitioners was premature as no action appears to have
been taken by the /'Central Governnent at the time when the
petitions were filed. Finally, if the Central Governnent
had a constitutional power to advise the President to
di ssol ve the Assenblies under Art. 356, the Courts could not
interfere with the exercise of that power, ‘because the
fundanental right of the Petitioners itself existed so |ong
as the Assenbly was not dissolved. Article 172 of the
Constitution itself provides that the  Assenbly of every
State shall continue for six years, unless di ssol ved
earlier. The petitioners therefore could not have a better
ri ght than what was conferred by Art. 172. If the Assenbly
was dissolved earlier than six years, i.e. before its ful
duration expired, under the provisions of the Constitution
itself no conplaint could be made by the petitioners that
there had been an infringenment of their fundamental right.
It was not a case where the petitioners had indefeasible
right to property which itself was threatened. The right of
the petitioners, if any, was nerely a tenporary and inchoate
right. For these reasons, therefore, even
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if the letter of the Home Mnister be treated to be a veiled
threat, the petitioners cannot get any relief from this
Court.

Coming to the third contention that the circunstances
mentioned in the letter did not constitute sufficient reason
for dissolution of the Assenblies under Art. 356, the same
was repelled by the Additional Solicitor-General nmainly on
the ground that the Courts could not go into the sufficiency
or adequacy of the materials on the basis of which the
Council of Mnisters of the Central CGovernment could give
any advice to the President. It was also argued that this
nmatter was not a justiciable issue. 1In order to answer this
contention we have to consider two different facets.
Firstly, whether or not the issue was justiciable. Apart
fromd. (5) of Art. 356 which gives the order passed by the
President under this Article conplete inmunity fromjudicia
scrutiny it was pointed out by the Additional Solicitor-
CGeneral that even before C. (5) which was added by the
Constitution (Forty second Anendrment) Act, 1976 the law laid
down by this Court, Privy Council and the High Courts was
the same. Reliance was placed on a decision of the Privy
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Council in Bhagat Singh and others v. The King-Enmperor, (")
where the Privy Council, dwelling on the question whether
the existence of an enmergency was justiciable or not
observed thus :

" A state of enmergency is sonething that does
not permt of any exact definition; It
connotes a state of mtters <calling for
drastic action, which is to be judged as such
by sonme one. It is nore than obvious that
that sone one nust be the GCovernor General,
and he alone. Any other view would render
utterly inept the whole provision

X X X X X
X
Yet, if the view urged by the petitioners is

right, ~the judgnent of the Governor-Cenera
could he “upset ~either (a) by this Board
decl ari ng t hat once the O di nance was
chal lenged in proceedings by way of habeas
corpus the crown ought to prove affirnmatively
before a Court that-a state of energency
existed, or (b) by a finding of this Board
after a contentious and protracted inquiry
that 'no state of energency existed, and that
the Ordinance with all that followed on it was
illegal.
In fact, the contention is- so conpletely
wi t hout. foundation on the face of it that it
would be idle to allow an appellant to argue
about it."
A simlar view was taken by the federal Court in Lakhi
Naravan Das v. Province of Bihar(2), where describing the
nature and incidents of art O dinance, the Court observed as
follows :
"The |anguage of the section shows clearly
that it is the Governor and the Governor al one
who has got to satisfy himself as/ to the
exi stence of circunstances necessitating the
(1) L.R 58 1.A 169, 172.
(2) [1949] F.C.R 693. 699.
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promul gation of an Ordi nance. The existence of such “neces-
sity is not a justiciable matter which the Courts could  be
call ed upon to determ ne by applying an objective test.” -’
The sane view was taken by this Court in Ms S K G  Sugar
Ltd. v. state of Bihar and others(1l) where it was observed
thus :
"It is however well-settled that the necessity of immediate
action and of "Promulgating an Ordinance is a natter  purely
for the subjective satisfaction of the Governor. He is the
sole Judge as to the existence of the ci rcunst ances
necessitating the nmaking of an Ordinance. Hs satisfaction
is not a justiciable matter. It cannot be questioned on
ground of error of judgnent or otherwise in court-see State
of Punjab v. Sat Pal Dang (1969) 1 S.C.R 633."
The Andhra Pradesh Hi gh Court has al so expressed the sane
view inlnre. A S Sreeranmulu(2) where it was observed
thus :
"W have seen that there is a wide range of situations when
the President nay act under Article 356. The inportant
thing to notice is that the Constitution does not enunerate
the situations and there is no 'satisfactory criteria for a
judicial determination of what are rel evant considerations.
The very absence of satisfactory criteria makes the question
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one which is intrinsically political and beyond the reach of
the Courts. The considerations which are relevant for
action under Article 356 and the weighing of t hose
consi derations appear to be clearly natters of politica
wi sdom not for judicial scrutiny.”
I find nyself in conplete agreenent with the observations
nmade by the | earned Judge.
The same view was taken by another Division Bench of the
Andhra Pradesh H gh Court in S. R K  Hanumantha Rao v.
State of Andhra Pradesh. (3)
It is obvious that exercise of discretion under Art. 356 by
the President is purely a political matter and depends on
the advice that the President gets from the Council of
M ni sters. The Council of Mnisters are the best judge to
assess the needs of  the  situation, the  surrounding
circunstances, the feelings and aspirations of the people
and the tenmper of the times. |If on an overall assessment of
these factors the Council of Mnisters in their politica
wi sdom or admnistrative expediency decide to tender a
particular advice to the President. The Courts cannot enter
into this arena which is conpletely beyond judicia
scrutiny. Even if the Chief Mnisters did not think it
advisable to dissolve the Assenblies, their views are not
bi ndi ng
(1) [21975] 1 S.C R 312, 317.
(2) Al.R 1974 A P. 106.
(3) (1975) 2 AWR 277.
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on the Central CGovernnent whichcan formits ' own opinion
The exercise of the power under Art. 356 by the President is
a matter which falls directly within the exercise of the
powers of the Union and the Council of M nisters need not be
guided by the views of the Chief Mnisters in the exercise
of this power. |In colegrove v. Green(1l) Justice Frankfurter
very aptly observed thus :
"We are of opinion that the petitioners ask of
this Court what is beyond its conpetence to

grant. This is one of those demands on
judicial power which cannot be nmet by verba
fencing about "jurisdiction." 1t nust be

resol ved by considerations on the basis of
which this Court, fromtime to time, has
refused to intervene in controversies.
It is hostile to a denobcratic system to
involve the judiciary in the politics of the
people. And it is not less pernicious if such
j udi ci al intervention in an essentially
political contest be dressed up in the
abstract phrases of the law. "
It is manifestly clear that the Court does not possess the
resources which are in the hands of the Governnment-to find
out the political needs that they seek to subserve and the
feelings or the aspirations of the nation that require a
particular action to be taken at a particular tine. It is
difficult for the Court to enbark on an inquiry of that
type. Thus what the Constitution (Forty-second Anendnent)
Act, 1976 has done by adding clause (5) to Art. 356 is to
give statutory recognition to the lawlaid down by the
Courts | ong before.
M. Nren De submtted inreply to the argunent of the
| earned Additional Solicitor-General that in two cases the
Privy Council had taken a contrary view. Rel i ance was
pl aced on a decision of the, Privy Council in King Enperor
v. Benoari Lal Sarma (2) where Viscount Simon, L. C
observed thus :
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"Their Lordships entirely agree with Row and
J's view that such circunstances mght, if
necessary, properly be consi der ed in
deternining whether an enmergency had arisen
but, as that |earned judge goes on to point
out, and, as had already been enphasized in
the High Court, the question whether an
enmergency existed at the tine when an ordi-
nance is nade and promulgated is a natter of
whi ch the Governor-General is the sole judge.
This proposition was |laid down by the Board in
Bhagat Singh v. The King Enperor-L.R 58 1.A
169".

Al though the first part of the observations of their

Lordshi ps supports the argument of M. Niren De to sone

extent, the second part of the observations clearly shows

that their Lordships had fully endorsed the proposition |aid

down by the Court in Bhagat Singh’'s case (supra). In these

ci rcunst ances, therefore, this authority does not appear to

be of any assistance to M. Niren De.

(1) [1945] 328 U.S. 549,

(2) L.R 72 1.A 57, 64
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Reliance was also  placed on Padfield v. Mnister of

Agricultural, Fisheries and Food() where Lord Denning, M

R, observed as follows :
“I'f it appears to the court that the Mnister

has 'been, or nust have been, influenced by
extraneous considerations which ought not to
have i.nfluenced himor, conversely, has

failed, or nust have failed, to take into
account considerations which ought to have
i nfl uenced hi mt he court  has power to

interfere."
These observations, however, do not support the argument of
M. Nren De at all. Even if an issue is not justiciable

if the circunstances relied upon by the executive authority
are absolutely extraneous and irrelevant, the Courts have
the undoubted power to scrutinise such an exercise of the
executive power. Such a judicial scrutiny -is one which
cones into operation when the exercise of the  executive
power is colourable or nala fide and based on extraneous or
irrelevant considerations. | shall deal with this aspect of
the matter a little later. 1t is, however, 'sufficient to
i ndi cate here that an order passed under Art. 356 is _immune
from judicial scrutiny and unless it is 'shown that the
Presi dent has been guided by extraneous considerations it
cannot be exam ned by the Courts.

This brings us to the second facet of this argunment, nanely,
whet her the facts stated in the letter of the Home Mnister
or inthe press or the radio interviews are sufficient to
enable the Central Governnent to take a decision to  advise
the President to dissolve the State Assenblies. We . have
already extracted the inportant portions of the statenments
made in the letter of the Home Mnister and in the radio
interview of the Law M nister and the Press interview of the
Hone Mnister. These assertions nade by the Mnisters of
the Central Government have, however, to be read and
understood in the light of the prevailing circunstances
which are established fromthe notifications issued by the
Governnment of India fromtime to time which we shall dea
with hereafter.

By virtue of Mnistry of Home Affairs, Notification No.
GS. R 353 (E) dated June 26, 1975 the President of India
issued a proclamation declaring that a grave energency
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exi sts whereby the, security of India was threatened by
i nternal disturbance. This notification was followed by
another Mnistry of Home Affairs Notification No. GS. R 361
(E) dated June 27, 1975 issued by the President under cl ause
(1) of Art. 359 of the Constitution by which the right of
any person to nove any Court for the enforcement of the
rights conferred by article 14, article 21 and article 22 of
the Constitution were suspended for the period during which
the proclanation of emergency was in force. Then followed
the Maintenance of Internal Security (Anmendnment) Ordinance,
1975 (No. 4 of 1975) which was pronul gated an June 29, 1975
and published in the Governnment of India Gazette, Extra-
ordinary, Part 11, Section | dated June, 1975. pp. 213-15.
Section 5 of the O dinance added s. 16A and sub-s.

(1) L.R [1968] A C 997, 1007.
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(6) of s. 16A provided that it shall not be necessary to
di scl ose to any per son detained under a detention order

the grounds on which the order ~had been nmde during the
peri od the declarati on nade in respect of such a person was
in force.  This was followed by the Mintenance of Interna

Security (Anmendment) Act, 1976 passed on January 25, 1976
whi ch added sub-s. (9) to s. 16A of the principal Act which
provi ded that the grounds on which an order of detention was
made or purported/'to be made under s. 3 against any person
in respect of whom a declaration was made under sub-s. (2)
or sub-s. (3) and any information or materials on which such
grounds or a declaration under sub-s. (2) or ‘a declaration
or confirmation under sub-s. (3) etc. was nade was to be
treated as confidential and shall be deemed to refer to
matters of State and it woul d be against the public interest
to disclose the sanme. Thus the effect of this provision was
that no Court could call for the materials on the basis of
which the order of detention was passed. In other words,
any detention nmade during this period was put beyond
judicial scrutiny. Wiile this state of affairs existed, the
Presi dent by order dated January 18, 1977 dissolved the Lok
Sabha under Art.- 85 of the Constitution as woul d appear the
Lok Sabha Secretariat Notification dated January 19, 1977
published in the Governnment of India Gazette ~Extraordinary,
Part |, Section 1, dated January 19, 1977. This was
followed by notification dated February 10, 1977 by the
Mnistry of Law. Justice and Conpany Affairs passed  under
sub-s. (2) of s. 14 of the Representation of the People Act,
1951 by which the President called upon the parlianentary
constituencies to elect nenbers in accordance wth the
provisions of the said Act and of the rules and orders made
thereunder. In pursuance of this notification the El ection
Conmi ssion of India issued a notification on the sane day
appointing the dates of elections to be held in various
constituencies which varied from16th to 20th March, @ 1977.
According to this Notification there were 54 constituencies
in Bihar, 10 constituencies in Haryana, 4 in H macha

Pradesh, 40 in Madhya Pradesh, 25 in Rajasthan, 85 in Utar
Pradesh, 42 in West Bengal, 21 in Orissa and 13 in Punjab

Al  these constituencies elected their representatives and
fromthe results of the Lok Sabha as published in the |Indian
Express of March 25, 1977 it woul d appear that out of 85
constituencies in Utar Pradesh not a single candidate
bel onging to the Congress party was returned. Simlarly in
Bi har out of 54 constituencies not a single candidate of the
Congr ess party was el ect ed. Simlarly out of 13
constituencies in Punjab and 10 constituencies in Haryana
not a single candidate of the Congress party was returned.
The sane position obtained in H machal Pradesh where out of
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4 constituencies not a Single Congress candidate was
el ect ed. In the States of Madhya Pradesh, Rajasthan, West
Bengal and Orissa, the Congress party appears to have fared
very badly also. In Madhya Pradesh out of 40 seats, the
Congress party could bag only one seat, whereas in Rajasthan
al so the Congress met with a simlar fate where it got only
| seat out of 25 seats. In Orissa, also the Congress got
only 4 seats out of 21 and in West Bengal it got only 3
seats out of 42. It would thus appear that in the nine
states referred to above, the Congress party was practically
routed. It is also clear that the voters who voted for the
candi dates standing for the Lok Sabha in the States
118
were nore or | ess the sane who had voted the Congress party
in the State Assenblies during the previous el ections.
Thus, sunmarising the position in short, it is clear

(1) that~ a grave emergency was clanped in

t he whole country;

(2) that civil liberties were withdrawn to a

great extent;

(3) that inportant fundanmental rights of the

peopl e were suspended,;

(4) that strict censorship on the press was

pl aced; and

(5) that the judicial powers were crippled

to a large extent.
In the new elections the Congress party suffered a nmjor
reverse in the nine states and the people displayed conplete
lack of confidence in the Congress party. The cumul ative
effect of the circunstances nmentioned above may lead to a
reasonable inference that the people had given a nassive
verdi ct not only against the Congress candi dates who fought
the elections to the Lok Sabha but also to-the policies and
i deol ogi es followed by the Congress Governments as a ' whol e
whether at the Centre or in the States during the twenty
nonths preceding the elections. |In these circunstances it
cannot be said that the inference drawn by the Hone M nister
that the State Governnents may have forfeited the confidence
of the people is not a reasonable one or had no nexus wth
the action proposed to be taken under Art. 356 for dis-
solution of the Assenbli es.
It was in the background of these admitted facts that ~the
Central Governnent fornmed the opinion that the State
CGovernments should seek a fresh mandate from the people
because they ceased to enjoy the confidence of the people of
t he States concerned. In other words. t he Centra
CGovernment thought that fromthe nature of the ~concerned,
results of the elections a reasonable inference could be
drawn that the State Governnents concerned had forfeited the
confidence of the people. It was, however, vehenently
argued by the plaintiffs and the petitioners that ‘the nere
fact that the Congress party lost its majority in the Lok
Sabha was not sufficient to lead to the irresistible
inference that the Congress Governnments in the States also
forfeited the confidence of the people in the States where
they were in overwhelning nmmjority so as to call for
di ssolution of the Assenmblies and fresh elections. M. H
R Gokhal e, appearing for the State of Punjab, argued that
even in the past it had often happened that the people had
vot ed candi dates of one party for the Lok Sabha and another
party for the States and a simlar distinction seens to have
been nade by the voters this tine also. The instance cited
by M. Gokhale was of 1967 elections. This solitary
circunstance in rmy opinion does not appear to be of nuch
avai |, because having regard to the circunstances prevailing
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before the | ast el ections what inference should be drawmn is
a matter to be considered by the Central Governnent and not
by the Courts. The Central Government, on a conplete and
overal | assessnent of the election results and t he
circunmstances prevailing during the energency as detailed
above, in that the funda-
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nental rights of the people were suspended, the right of the
detenus to nmove the Courts was alnost crippled, strict
censorship was placed on the press, and this state of
affairs having prevailed for about 20 nonths when el ections
were held after which the people gave their clear verdict
agai nst the Congress so far as the Lok Sabha el ection were
concerned may have had sone justification for coming to the
conclusion that the State Governnents had forfeited the
confidence of the people. It is true that if the opinion of
the Central CGovernment was based on extraneous or irrel evant
materials or it was guided by purely personal considerations
or ulterior notives, the Court could have held such an
action to be mala fide and struck it down. |In Dr. Akshabar
Lal & Os. v. Vice Chancellor, Banaras H ndu University(1)
this Court explained as to what was the true nature and
character of a mala fide action, and quoted the follow ng
observations of Warrington, L. J., where it observed thus :
"The appel | ants characterised the whole action
as lacking in bona fide. The action can only
be questioned if it is ultra vires, and proof
of alien or irrelevant nmotive is only an
exanple . of the ultra vires character of the
action, as observed by Warrington, L. J., in
the foll owing passage
"My viewthen is that only case in which the
Court can interfere with an-act of a public
body which is, on the faceof it, regular and
within its powers, is when it is proved to be
in fact ultra vires, and that the references
in the judgnments inthe several cases cited in
argunent to bad faith, corruption, alien and
irrelevant notives, collateral and indirect
objects, and so forth, are nerely _.intended
when properly understood as exanples of mat-
ters which if proved to exist mght establish
the wultra vires character of the action in
guestion." "
I find nyself in conplete agreenent with +the _observations
made by Warrington, L. J., extracted above.
But the serious question to be considered here is as to
whet her the action of the Central Governnent in trying to
persuade the Chief Mnisters to advise the Governors to
di ssolve the Assenblies can be nid to be nmala fide or
tainted by personal notives or extraneous considerations.
It was suggested that the present ruling party wanted to
have a President of its own choice and, therefore, it wanted
to dissolve all the Assenblies and order fresh el ections so
that they are able to get candidates of their own choice
elected to the various Assenblies. In the first place,
there is no reliable material to prove this fact or to show
that the Central Governnent was in any way swayed by those
consi derati ons. Secondly, if the Congress GCovernnents in
the States Concerned Were so sure of their position, | do
not see any reason why they should not be able to face the
challenge and after taking fresh mandate from the people
vindicate their stand. Furthernore, we have to | ook at the
ci rcunst ances cat al ogued above in order to find out whether
an inference drawn by the Central CGovernment from those
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circunstances can be said to be a reasonable one. Even

assum ng

(1) [1961] 3 S.C.R 386.
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that from the circunmstances nenti oned above, the other
i nference that the electorate mght choose di fferent
candidates for the States and the Lok Sabha is equally
possible that by itself does not make the action of the
Central CGovernnent nmala fide or wultra vires. If two
i nferences are reasonably possible, the very foundation of
mala fide disappears. On the other hand, the inportant
guestion to ask oneself is, could under the circunstances
nmentioned above and the nanner in which the people have
acted and reacted to the energency and the post energency
era by returning a massive verdict against the Congress, it
be said that the Central CGovernment was guided by purely
irrelevant or inept considerations or external or extraneous
noti ves in wanting to have 6 fresh elections to the
Assenbl i es? The _answer rmust be in the negative. | am
convinced that having regard to the circunstances detail ed
above, the view taken by the Home Mnister and the Law
M ni st er cannot be said to be either extraneous or
irrelevant or nmala fide. The contention of the counsel for
the plaintiffs and the petitioners on this score is,
therefore, overrul ed.
There is yet another facet of this problem . Assumng that
the reasons and the grounds disclosed by the Home M nister
in his letter are extraneous or irrelevant this is only the
first stage of the matter. The second stage-which is the
nost vital stage-is the one which cones into existence when
the Council of Mnisters deliberate and finally decide to
advise the President. As to what further grounds  may be
considered by themat that tine is anybody’s guess. It is
quite possible that the Council of Mnisters may base the
advice on grounds other than those nentioned in the Iletter
of the Hone Mnister. Article 74(2) which runs thus :
"(2) The question whether any, and if so what
advice was tendered by Mnisters to the
President shall not be inquired into in any
court."
conpletely bars any inquiry by any Court into the nmatters
which form the subject-matter of the advice given by the

Counci | of Mnisters to the President. Thi s Court,
t her ef or e, cannot probe into that matter. In t hese
circunstances, the argument of counsel for- the  plaintiffs
and the petitioners cannot be accepted at this stage. It is

true that while an order passed by the President under Art.
356 is put beyond judicial scrutiny by cl. (5) of Art. . 356,
but this does not nean that the Court possesses no
jurisdiction in the matter at all. Even in respect of cl

(5) of Art. 356, the Courts have a Ilimted sphere of
operation in that on the reasons given by the President in
his order if +the Courts find that they are absolutely

extraneous and irrel evant and based on personal and illega
considerations the Courts are not powerless to strike down
the order on the ground of nmala fide if proved. We nust,

however, hasten to add that this does not mean that the
Central Covernnment has a free licence to pass any arbitrary
or despotic order or to clothe it with a bl anket power to do
any thing it Ekes against the well established |egal norns
or principles of political ethics. Such an arbitrary or
naked action in a suitable case may amount to a fraud on the
Constitution and destroy the very roots of the power
exerci sed. In fact the Addi ti onal Solicitor-Genera
candidly conceded that if the
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action under Art. 356 is absolutely and denonstrably absurd
or perverse or self-evidently mala fide and there is tota
absence of any nexus what soever between the action taken and
the scope and object of Art. 356, judicial intervention may
be available in such a case. For the reasons that | have
already given, thisis, in m opinion, not the position
here. W, however, think that this is the | east expected of
such a high and mature authority as the Council of Mnisters
of the Central Government. W night also like to stress the
fact that as the reasons given by the Council of Mnisters
in tendering their advice to the President cannot be
i nquired into by the Courts, we expect the Centra
CGovernment in taking nonmentous decisions having far reaching
consequences on the working of the. Constitution, to act
with great care and circunspection and with some ampunt of
objectivity so as to consider-the pros and cons and the
various shades and features of the problens before themin a
cool and col l'ected nanner. The guiding principles in such
cases should be the welfare of the people at |large and the
intention to strengthen and preserve the Constitution, and
we do hope that this matter wll receive the serious
attention of the Governnment. The stanp of finality given by
ad. (5 of Art. 356 of the Constitution does not inmply a
free licence to the Central Governnent to give any advice to
the President and get an order passed on reasons which are
whol Iy irrel evant or extraneous or which have absolutely no
nexus with the passing of the Oder. To this extent the
judicial review remnins. In the instant case, however,
considering the circunstances indicated above, | feel that
the grounds taken by the Hone Mnister have got  a clear
nexus with the issue in question, nanely, the passing of an
order by the President under Art. 356 in order to dissolve
the State Assenblies. The argurment of mala fide put forward
by the plaintiffs and the _petitioners is, t her ef or e,
rej ected.
I now cone to the last contention(raised by counsel for the
plaintiffs and the petitioners. M. Garg, appearing for the
petitioners vehenently cont ended t hat Art. 356 has
absol utely no application to the facts of the present
case, as it does not give any power to the President to
di ssolve the Assenbly. |In order to examne this argunent
closely, it may be, necessary to extract the relevant part
of Art. 356 thus :
"356. (1) If the President- on receipt of
report from the the Governor of a State or
otherwise, is satisfied that a situation has
arisen in which the government of the State
cannot be carried on in accordance wth the
provi sions of this Constitution, the President
may by Procl anati on-
(a) assune to hinmself all or any of the
functions of the Governnent of the State and
all or any of the powers vested in or
exercisable by the Governor or any body  or
aut hority in the State other t han t he
Legi sl ature of the State;
XX X X X

X
(3) Every proclamation under this article
shall be laid before each House of Parlianent
and shal |, except
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where it is a proclamation revoking a previous
Procl amat i on, cease to operate at t he
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expiration of tw nonths unless before the
expiration of that period it has been approved
by resol ution of both Houses of Parlianment

X X X X X

X
(5) Not wi t hst andi ng anyt hi ng in this
Constitution, the satisfaction of the
President nentioned in Clause (1) shall be
final and conclusive and shall not be ques-
tioned in any court on any ground".
The first part of Art. 356(1) gives power to the President
to issue a proclamation if he is satisfied on a report of
t he Governor of the 'State or otherwise to make a
proclamation. In the instant case as there is no report of
the CGovernor of any of the States, the President can act
on other nethods which includes the advice given to him by

the Council of M nisters. Anot her condition that- is
necessary for the application, of Art. 356 is that the
Pr esi dent ‘nust be satisfied that the Gover nment  of t he

State cannot be carried on in accordance with the provisions
of the Constitution. Geat stress was laid on this part of
the ingredient of Art. 356(1) by counsel for the plaintiffs
and the Petitioners who contended that there is not an iota
of material to show'that there was any apprehension that the

Governnment of the State could not be carried on in
accordance Wth the provisions of the Constitution or there
was any break-down of the Constitutional rmachinery. Thi s

is, however, a natter which depends on the subjective
satisfaction of the President based on the advice of the
Council of Mnisters. It is not for the Court to make an
obj ective assessnent of this question as if it were sitting
i n appeal over the advice given by the Council of Mnisters
or the order passed by the President, Even so, there can be
no doubt that having regard to the circunstances in ' which
the Congress was conpletely routed in the nine States during
the Lok Sabha Elections, the possibility of the State
Government s having | ost the confidence of the people cannot

be ruled out. |If so, to continue in office even after’ this
woul d be purely undenocratic in._ character. As our
Constitution is wedded to a dempocratic pattern of
CGovernment, if a particular State CGovernnent ceases to _be

denpocratic or acts in an undenocratic fashion, it cannot  be
said that the Government of the State is carried on in
accordance with the provisions of the Constitution.~ Such a
course of action is opposed to the very tenor and spirit of
the Constitution. |In these circunstances, therefore, on the
facts and materials placed before us, the second part
mentioned in Art. 356 appears to have been prima facie
satisfied and the argunent of the |earned counsel for/ the
plaintiffs and the petitioners on this ground is not
tenabl e.

It was then contended by M. Garg that a perusal of | cl ause
(3) of Art. 356 and the proviso thereof clearly shows  that
the proclamation can operate only for the period of two
nonths and automatically expires at the expiration of this
period. It is argued that if the Assenbly is dissolved and
this action is not capable of being confirmed by the
Parliament within two nonths, then it is incapable of
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ratification by the Parlianent, and t her ef or e, the
reasonable inference should be that Art. 356 clearly
excludes any power to do anything which cannot be ratified
i ncl udi ng dissolution of the Assenblies in the States. The
argunent is undoubtedly attractive and interesting, but on
closer scrutiny it does not inpress me. 1In the first place,
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under Art. 356(1) (a) the President is enpowered to assune
to hinself all or any of the functions of the Governnent of
the State and all or any of the powers vested in or
exercisable by the CGovernor. The power to dissolve the
Assenmbly is contained in Art. 174(2) of the Constitution
which enpowers the Governor to prorogue or dissolve the
Legi sl ative Assenbly. This very power by force of Art.
356(1) (a) is conferred on the President inmplicitly, and
once this power is conferred by the application of Art.
356(1) (a) the President has the undoubted jurisdiction to
di ssol ve the Legislative Assenmbly by assum ng the sane power
whi ch the Governor has under Art. 174(2). A Division Bench
of the Kerala Hi gh Court in K K Aboo v. Union of India and
others, (1) while interpreting this particular aspect of Art.
356 observed as follows :
"Art. 356(1) (b) empowers the Presi dent,
whenever he is satisfied of a Constitutiona
breakdown in t he St at e, to i ssue a
Proclamation declaring inter alia, "that the
powers of the Legislature of the State shal
be exercisable by or under the authority of
Parliament." That necessarily inplies a power
to dissolve the State Legislature. No resort
therefore need be had by the President to the
provisions of Art. 356 (1) (a) read with Art.
172 or Art. 174 to dissolve the State
Legi sl ative Assenbly. ~The power to dissolve
the State Legislatureis inmplicit in d. _(1)
(b) of Art. 356 itself".
I full endorse the aforesaid observations which |lay down the
correct law on the subject onthis particular aspect of the
matter.
As Art. 356 occurs in Part XVIII of the Constitution which
relates to enmergency provisions, it is obvious that when the
Assenbly is dissolved no Council ~of Mnisters is in
exi stence and, therefore there is no occasion for either the
Governor or the President to take the advise of the/ Counci
of Mnisters of the State. In these ci rcumnst ances,
therefore, | amclearly of the opinion that Art. 356(1) (a)
confers the powers of the Governor under Art. 174(2) on the
President in clear and categorical terms and | cannot infer
exclusion of the power nerely from the fact that the
proclamation is to expire after two nonths. Even .if the
order dissolving the Assenbly cannot be ratified by the
Parliament under d. (3) of Art. 356 that nakes no
di fference, because O. (3) does not touch actions taken
pr oceedi ngs conpl eted, consequences ensued and orders
execut ed. At the time when Parliament exercises the
control, all these actions have already taken place and it
is not possible to put the clock back or to reverse actions
whi ch have already been taken and conpl eted, nor was such a
contingency contenplated by the founding fathers '‘of the
Consti tution. I am therefore, wunable to accent t he
argunent of M. Garg on this point.
(1) AI.R 1965 Ker. 229, 231
9-722sCl /77
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It was further argued by M. Garg as also by M. Bhatia
appearing for the State of H nachal Pradesh that even
assum ng that Art. 356() (a) confers the power given to the
Governor by Art. 174(2) it would be a proper exercise of
the discretion of the President to prorogue the Assenbly
instead of taking the extreme course of dissolving it.
This, however, is purely a matter which lies wthin the
domain of politics. The Court cannot substitute its
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discretion for that of the President nor is it for the Court
to play the role of an Advisor as to what the President or
the Council of Mnisters should do in a particular event.
The Central Covernment which advises the President is the
best Judge of facts to decide as to what course should be
adopted in a particular case, nanely, whether the Legis-
| ative Assenbly should be prorogued or should be dissolved
and it is open to the President to take any of these two
actions and if he prefers one to the other, this matter is
beyond judicial review. For these reasons, therefore, I am
clearly of the opinion that Art. 356 does not contain any
express or inplied limtations on the nature or functions of
the Governor which are to be exercised by the President
under Art. 356(1) (a)..

| generally agree with ny Lord the Chief Justice on the
ot her points lucidly discussed by him except with regard to
hi s observations regarding the theory of the basic structure
of the Constitution on which | would refrain from expressing
any opinion, because the question does not actually arise
for decision in this Case.

These are nmy reasons in-support of the unaninous order
passed by this Court on April 29, 1977 disnissing the suits
and wit petitions and rejecting the prayers for injunctions
and interimreliefs.

There will be no order as to costs.

S R (Suits & Petitions dismssed).
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