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ACT:
Gar ni shee Proceedi ngs--Estate Duty Act, 1953 (Act 34 of
1953), S. 73(5) r/w. s. 46(5A) of the Inconme Tax Act,
1922- - Scope of .
HEADNOTE

The appellant, a tenant in the building situate at No.
13 India Exchange Place, Calcutta and belonging to one Rai
Bhupat hi Nat h Deb Bahadur who di ed on Septenber 23, 1959,
was i nducted in as a tenant through a registered | ease deed
dated 5th March 1960 for a period of thirty one years effec-
tive from 18th March 1960 and on a monthly 'rent of Rs.
1,400/ - by nine persons who clainmed to be the nephews and
ni eces of the 'said Bhupathi Nath Deb.

Respondents Nos. 3 and 4 claimng respectively to be the
son and daughter of the deceased Bhupathi Nath, in their
capacity as executors of the will dated 20th November 1957
said to have been made by the deceased prior to his death
filed an account in form No. ED 1, of the properties includ-
ing the building at 13 India Exchange Place, in respect of
which, according to themestate duty was ~payable on the
death of the deceased. The Assistant Controller of Estate
Duty, after assessing the principal value of the estate
under s. 58 of the Act determ ned a sumof Rs. 1,40,090/28
as the anpbunt of duty payable by the ‘accountable persons.
Bei ng unable to recover the ampbunt, the Assistant Controller
of Estate Duty, in. view of the fact that the rent payable
by the appellant was a fortiorari an amount which in |[|aw
bel onged to the estate issued a notice to the appellant u/s.
73(5) of the Act r/w section 46(5A) of the Income Tax Act,
1922, pointing out that "a sumof Rs. 1,40,090/20 is .due
from Tulsi Charan Deb and others on account of estate -duty
as accountable persons to the estate of late Rai Bhupath
Nat h Deb" and requiring himto pay forthwith "any amunt due
fromyou to or, held by you. for. or on account of the said
estate of Bhupathi Nath Deb Bahadur" upto the anobunt of Rs.
1, 40,090/ 20. The appellant on receipt of the notice paid a
sum of Rs. 2800/- being the rent for the nonths of Decenber
1961 and January 1962. From February 1962 to May 1962, the
appel l ant paid the rent to his |l essors on the strength of a
noti ce dated 24th February 1962 fromthe |l essor’s attorney
to the effect that the Assistant Controller had no jurisdic-
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tion to demand fromthe appellant the rent, ’'since the
| essors were not the accountabl e persons as they were not
assessed to estate duty. No further paynent of rent, there-
fore was nmade either to the lessors or to Revenue; but
instead the appellant preferred a claimfor refund of Rs.
2800/- on the ground that this payment had been made by him
under a bonafide mistake of law. By his order dated 25th
March 1964, the Assistant Controller, holding that the
appel l ant had acted in contravention of the notice dated 9th
January 1962 issued against him inposed a penalty of Rs.
3000/- under s. 73(5) of the Estate Duty Act, 1953 r/w. s.
46(1) and required the appellant to pay up the amounts of
Rs. 35,000/- and Rs. 3,000/- on or before 6th April 1964.
The wit petition filed by the appellant challenging the
sai d order was rejected by the Calcutta H gh Court.

Al'l oW ng the appeal by special |eave in part, the Court,
HELD: (1) Two conditions nust be fulfilled before penalty
Can be inposed 46(1) of the Income Tax Act, 1922: one is
that the person on whom penalty is sought to be inpoSed nust
be an assessee and the other is that the assessee nust be in
default within the meaning of s. 45. \Were a garnishee is
required by notice issued under sub-section (5A) of section
46 to pay to the Income Tax Oficer so much of the nobney due
or which may becone due fromthe garnishee to the assessee
or held or which may subsequentiy be held by the garnishee
for or on account of the assessee, as. 'is sufficient to pay
the anount due by the tax-payer in respect of the arrears of
incone tax,  he does not becone an assessee as defined in
section 2, sub-seCtion (2). The garnishee nmerely pays the
amount which is due fromhimto the assessee and such pay-
ment is in discharge of the debt owed by him to the as

assessee. It is not a paynent the lLiability for which is
created under any provision of the Act.--There is no provi-
si on
490

in the Act which by a legal fiction makes himan assessee.
Unlike s. 226 (3 )(x) of 1961 Act, there is /'no provision in
the 1922 Act that the garnishee who fails to conply with the
notice issued under sub-s. (SA) of s. 46 shall be deenmed to
be an assessee in default. No penalty, therefore, ‘can be
i nposed on a garni shee under sub-s. (1) of s. 46, even if he
fails tO conply with the notice issued to hi munder sub-s.
5A of s. 46. [496 G H, 497 A

(2) Section 73, sub-sections (1) and (2) of the Estate
Duty Act correspond to s. 45(1) of the 1922 Act deeming the
accountable person to be in default only on his failure tO
pay in accordance with the requisition contained in the
noti ce. Since s. 73, sub-section (5) by incorporating the
provi sions of sub7 sections (1), (1A, (2), (3), (4, (5,
(5A), (6) and (7) of s. 46 of the 1922 Act nmkes them ap-
plicable for the purpose of collection “and recovery of
estate duty, it nust follow a fortiori that penalty can be
i mposed on a garnishee, under section 73, sub-section (5)
of the Estate Duty Act, 1953 read with section 46, sub-
section (1) of the ACt of 1922 only, if the garnishee can be
said to be an accountabl e person in default. The garnishee
cannot be regarded as an accountable person, since section
2, sub-section (12A) defines 'accountable person’ to nean
the person accountable for estate duty within the neani ng of
the Act and the garni shee does not cone within the category
of persons specified in sections 53 and 54 as persons ac-
countable for estate duty. There is also no provision in
the Estate Duty Act, 1953, deeming a defaulting garni shee as
an account abl e person in default by a legal fiction. In the
instant case the order .dated 25th March, 1964, i mposing
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penalty of RS. 3,000/- On the appellant is outside the power
of the Assistant Controller under the Estate Duty Act, 1953.
[497 B, D-H

(3) The plain effect of section 53, sub-s. (1) read with
S. 73, sub-sec. (1) is that .when an order of assessment is
made not only the accountable person in respect of whom
proceeding for assessnent has been taken, but also every
other accountable person as defined ins. 2(2) and (12A)
woul d be liable to pay the anmount of estate duty, limted of
course to the assets of the deceased which he’ actually
recei ved or which, But for his own negligence or default, he
m ght have received. [501 C H 502 A]

(4) The words "the property passing on the death",
appearing in the expression "the whole of the estate duty
on the property passing on the death" in subsection (1) of
s. 53, according to their plain grammatical construction
i ndi cate that every accountabl e person would be accountable
for the estate duty on the entire property passing or deened
to pass on'the death of the deceased. [502 C D
('5)The argunent that having regard to the words "where any
property passes" appearing in the opening part of the sub-
section, coupled w th the words "such property so passes
and "the property so passing , appearing in the respective
sub-clauses, the word the" appearing before the words
"property passing on the death" nmust again refer to the sane
property which is referred to in the respective sub-clauses
(a), (b) or (c), as the case may be is not well founded, for
it ignores one very inportant circunstance nanmely, that each
of the persons nentioned in sub clauses (a), (,b) and (c) is
rendered accountable for the whole of the estate duty not,
nerely "on the property so passing"”, but . on "the property
passing on the death ". [502 D F]

(6) Wiere the legislature wanted to refer . to the specif-
ic property passing on the death of the deceased described
in the opening, part of the sub-section, the |egislature used
the words "such property so passes" and 'the | property so
passing”" in the sub-clauses (a), (b) and /(c), but while
i mposi ng accountability for the estate duty, the |egislature
,made a deliberate departure and instead of the words the
property so passing", which were fanmiliar coinage, it used
the words "the property passing on the death". Thi's highly
significant departure in phraseology Cearly indicates that
the legislative intent was that each of the  persons nen-
tioned in sub-clauses (a), (,b) and (c) should be account-
able for the estate duty on the entire property passing  on
t he deat h. It was for this reason t hat t he
liability of each of these persons had tobe linmted to the
assets of the deceased Wiich he actual ly received or which
but for his own neglect or default he might have received"
If the liability. of each of these persons was only to the
extent of the estate duty On the particul ar-property falling
within the respective sub; clause, there Was need for limt-
ing it to the assets of the deceased which  such /person
recei ved or ought to have received. [502 F-H, 503 A]

491

(7) The possibility that an anomaly nay arise is only a
factor to be taken into account by the court where two
interpretations are possible, but where the meaning of a
statutory provision is plain, it cannot alter such meaning.
Though the trustee of an insurance policy taken out by the
deceased under the Married Wnen's Property Act, 1874 would
fall within sub-clause (b) and hence becone accountable for
the estate .duty on the entire property passing on the
death, he would not be liable to pay the estate duty out O
the policy nonies, since the estate of the deceased would
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have no interest in the policy nonies and the policy nonies
would not formpart OF.the estate of the deceased and his
liability as an accountable person would be limted only to
the assets of the deceased which he has actually received or
whi ch he ought to have received. [503 C DO

(8). Sub-section (5) of s. 53 nerely enphasises the
principle of joint and several liability where two or nore
persons are accountable for estate duty. in respect of any
property passing on the death of the deceased, regardless
whet her they are so accountable in the sane capacity or in
di fferent capacities. It would be reading rmuch nore in sub-
section (5) than what its |anguage warrants to say that this
sub-section is consistent only with an accountable..person
nmentioned in sub-clause (a), (b) or (c) of sub-section (1)
being accountable only in respect of estate duty on the.
particular property passing to himon the death of the

deceased.
(9) The object of sub-section (5) of s. 53 is to provide
that every  accountable person shall be Iliable not only

jointly wth other accountabl e persons, but also severally
for estate duty inrespect of any and every property passing
on the death of the deceased. On a proper construction of
sub-section (1) of s. 53, read in the context of the other
provisions O the Act, each of the persons nentioned in
sub-clauses (a), (b) and (c) would be accountable for the
estate duty on the entire property, passing on the death and
his accountability qua the Revenue would not be limted only
to the estate duty on the particul ar property passing to
him [503 F, 503 C D

(10) In the instant case, the lessors were clearly
accountabl e persons since they admttedly took possession
of and internmeddled with the | eased prem ses which forned
part of the estate of the deceased.” The order of assessnent
made by the Assistant Controller of Estate Duty was not
chal | enged by the appellant inthe wit petition, nor was it
decared invalid by a superior authority at the instance of
the | essors. Not even any steps appear to have been taken
by the lessors for the purpose of challenging the order of
assessnment. The lessors were in the circunstances, account-
able for the whole of the estate duty on the entire property
passing on the death of the deceased and hence they were
liable to pay the estate duty of Rs. 1,40,0920/20 |inited of
course to the extent of the |eased prem ses which consti -
tuted the asset of the deceased received by them [504
H, 505 A-B]

(11 ) Since the rent of the | eased prenm-ses was payable
by the appellant to the | essors under the |l ease deed and the
| essors were liable to pay the estate duty of Rs.
1,40,090/20 it was conpetent tO the Assistant Controller to
issue a notice under section 73. sub-section (5) read wth
section 46, sub-section (SA) of the Act of - 1922 requiring
the appellant to pay the ampunt of rent due and to becone
due in respect of the | eased prem ses. [505 C D

(12) The notice dated 9th January 1962 was a valid
notice and the appellant was bound to conply with it .and to
pay to the Assistant Controller the amobunt of rent due or to
becorme due in respect of the | eased prenises. Non-nentioning
of the lessors in the notice as the persons to whom the
amount of rent .was due fromthe appellant in respect of the
| eased prem ses does not render the notice invalid or inef-
fective. What the notice dated 9th January 1962, in sub-
stance and effect required the appellant to do was to pay to
the Assistant Controller, the ambunt due or to becone due
from the appellant to the lessors in respect of the |eased
prem ses; that anount could rightly and legitimately be
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described as ampbunt due to the estate of the deceased so as
to be covered by the terns of the notice. [505 H, 507 D
(13) Questions of fact not raised in the wit petition nor
argued before the High Court, cannot be allowed to be agi-
tated for the first time before this Court. [506 B]
492

(14) In order that proceeding may be validly taken
agai nst a garni shee under section 73, sub-section (5) read
with section 46, sub-section (5A), it is not necessary that
the accountabl e person nmust be deened to be in default and
hence such garni shee proceedi ng need not be preceded by a
noti ce of demand on the accountabl e person under sub-section
(1) of section 73. [506 G H|

Third |Incone Tax O ficer, Mangalore v.M Danmadar Bhat,
71 | TR 806, followed.

[ Their Lordships expressed their opinion that the view

taken in -this decision was not correct for three reasons
giiven by them]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 783  of
1972).

(Appeal by Special Leave fromthe Judgnent and Order
dated the 1st Decenber 1969 of the Calcutta High Court in
Cvil Rule No. 1274 of 1974).

S.C. Majundar and Ms. Laxmi Arvind, for the appellant.

G C. Sharma and P.L. Juneja, for the respondent.

The Judgnent of the Court was delivered by

BHAGMTI, J.--Thi's appeal by special  leave raises a
short question of law as to the scope of grani shee proceed-
ing under section 73, sub-section (5) of the Estate Duty
Act, 1953 read with section 46(5A) 'of the Indian
I ncome- Tax Act, 1922. A'brief narration of the facts giving
rise to the appeal would be sufficient to explain the back-
ground agai nst which the question arises for determ nation
in the appeal

One Raj Bhupati Nath Dev Bahadur died on 23rd Septenber
1959 | eaving considerabl e novabl e and i rmovabl e properties
which included inter alia a building situate at~ No. 13,
India Exchange Pl ace, Calcutta. Respondents Nos. 3 and 4
Claimng respectively to be the son and daughter of the
deceased delivered to the Assistant Controller ~ of Estate
Duty an account in formED 1 of the properties in respect of
whi ch, according to them estate duty was payable on the
death of the deceased. The account was filed by respond-
ents Nos. 3 and 4 in their capacity as executors of the WI|I
dated 20th Decenber, 1957 said to have been  nmade by the
deceased prior to his death. The Assistant Controller
i ssued notice under section 58,. sub-section (2) to respond-
ents Nos. 3 and 4 as accountabl e persons and after hearing
them made: an order dated 23rd Septenber, 1960 assessing the
princi pal value of the estate of the deceased and determ n-
ing a sum of Rs. 1,40,090.20 as the-anount payable as
estate duty. It appears that the Assistant Controller was
not abl e to recover the anpbunt of estate duty from re-
spondents Nos. 3 and 4, since nost of the estate of the
deceased consisted of imovable properties which wore |et
out to different tenants’ and according to respondents Nos.
3 and 4, rent was not being paid to themby the tenants.
One of the imovable properties left by t he deceased,
nanmely, the building situate at No. 13, India Exchange Pl ace
CalcUtta was in the possession of the appellant. Accor di ng
to the
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appellant, it had been let out to himby nine persons who

were the nephews and ni eces of the deceased and who clai ned
to be the heirs of the deceased on the basis that the de-
ceased died wthout making any WIl and did not |eave any
wi dow or son or daughter surviving him The |ease given to
the appell ant by these nine persons, who may for the sake of
conveni ence be hereinafter referred to as the lessors, was
under a registered deed dated 5th March, 1960 and it was a
| ease for a period of thirty-one years with effect from 1st
March, 1960 carrying rent at the rate of Rs. 1,400/- per
nonth. Since the | eased prem ses--that is how we propose to
descri be the building | eased to the appellant by the |es-
sors--admittedly belonged to the estate of the deceased, the
rent payable by the appellant was a fortjori an anpbunt which
in |aw belonged to the estate and hence the Assistant Con-
troller issued a notice dated 9th January, 1962 to the
appel I ant  under section 73, sub-section (5) of the Estate
Duty ~Act, 1953 read with section 46, sub-section (5A) of
the Indian | ncone-Tax Act, 1922 (hereinafter referred to as
the Act of 1922) pointing out that "a sumof Rs. 1,40, 090.20
is due from Shri Tulsi Charan Deb and others on account of
estate duty as account. able persons to the estate of late
Rai Bhupati Nath Deb" and requiring himto pay forth-
with "any anount due fromyou to or, held by you, for, or on
account of the said estate of Bhupati Nath Deb Bahadur" upto
the anount' of Rs. 1,40,090.20as also "to pay noney which
may subsequently beconme due fromyou to themor which you
may subsequently hold for or on account of them upto the
amount of arrears still remaining unpaid, forthwith on the
noney becom ng due or being held by you as aforesaid, as
such paynent is required to neet the ampunt duo by the
accountable person in respect of arrears of ' estate duty".
It was stated in the notice that any paynent. nade by the
appellant in conpliance with the request contained in the
notice would in |aw be "deened to have been made under the
authority of the accountabl e person" and the receipt of the
Assistant Controller "will constitute a good and sufficient
di scharge of his liability to the person to the extent of
the amount referred to in the receipt". The appellant; on
receipt of the notice, paidthe rent for the months  of
Decenmber, 1961 and January 1962 aggregating to Rs. 2,800/-
to the Assistant Controller and informed thelessors about
the sane. The |l essors, by their attorney’'s letter dated 24th
February, 1962, however, contended that the notice issued by
the Assistant Controller against the appellant was ineffec-
tual, since the |essors had not been assessed to estate duty
by the Assistant Controller as accountabl e persons and the
Assi st ant Controller was, therefore,  not ~ conpetent to
require the appellant to pay to himthe anount of rent which
was due fromthe appellant to the | essors and noreover, the
notice required the appellant to pay only such anmount as was
due fromthe appellant to respondents Nos. 3 .and 4 as ac-
count abl e persons and since the anbunt of rent was due from
the appellant to the | essors and not to respondents Nos. 3
and 4, the appellant was not liable to pay the anbunt of
rent in respect of the |leased premises to the Assistant
Controller. The appellant acting on this letter of the
| essors’ attorneys. did not pay any further rent to the
Assistant Controller but paid rent for the nonths from
February to May 1962 to the | essors. No further paynent of
5--502 sC /77

494

rent was thereafter made by the appellant either to the
Assistant Controller or to the lessors. Since the appell ant
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did not pay any rent to the Assistant Controller for the
peri od subsequent to January 1962 in defiance of the
notice dated 9th January, 1962, the Assistant Controller
issued a notice dated 5th March, 1964 to the appellant
requiring himto show cause why penalty in the sumof Rs.
10,000/ - should not be levied for the default conmtted by
hi m The appel | ant addressed a letter dated 13th Mar ch
1964 pointing out that the accountable persons nentioned in
the notice dated 9th January, 1962 were "Shri Tulsi Chandra
and others", that is, respondents Nos. 3 and 4 and the
appel l ant had no concern or connection with these account-
able persons nor was any anount due fromhimto them and
hence the notice dated 9th January 1962 was m sconceived.
The appellant also called upon the Assistant Controller
to refund the sumof Rs. 2,800/- paid by himin respect of
rent for the nonths of Decenber 1961 and January 1962 on the
ground that this payment had been made by hi munder a bona
fide mstake of law. This explanation furnished by the
appel l'ant was found unacceptabl e and the Assistant Control -
l'er passed an order dated 25th March, 1964 holding that
rent for the nonths commencing from March 1962 and ending
with March 1964 aggregating to Rs. 35,000/- had been paid by
the appellant to the |lessors in contravention of the notice
dated 9th January, 1962 issued against himand inposing a
penalty of Rs. 3,000/- under section 73, subsection (5) of
the Estate Duty Act, 1953 read with section 46(1) of the Act
of 1922 and requiring the appellant to pay up the anpbunts of
Rs. 35,000/- and Rs. 3,000/--on or before 6th April, 1964.
The appellant thereupon filed a wit petition in the Hi gh
Court challenging the validity of the proceedi ngs adopted by
the Assistant Controller under section 73(5) or the Estate
Duty Act, 1953 read with s. 46(5A) of the Act’ of 1922 for
recovery of the amount of estate duty fromthe appellant as
also the legality of the Order dated 25th March 1964 i npos-
ing penalty of Rs. 3,000/- on the appellant. The Hi gh Court,
by a judgnent dated 1st Decenber, 1969, rejected the wit
petition and hence the present appeal by speci al | eave
obtained fromthis Court.

There are two questions which arise for  deternination
in this appeal: first, whether the notice dated 9th January,
1962 i ssued by the Assistant Controller to the —appellant
was a valid notice under which the appellant was bound to
pay the amount of rent in respect of the | eased premises to
the Assistant Controller, and secondly, even if the notice
dated 9th January, 1962 was a valid notice and it obligated
the appellant to DaY the anpunt of rent to the Assi'stant
Control Ler, whether any penalty could be levied on the
appel l ant for contravention of the terns of the notice. The
first question is not free fromdifficulty but the second is
relatively sinple and hence it would be convenient to  begin
first with a discussion of the second question. Now, at the
date when the notice dated 9th January. 1962 was issued by
the Assistant Controller the Act of 1922 was in force and
hence the notice was issued under section 73, —sub-section
(5) of the Estate Duty Act, 1953 read with section

495

46(5A) of the Act of 1922. Section 73, sub-section (5). of
the Estate Duty Act, 1953 provides inter alia that the
provi si ons of sub-sections (1), (1A, (2), (3), (4, (5,
(5A), (6) and (7) of section 46 of the Act of 1922 shal
apply as if the said provisions were provisions of Estate
Duty Act, 1953 and referred to estate duty and suns im
posed by way of penalty or interest under the Estate Duty
Act, 1953 instead of to incone-tax and suns inmposed by way
of penalty or interest under the Act of 1922 and to Control -




http://JUDIS.NIC IN

SUPREME COURT OF | NDI A

Page 8 of 19

ler of Estate Duty instead of to Inconme Tax O ficer. Sec-
tion 46 of the Act of 1922 |ays down the nbde and tine of

recovery of
are materi al
foll ows:

i nconmet ax and two sub-sections of this section

nanel y, subsections (1) and (5A) which read as

"(1) When an assessee is in default in
maki ng a paynment of income-tax, the Incone-tax
Oficer my in his discretion direct that, in
addition to the anmount of the arrears, a sum
not exceedi ng that anmpunt shall be recovered
fromthe assessee by way of penalty." and

"(5A) The Incone-tax Oficer may at any
time or fromtime to time, by notice in wit-
ing (a copy of which shall be forwarded to the
assessee at his last address known to the
I ncome-tax Officer) require any person from
whom noney is due or may becone due to the
assessee or. any person who holds or nmay subse-
gquentiy hold nmoney for or on account of the
assessee to pay to the Incone-tax Oficer
either forthwith upon the noney beconing due
or being held or at or within the time speci-
fied in the notice (not being before the noney
becomes due or is held) so nuch of the noney
as is sufficient to pay the ampbunt due by the
taxpayer in respect of arrears of incone-tax
and penalty or the whole of the noney when it
is equal to or less than that anount.

The 1 ncone-tax O ficer may at any tine
or. fromtine to tine anend or revoke any such
notice —or extend the tine for nmaking any
paynment in pursuance of the notice.

Any person naking any paynment in conpli-
ance with a notice wunder this sub-section
shal | be deened to have made the paynment under
the authority of the assessee and the receipt
of the Income-tax O ficer shall constitute a
good and sufficient discharge of the liability
of such person to the assessee to the
extent of the amount referred to in the re-

cei pt.

Any person discharging any liability to
the assessee after receipt of the notice
referred to in this sub-section shall be

personally liable to the Income-tax O ficer to
the extent of the liability discharged or to
the extent of the ability of the assessee for
tax and penalties, whichever is |ess.
496

If the person to whoma /notice under
this sub-section is sent fails to make paymnent
in pursuance thereof to the Incone-tax Ofi-
cer, further proceeding may be taken by and
before the Collector on the footing that the
Income-tax Oficer’s notice has the sane
effect as an attachnent by the Collector in
exercise of his powers under the proviso to
sub-section (2) of section 46.

VWere a person to whoma notice under
this subsection is sent objects to it on
the ground that the sum demanded or any part
thereof is not due to the assessee or that he
does not hold any noney for or on account of
the assessee, then, nothing contained in this
section shall be deened to require such
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person to pay any such sumor part thereof, as

the case nmay be, to the Incone-tax Ofi-

cer."
The penalty under sub-section (1) of section 46 can obvi ous-
ly be inposed on an assessee only when the assessee is in
default in nmaking paynent of income tax and under section
45, the assessee would be deened to be in default when he
fails to pay the anount of incone tax specified as payable
in a notice of demand served, inter alia, under section 29
within the time nentioned in the notice of demand or if no
time is so nmentioned, then on or before the first day of
the second nonth following the date of service of the
notice of demand. Thus, two conditions nust be fulfilled
bef ore penalty can be inposed under section 46, sub-section
(1): one is that the person on whompenalty is sought to
be inposed nust be an assessee and the other is that the
assessee must be in default within the neaning of section
45. \Where a-garnishee i's required by notice issued under
sub-section (5A) of section 46 to pay to the Incone-tax
O ficer so nmuch of the nmoney due or which nay becone due
from ~the garnishee to the assessee or held or which may
subsequently be held by the garnishee for or on account of
the assessee, ‘as is sufficient to pay the ampbunt due by the
tax payer in respect of the arrears of inconme tax, he does
not becone /an assessee as defined in section 2, sub-section
(2). That sub-section defines an assessee to nean a person
by whom incone tax or any other sumof noney is payable
under the Act and the anobunt which the garnishee is required
to pay to. the Incone Tax Officer in virtue of a notice
under sub-section (5A) of section 46 is not "income tax or
any other sum of noney-payabl e under this Act". The garni-
shee nerely pays the anmount which is due fromhim to the
assessee and such paynment is in discharge of the debt owned
by himto the assessee. It is not a paynent the liability
for which is created under any provision of the Act. The
garni shee is thus not an assessee within the meaning of the
definition of that termin section 2, sub-section (2) nor is
there any provision inthe Act which by ‘a Jlegal ~fiction

nakes him an assessee. The Act al so does not contain any
provision that the garnishee who fails to comply wi'th the
noti ce i ssued under sub-section (5A) of section 46 shall " be
deemed to be an assessee in default. It is interesting to

conpare the provisions of the Act of 1922 with the «corre-
spondi ng provisions of the Incone-tax Act, 1961 (hereinafter
referred to as the Act of 1961). Clause (x) of sub-section
(3) of section
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226 of the Act of 1961 provides in clear and explicit termns
that if the garnishee, to whoma notice  under’/ sub-section
(3) is sent, fails to nake paynent in pursuance thereof to
the Incone Tax O ficer, he shall be deemed to be an asses-
see in default in respect of the amount specified in the
notice. But no such provision is to be found in the Act of
1922. It is, therefore, obvious that no penalty ~can be
i nposed on a garni shee under sub-section (1) of section 46,
even if he fails to conply with the notice issued to him
under subsection (5A) of section 46. Now the schene of
coll ection and recovery of estate duty under the Estate Duty
Act, 1953 is substantially the sane as that under the in-
cone-tax law. Section 73, sub-sections (1) and (2) of the
Estate Duty Act, 1953 correspond to section 45, sub-section
(1) of the Act of 1922. These two sub-sections provide that
where any estate duty, penalty or interest is due in conse-
guence of any order passed under the Act, the Controller
shall serve upon the person accountable or other person
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liable to pay such estate duty, penalty on interest, a
notice of denand in the prescribed formspecifying the sum
and the time within which it shall be payabl e and any anount
specified as payable in the notice of demand shall be paid
within the tine, at the place and to the person nentioned in
the notice, or if notime is so nentioned, then on or before
the first day of the second nonth following the date of
service of the notice and any person accountable failing so
to pay shall be deened to be in default. The Estate Duty
Act, 1953 also, therefore, contenplates issue of a notice of
demand to the accountable person after an order of assess-
ment is made under the Act and it is only when the account-
abl e person fails to pay in accordance with the requisition
contained in the notice of demand that he is to be deened to
be in default. ~Section 73, subsection (5) then incorporates
the provisions of sub-sections (1), (1A (2), (3), (4), (95),
(5A), (6) and (7) of section 46 and makes them applicable
for the purpose of collection and recovery of estate duty.
It mnust followa fortiori that penalty can be inposed on a
garni shee” under section 73, sub-section (5) of the Estate
Duty Act, 1953 read with section 46, sub-section (1) of the
Act of 1922 only if -~ the garnishee can be said to be an
accountable person in default. But, for |Iike reason as
those di scussed while dealing with the provisions of the Act
of 1922, the garni shee cannot be regarded as an accountable
person, since section 2, sub-section (12A) defines 'account-
able person to nmean the person-accountable for estate duty
within the 'neaning of the Act and the garni shee does not
cone within the category of persons specified in sections 53
and 54 as persons accountable for estate duty. There is
also no provision inthe Estate Duty Act, 1953 deeming a
defaul ti ng garni shee as an accountable person in default by
a legal fiction. It is. therefore, difficult to see how an
order inposing penalty could be passed against the appel-
lant. even if the notice dated 9th January, 1962 was a valid
noti ce under which the appellant was bound to pay the amount
of rent in respect of the |eased prem ses to the Assistant
Controller and be failed to do so. The order dated 25th
March. 1964 inposing penalty of Rs. 3000/- on'the appellant
must therefore. be held to be outside the Dower ~of  the
Assistant Controller under the Estate Duty Act, 1953 and it
must be quashed and set aside.
498

That takes us to the consideration of the first question
as to the validity of the notice dated 9th January, 1962. W
have already referred to the relevant provisions of this
notice, but it would be desirable to recapitulate them here.
The notice starts with the recital of the fact that a sum of
Rs. 1,40,090.20 is due fromrespondents Nos. 3 and 4 on
account of estate duty "as accountable persons/'to the estate

of late Bhupati Nath Deb Bahadur". This recital states very
clearly that the ampunt of Rs. 1,40,090.20 is due on account
of estate duty payable on the death of the deceased. Then

it goes on to require the appellant to pay to the Assistant
Controller the anpbunt which is due or may becone due from
him to the estate of the deceased or which is held or nay
subsequently be held by himfor or on account of the estate
of the deceased upto the amount of Rs. 1,40,090.20. Here the
amount which the appellant is called upon to pay to the
Assistant Controller is the anbunt due or to become due to
the estate of the deceased. The purpose for which such
amount is required to be paid is to neet "the anount due by
the accountable person in respect of the arrears of estate
duty" and the appellant is intimated that any paynment made
by himin conpliance with the notice would in | aw be "deened
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to have been made under the authority of the account abl e
person” and the receipt of the Assistant Controller would
constitute good and sufficient discharge of the liability of
the appellant "to the accountable person." The argunent of
the appellant was that the words "accountabl e person" here
in the context neant respondents Nos. 3 and 4 and since the
amount of rent was payable by himto the | essors and not to
respondents Nos. 3 and 4, the notice was inoperative and did
not obligate himto pay the amount of rent to the Assistant
Controller. This argument may, at first blush, appear a
little attractive, but a close |ook at the schene and rele-
vant provisions of the Estate Duty Act, 1953 woul d be suffi-
cient to repel it.

The Estate Duty Act, 1953 has been enacted in exercise
of the |egislative power conferred under Entry 87 of List 1
of Seventh Schedul e to the Constitution and it provides for
| evy and collection of- estate duty in respect of property.
The charge of estate duty is inposed by section 5 which
provides that in the case of every person dying after the
conmencenent of the Act, there shall be levied and pai d
upon -the principal value of  property, settled or not set-
tl ed which passes on the death of such person, a duty called
"estate duty" at the rate fixed in accordance with sect;on
35. What property shall be deenmed to pass on the death of a
person is/laid down in sections 6 to 16 which occur under
the heading "Property which is deened to pass". Sections 17
to 20A enacts special provisions relating to transfers to
control | ed conpani es and there are certain exceptions to the
charge of estate duty enumerated in sections 21 to 33. The
aggregation of property and rates of ‘estate duty are provid-
ed in sections 34 and 35. The node of determ nation of the
principal value of the property passing on the death of a
person is dealt with in sections 36 to 43 and certain deduc-
tions and all owances to be nade in determnining the principa
val ue of the estate are to be found in sections 44 to 50-B
Then follow a catena of sections providing for collection

of estate duty. Section 53 |lays down as to who shall be
accountabl e for estate duty and what
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shall be the duties and liabilities of such person ‘and it

reads as foll ows:
"53 (1) Where any property passes .on
the death of the. deceased-

(a) every legal representative to whom
such property so passes for any beneficia
interest in possession or in whom any interest
in the property so passing is at any tine
vest ed,

(b) every trustee, quardi an, conmittee or
other person in whomany interest in the
property so passing or the managenent thereof
is at any tinme vested, and

(c) every person in whomany interest /in
the property ’'so passing is vested in posses-
sion by alienation or other derivative title,

shall be accountable for the whole of
the estate duty on the property passing on the
death but shall not be liable for any duty in
excess of the as sets of the deceased which he
actually received or which, but for his own
negl ect or default, he m ght have received:

X X X X
(3) Every person accountable for estate
duty under this section shall, wthin six

mont hs of the death of the deceased, deliver
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to the Controller an account in the prescribed
formand verified in the prescri bed manner of
all the properties in respect of which estate
duty is payable:

Provi ded that the Controller may extend
the period of six nonths aforesaid on such
terns which may include paynent of interest as
nmay be prescri bed.

(4) Were the person accountable knows
of any property which he has not included in
his account because he does not know its
ampunt or value, he wmy state that such
property exists, but he does not know the
amount  or value thereof and that he wunder-
takes, = as soon as the anpbunt and value are
ascertained to bring a supplenentary account
thereof and to pay both the duty for which he
may be liable in respect of such property and
any further duty payable by reason thereof for
which he nay be liable in respect of the
property mentioned in the original account.

(5) Were two or nore per sons are
account abl e, whether in the sane capacity or
in different capacities, for estate duty in
respect of any, property passing on the death
of the deceased they shall be liable jointly
and severally for the whole of the estate duty
on the property of passing.

500
The words '| egal representative occurring in clause (a) of
sub-section (1) of section 53 are defined in section 2,
sub, section (12) to nean:
"a person who in l|aw represents the
estate of a deceased person, and includes--
(i) an-executor,
(ii) ~as regards any obligation under this
Act, any person who takes possession of, or
intermeddl es with, the estate of a deceased
person or any part thereof, and
(iii) where the deceased was a coparcener of
a Hindu fam |y, the manager for the
time being of the famly;"
Anot her expression which occurs in section 53 and other
provisions of the Act is 'person accountable’ or ’'account-
able person’ and that is defined under section 2, sub,sec-
tion (12A) to mean:
"the person accountable for estate duty within
the neaning of this Act, and includes every
person in respect of whomany proceedi ng under
this Act has been taken for the assessment | of
the principal value of the estate of the
deceased :"
The power to make provisional assessnment in advance | of
regul ar aSsessnent is conferred under section 57 which reads
as follows:
"57( 1) Estate duty shah be due from
the date of the death of the deceased, and the
Controller may, at any tine after the receipt
of account delivered under section 53 or
section 56, proceed to make in a summary
manner a provisional assessnent of the estate
duty payable by the person delivering the
account on the basis of the account so deliv-
er ed.
(2) Upon a provisional assessment being
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made under sub,section (1), the person so
assessed shall pay to the Controller, or
furnish security to the satisfaction of the
Controller for the paynment of, the estate
duty, if any, payable on the provisiona
assessnment, and the Controller shall thereupon
grant him a certificate that such duty has
been or will be paid or that none is due, as
the case may be, in respect of the property
nmentioned in the certificate.

(3) After regular assessnent has been
made under section 58 any amount paid towards
the  provisional assessnent nade under sub-
section (1) shall be deened to have been paid
towards the regul ar assessnent.

X X X X"

Section 58 provides for-the maki ng of regular assessment and
confers ~power on the Controller to assess the principa
val ue of the estate of the deceased and to deternmne the
ambunt payable as estate duty. Then there are provisions
relating to reopening of assessnent, penalty for default or
conceal nent and rectification of mnmistakes in the assess-
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ment . Section 62 provides inter alia that any person ob-
jecting to any valuation nade by the Controller, or to any
order nade /by the Controller determning the estate duty
payabl e under section 58 or section 59 or denying his Ili-
ability to the anmount of estate duty payable in respect of
any property, may withinthirty days of the date of receipt
of the notice of demand under section 73, appeal to the
Appel late Controllerand the Appellate Controller is given
the power to dispose of the appeal. ~Then a further appea
is provided to the Appellate Tribunal wunder section 63
followed by a reference to the H gh Court under section 64

and an appeal to the Supreme Court under section 65. There
are certain other provisions following on these sections
which are not nmaterial for our purpose until we cone to
section 73 to which we have already referred. The | ast

section which is nmaterial is section 74 which provides that,
subject to the provision of section 19, the estate  duty
payabl e in respect of property, novable or inmovable, pass-
ing on the death of the deceased shall be a first charge on
the i movabl e property so passing, in whonsoever it my vest
on his death, after the debts and encunbrances allowable
under Part VI of the Act. This is broadly the schene of the
Estate Duty Act, 1953 and it is in the light of this schene
that we have to determ ne the question which arises’ for
consi deration in this appeal

It is clear fromthe resune of the provisions of the
Estate Duty Act, 1953 which we have given above that | under
sub-section (3) of section 53 every person-accountable for
estate duty under sub-section (1) of that section is |liable
to deliver to the Controller within six nonths of the death
of the deceased an account of all properties in respect / of
which estate .duty is payable on the death of the deceased.
There may be and in many cases there would be nore than one
person accountable for estate duty under sub-section (1) of
section 53 and the obligation to deliver an account of al
the properties in respect of which estate duty is payable
woul d be on each of the persons so accountable. But one out
of several accountable persons may deliver an account to the
Controll er wunder sub-section (3) of section 53 and that
would be sufficient to enpower the Controller to proceed
under section 57, sub-section (1) to nmake a provisiona
assessnment of the estate duty payable by such accountable
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person on the basis of the account so delivered and when
such provisional assessnment is nade, the accountable person
"so assessed" would be liable under subsection (2) of sec-
tion 57 to pay to the Controller" the estate duty, if any,
payable on such provisional assessment. The anount of
estate duty provisionally assessed woul d be payable only by
the account abl e person on whomthe provisional assessnent is
made. The Controller would thereafter be entitled under
section 58 to nake an order of regular assessnment assessing
the principal value of the estate of the deceased and deter-
m ni ng the amobunt payable as estate duty. Wen an order of
assessment is nmade, not only the accountable person in
respect of whomproceeding for assessment has been taken

but also every other accountable person would be liable to
pay the amount of estate duty, limted of course to "the
assets of the deceased which he actually received or which

but for his own negligence or default, he
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nm'ght -~ have received". ~That is the plain effect of section
53, subsection (1) read with section 73, sub-section (1).
't _may be noticed that So far as the estate duty payable on
provi si onal assessnent is concerned, sub-section (2) of
section 57 provides that "the person so assessed" shall pay
the ampunt of such estate duty to the Controller, but when
we turn to sub-section (1) of section 53 and section 73,
sub-section (1), we find that the words "the person so
assessed" | are absent in boththese provisions and the |Ii-
ability to pay the anpbunt of estate duty due in consequence
of an order of assessnent nmade under the Act is on every
"person accountable", irrespective whether assessment is
made on himor not. But here a question of sonme difficulty
arises, nanely, whether each of the accountable persons in
subcl auses (a), (b) and (c) in section 53, sub-section (1)
is accountable for estate duty on the entire property pass-
ing on the death of the deceased or only for the estate duty
on the particular property falling within the respective
sub-cl auses which passes on the death. The difficulty is
created on account of the words "the property passing on the
deat h" appearing in the expression "the whole" of the estate
duty on the property passing on the death" in sub-'section
(1) of section 53 These words, according to their plain
grammati cal construction, would seemto indicate that  every
account abl e person woul d be accountable for the estate duty
on the entire property passing or deened to pass on death of
t he deceased. But it was argued on behal f of the appel lant
that having regard to the words "where any property passes”
appearing in t he openi ng part of t he sub-section
coupled wth the words "such property so passes" and
"the property so passing" appeari ng in the respective
sub-clauses, the word 'the’ appearing before the wor ds
"property passing on the death" mnmust again refer to the
same property which is referred to in the respective sub-
clause ('a), (b) or (c), as the case may be. Thi s ar gu-
nment , pl ausi bl e t hough it my seem [ not well
founded, for it ignores one very inportant circunstance.
nanely that each of the persons nentioned in sub-clauses
(a), (b) and (c) is rendered accountable for the whole of
the estate duty not nmerely "on the property so passing" but
on "the property passing on the death". Were the |egisla-
ture wanted to refer to the specific property passing on the
death of the deceased, described in the opening part of the
sub-section, the legislature used the words "such property
so passed" and "the property so passing" in sub-clauses (a),
(b) and (c), but while inposing accountability for the
estate duty, the legislature nade a deliberate departure
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and instead of the words "the property so passing"”, whi ch
were famliar coinage, it used the words "the property
passing on the death". This departure in phraseology is

highly significant and clearly indicates that the |[egisla-
tive intent was that each of the persons nentioned in sub-
clauses (a), (b) and (c) should be accountable for the
estate duty on the entire property passing On the death. It
was for this reason that the liability of each of these
persons had to be limted to "the assets of the deceased
whi ch he actually received or which. but for his own negl ect
or default, he m ght have received". If the liability of
each of these persons was only to the extent of the estate
duty on the particular property falling within the respec-
tive sub-clauses, there was no need for limting it to the
assets of the deceased which such per-
503

son received or ought to have received. The appel | ant,
however, contended that if this construction of sub-section
(1) of section 53 were accepted, it would lead to conse-
guences which could hardly have been intended by the |Iegis-
[ature. He pointed out by way of an exanple that a trustee
of an insurance policy taken out by the deceased under the
Married Women's Property Act, 1874, which policy is exenpt
from payment of estate duty by reason of the total anount
payabl e t hereunder being Rs. 50,000/- or |ess, would becone
accountable /and consequently liable to pay, out of the
policy nonies, the estate duty payable in respect of the
free estate of the deceased--to the extent of the whole of
the policy nonies in the hand of the trustee--even though
the Married Wnen's Property Act expressly provides that the
estate of the husband is not to have any interest in the
pol i cy nonies. It is not necessary for us to decide wheth-
er such an anonmaly woul d arise or not, because the possibil-
ity that an anomaly may arise on a particular, construction
is only a factor to be taken into account by the court
where two interpretations are possible, but where the nean-
ing of a statutory provision is plain, it cannot alter such
nmeani ng. Moreover, it appears to us prima facie that no
such anomaly woul d arise on the interpretation which we are
inclined to accept, because it seens that though the trustee
of the insurance policy would fall within sub, clause (b)
and hence become accountable for the estate duty on the
entire property passing on the death, he would not~ be |Ii-
able. to pay the estate duty out of the policy noni es,
since the estate of the deceased woul d have no interest in
the policy nonies and the policy nonies would not from part
of the estate of the deceased and his liability as an ac-
countabl e person would be Iimted only to the assets of the
deceased which he has actually received or which he ought to
have received.’ The appellant then relied on the | anguage  of
subsection (53 of section 53 and pointed out that even that
sub-section refers to the point and several liability of an
accountable person "in respect of any property passing on
the death of the deceased”, only to be extent of "whole of
the estate duty on the property so passing"” and urged that
if under sub-section (1) of section 53 every accountable
person were to be accountable for the whole of the estate
duty on the entire property passing or deenmed to pass on the
death of the deceased, sub section (5) would be render ed
super fl uous. But we do not think this is a correct way of
| ooki ng at sub-section (5) because what this section does
is merely to enphasise the principle of joint and severa
liability where two or nmore persons are accountable for
estate duty in respect of any property passing on the death
of the deceased, regardl ess whether they are so accountable
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in the sane capacity or in different capacities. It would
be reading much nmore in sub,section (5) than what its |an-
guage warrants to say that this sub-section is consistent
only with an accountabl e person nmentioned in sub-clause (a),
(b) or (c) of sub-section (1) being accountable only in
respect of estate duty on the particul ar property passing to

him on the death of the deceased. The object of sub-
section (5) is to provided that every accountable person
shall be liable not only jointly wth other accountable

persons, but also severally, for estate duty in respect of
any and every property passing on the death of the deceased.
Sub-section (5) does not, therefore, in our opinion, mli-
tate against the construction which we are inclined
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to place upon sub-section (1). In fact section 76 «clearly
postul ates that an-accountabl e person may have to pay estate
duty in respect of a property not passing to him and pro-
vides for his indemification in such a contingency by
saying that if a person accountable under section 53 pays
any part of the estate duty in respect of any property not
passing to him it shall, where occasion requires, be repaid
to him by the trustees or owners of that property. If an
account abl e person mentioned in sub-clauses (a), (b) or (c)
of sub-section (1) were liable for estate duty only in
respect of the. particular property passing to him there
woul d be no need for such a provision as section 76, because
in such an even there would be no question of paynent by an
account abl e person of estate duty in respect of any property
not passing ‘to him The provision for indemification
enacted in section 76 clearly suggests that an accountable
person being liable for estate duty onthe entire property
passing on 'the death nay have to pay estate duty even in
respect of a property not passing to him but in such a case
he would be entitled to be reinbursed by the trustees or
owners of that property in respect of the anpbunt of estate
duty paid by him We are, therefore, of the viewthat on a
proper construction of sub-section (1) of section 53, read
in the context of the other provisions of 'the Act, each of
the persons nentioned in sub-clauses (a), (b) and (c) - would
be accountable for the e.state duty on the entire property
passing_ on the death and his accountability qua the Revenue
would not be limted only to the estate duty on the particu-
lar property passing to him Though we are taking his
view as a matter of construction, we nust point out that it
woul d be very harsh indeed if the Revenue were to proceed
only against one accountable person for recovery of the
whole of the estate duty, |eaving out others to whom sone
property or the other may have passed, because. that | would
drive the accountable person who is required 'to pay the
estate duty in respect of the property not passing to him
to adopt proceedi ngs agai nst the owner of that property for
recovery of the amount of estate duty so paid by him and

that would wunnecessarily foster litigation, apart from
causi ng hardship to the accountabl e person and involving him
in considerable waste of tinme and noney. We think it would

be desirable if the Estate Duty Oficer hinself apportions
the estate duty anobngst different accountable persons in
accordance with their respective interests in the property
and seeks to recover from each accountable person only that
part of the estate duty which is payable in respect of the
property passing to him W are told that this is the
practice which is at present being followed by the Estate
Duty Ofice and we hope and trust that the Estate Duty
Oficer wll continue to follow the same practice even
under the law as interpreted by us.
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Now | et us consider the position of the lessors in the
light of the aforesaid discussion of the law. The |essors
are clearly-accountable persons since they adnittedly took
possession of and intermeddled with the |eased prenises
which formed part of the estate of the deceased and if their
contention is correct--and we nust assune it to be so since
that was the case of the appell ant the |eased prenises
passed to them
505
for beneficial interest in possession and in any event
interest in the |eased prem ses. becanme vested in them on
the death of the deceased. The order of assessnent made by
the Assistant Controller was not challenged by the appell ant
inthe wit petition nor was it at any tine declared invalid
by a superior authority at the' instance of the |l essons. Not
even any steps appear to have been taken by the lessors for

the purpose of challenging the order of assessnent. The
order of assessnment mnust. therefore, be taken to be wvalid
for the purpose of the present proceedings. The |essors

were in-the circumstances accountable for the whole of the
estate duty on the entire property passing on the death of
the deceased and hence they were liable to pay the estate
duty of Rs. 1,40,090.20 |limted of course to the extent of
the |eased prem ses which constituted the asset of the
deceased received by them Since the rent of the |[eased
prem ses was payable by the appellant to the | essons under
the | ease deed and the |l essors were liable to pay the estate
duty of Rs. 1,40,090.20, it was conpetent to the Assistant
Controller ‘to issue a notice under section 73, sub-section
(5) read with section 46, sub-section (5A) of the. Act of
1922 requiring the appellant to pay the anmpunt of rent due
and to beconme due in respect of the | eased prenmises. Now it
is true that in the notice dated 9th January, 1962, the
| essors were not nentioned as. the persons ' to whom the
amount of rent was due fromthe appellant in respect of the
| eased prom ses but that does not render the notice invalid
or ineffective. What the notice dated 9th  January, 1962
in substance and effect required the appellant to do was
to pay to the Assistant Controller the anpbunt due or to
becomre due fromthe appellant to the lessors in respect of
the |eased prem ses; that amount could rightly and Ilegiti-
mately be described as anount due to the estate of the
deceased so as to be covered by the terns of the notice and
hence under the notice the appellant was |liable to Pay the
arrears of rent and the anount of future rent in respect  of
the leased premses to the Assistant Controller to the
extent of Rs. 1,40,090.20. The appellant in fact rightly
understood his obligation under the notice dated 9th | Janu-
ary. 1962 and paid 2 nonths rent aggregating to Rs. 2,800/-
to the Assistant Controller and it is only thereafter that
he refused to nmake further paynment of rent, presumably with
a viewto obliging the lessors. This was clearly in breach
of the requisition contained in the notice dated 9th Janu-
ary, 1962.

Before we Close, we nust refer to .one other contention
urged on behalf of the appellant, nanely, that no notice of
demand havi ng been issued under section 73, sub-section (1).
to the |lessors, the amount of estate duty, though due in
consequence of the order of assessment made by the Assistant
Control l er, was not payable by the | easors and consequently
no notice under section 73. sub-section (5) read with sec-
tion 46, sub-section (5A) of the Act of 1922 could be issued
against the appellant requiring himto pay the anobunt of
rent due fromhim to the lessors and the notice dated 9th
January. 1962 was accordingly invalid. The Revenue put.
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forward a two-fold argunent in reply to tiffs contention

The first answer nade by the Revenue was. that this conten-
tion was at no time raised in ,he wit petition nor was it
urged before the H gh Court and since it rested on a ques-
tion of fact as to
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whet her notice of demand under section 73, sub-section (1)
was served on the | essors before issuing the notice dated
9th January, 1962, it could not be allowed to be raised for
the first time at the meaning of the appeal before us.
This answer, in our opinion, affords conplete refutation to
the contention of the appellant. The question whether
noti ce of demand was served on the | essors under section 73,
subsection (1) before issue of the notice dated 9th January,
1962 is essentially a question of fact and if it has not
been raised in the wit petition, nor argued before the H gh
Court, it cannot be allowed to be agitated for the first
time before this Court. Secondly it was urged that in any
event,” notice under section 73, sub-section (5) read wth
section 46, sub-section (5A) of the Act of 1922 could be
validly issued against a garnishee w thout service of notice
of demand-on the accountabl e person under sub-section (1) of
section 73 and hence the notice dated 9th January, 1962
could not be assailed as invalid of the ground that it was
not preceded by a notice of demand on the |essors under
section 73, /'sub-section (1). Suppose for this contention
was sought to be drawn fromthe decision of this Court in
Third |Incone-Tax O ficer, Mangalore v.M Danodar Bhat. (1)
Now, this was a decision-given with reference to sub, section
(3) of section 226 of the Act of 1961 which corresponds to
section 46, sub-section (5A) of the Act of 1922 The question
which arose for determination was ~whether action under
section (3) could be taken only where the assessee was in
default and this Court held that in a proceeding under
section 226, sub-section (3) it was not necessary that the
assessee should be in default or should be deened to be in
defaul t. This Court, speaking through Shah, J., pointed

out: "Section 226, however, provides ot her nethods of
recovery and there is no reference in section 226 (3) to,
any default on ,the part of the assessee. Section’ 226(3)

nerely states that the Incone-tax Officer may, at-any tinme
or from tine to tine’, by noticein witing require any
person who holds or may subsequently hold noney for or on
account of the assessee, to pay to the |Incone-tax O ficer
either forthwith so much of the nobney as i S sufficient to
pay the amount due by the assessee in respect of arrears or
the whole of the money when it is equal to or |ess than that
anmount . In a proceedi ng under section 226(3) of the new
Act, therefore, it s not necessary that the assessee
should be in default or should be deened to be in def aul t
and no such condition or limtation is inposed by the |an-
guage of that sub-section.” If this decision |ays down the
correct law on the subject--and since this is a decision
given by a Bench of three judges of this Court, it must / be
regarded as binding upon us--it nust be held, while inter-
preting the corresponding provisions of sub-sections (1),
(2) and (5) of section 73 of the Estate Duty Act, 1953 read
with section 46, sub-section (5A) of the Act of 1922 that,
in order that proceeding may be validly taken against a
gar ni shee under section 73 sub-section (5) read with section
46, sub-section (5A), it is not necessary that the account-
abl e person nust be deened to be in default and hence such
gar ni shee proceeding need not be preceded by a notice of
demand on the accountabl e person under sub-section (13 of
section 73. We nust, however, poi nt out that we are
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taking this view because the decision in Third Incone-Tax
O ficer, Mangal ore. v.
(1) 71 1.T.R 806.
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Danodar Bhat (supra) binds us, though we do feel that the
view taken in this decision is not correct. In the first

pl ace, the decision seens to have overl ooked the fact that
it is only when a notice of demand is served on the asses-
see under section 156 and the period for payment of tax
mentioned in it expires that the tax becones payable by the
assessee and it is only then the Inconme-tax Oficer can
proceed to recover it fromthe assessee. The garni shee
proceedi ng under section 226, subsection (3) is nerely one
of the nobdes of recovery prescribed by law. and it is diffi-
cult to see howit can be resorted to before the tax has
becorme payable by the assessee. Secondl y, sub-section (3)
of section 226 permts garni shee proceeding to be taken for
recovery  only of ’'arrears’ and no tax be said to be in
arrears until the expiry of the period for paynent of tax
specified in. the notice of demand, and thirdly, the concept
of _recovery by any node whatever before the expiry of the
time allowed for paynment of tax is foreign to the whole
schene of recovery both under the Act of 1961 and the Act of
1962 But, ~-as we have pointed out, the decision in Third
Income Tax O ficer, Mangal ore v.M Danpdar Bhat (supra) is
binding upon us and it affords a conplete answer to the
contention of the appellant.

W nust, in the circunstances, hold that the notice
dated 9th January, 1962 was a valid notice and the appell ant
was bound to comply with it and to pay to the Assistant
Controller the anmount of rent due or to becone due in
respect of the | eased prem ses.

We accordingly allow the appeal in part and issue a wit
guashi ng and setting aside the order dated 25th March, 1964
in so far as it inposes penalty of Rs. 3,000/- on the appel -
lant, but so far as the notice dated 9th January, 1962 is
concerned, we uphold its validity and reject the appeal
There will be no order as to costs throughout.

S R Appeal partly allowed.
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