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ACT:

Practice and ~Procedure--Trial Court acquitted t he
accused--H gh GCourt-Wen could reverse the Trial Court’s
findi ng.

HEADNOTE

The conplainant’s (the first respondent) father entrust-
ed certain civil suits to the appellant, who was a |awer.
The conplainant was a junior under the appellant. In a
conplaint |odged with a Magi strate it was alleged that by
making a false representation to himthat he had deposited
in the Court certain sumtowards costs in the suit, the
appel lant had collected fromhim (the conplainant) some
noney. Later, in consequence of a conprom se between the
parties the appellant returned the sumto the / conplainant’s
father by a crossed cheque. Even so the conplainant  filed
the complaint. The trial court found-that it was a case of
accounting between the parties and that being a mtter  of
civil nature, acquitted the appellant. The High Court on
the other hand reversed the acquittal and convicted and
sentenced hi munder s. 420 |.P.C
Al'lowi ng the appeal to this Court,

HELD: The Hi gh Court had no reason whatsoever in an
appeal agai nst acquittal to interfere with the conclusion
reached by the trial court, which is justified on the
evidence. The High Court was clearly wong in spelling out
di shonest intention on the part of the appellant, taking a
view different fromthat of the trial court. [106 E]

(a) Although in an appeal against acquittal. the High
Court may reappreciate for itself the entire ‘evidence and
reach its own conclusion, it is well-settled that, when the
conclusion is contrary to that of the trial court, the Hi gh
Court has a further duty to satisfy itself that the grounds
given by the trial court for acquittal are pal pably wong or
mani festly erroneous. That, as an original court trying
the case for the first time, the High Court would have
entered a verdict of conviction, is not the test in an
appeal against acquittal. This is not a case where it 1is
even renotely possible to characterise the reasons for
acquittal as pal pably and unerringly shaky, in which case
al one, there would be justification for interference by the
Hi gh Court. The reasons given by the Hi gh Court should be
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denonstrably cogent and wei ghty. [107 E, (

(b) The H gh Court has failed to take count of the
relati onship between a client and a | awer which is a chain
of mutual adjustments of accounts. A |awer’s account
should be clear and clean and above suspicion of nanipul a-
tion yet there may arise sonme onmi ssions and comm ssions in
the account which cannot give rise to a crimnal charge.
[106 G

In the instant case, the conplainant |odged the com
plaint even wthout the know edge of his father who had
already received the anmount in dispute. The appellant’s
relationship with the conplainant’s father was that of
| awyer and a client and anything outstanding fromone or the
other party was a matter of accounting between them The
conpl ai nant had no part to play on his own and he prosecu-
tion of the appellant even w thout exam ning his father as a
wi tness was unaut horised and uncalled for. There was ac-
counting® between the parties and even the correspondence
showed that there had been adjustnents between 'hem from
time to tine. That being the position dishonest intention
which-i's he principal ingredient of an of fence under s. 420
is lacking in this case. [105 E&G

JUDGVENT:

CRI M NAL APPELLATE JURI SDI'CTI ON: “Crim nal Appeal No. 23
of 1972.
103

(Appeal by Special Leave fromthe Judgment and O der
dated 22-10-1971 of the Madhya Pradesh Hi gh Court (Indore
Bench) in Crl. A No. 291 of 1970).
R L. Kohli, R C Kohli and A.-G Ratnaparkhi, for the appel-
I ant .
M K. Khan and S. K. Dhingra, for respondent No. 1.
Ram Panj wani and H.S. Parihar, for respondent No. 2.
The Judgrment of the Court ‘was delivered by

GOSWAM, J. The appellant, an advocate of 25 years’
standi ng, was charged under section 420, ‘1 ndi an Penal ' Code.
He was acquitted by the trial court holding the matter to be
of civil nature. The Hi gh Court of Mdhya Pradesh on appea
at the instance of the conplainant (the first respondent
herein) set aside the acquittal and convictedthe appellant
under section 420 I PC and sentenced himto rigorous inpris-

onment for two years and to a fine of Rs. 600/-, in default
further rigorous inprisonment for six nonths.
The complainant is the son of one Dinubhai, a /senior

partner of Dinubhai & Co., with its head office in |Bonbay
and a branch office in Indore. There were two partners,
nanely, the conplainant’s father and one M C. Mehta. Meht a
ceased to be a partner in the firmwith effect fromJuly 5

1960. A civil suit was instituted by Di nubhai against Na

Duniya, |Indore, a daily newspaper, inpleading MC.  Mhta
al so as a co-defendant. The suit Was decreed against Na

Duniya but was disnmissed against MC. Mhta wth costs
amounting to Rs. 612/- awarded to him The conpl ai nant was
acting as a junior to the appellant in this suit as well as
in several other suits filed by the firmagainst others. It
is alleged by the conpl ai nant that about February 8, 1965,
the appellant nade a demand fromhim along wth other
amounts, of a sumof Rs. 612/- being the costs awarded to
Mehta in the aforesaid suit by naking a representation that
he had already deposited the amobunt in court fromhis own
funds. Dependi ng upon this statement, the conplaint pro-
ceeds, the conplainant paid a sumof Rs. 1000/- which in-
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cluded the amount of Rs. 612/- towards the costs awarded.
The firm appeal ed agai nst the decree and it appears a
conprom se was entered with Mehta whereby Mehta relinqui shed
his claimfor costs of Rs. 612/-. This happened on March
10, 1967. On that very date the appellant returned to
Di nubhai the sumof Rs. 612/- by a crossed cheque stating
that "this appeal is just now di sposed of by the Honble Hi gh

Court, Indore. | am therefore, expected to renmit this sum
to you". Even so, the conplainant, Dinubhai’s son., |odged
a conmplaint in the court of the Additional District Magis-
trate, | ndor e Cty, on Septenber 21, 1967, bringing a

charge of cheating against the appellant by citing the only
witness in the conplaint being the Record Keeper of the High

Court. Di nubhai, his father, was not even nentioned as a
witness in the conplaint nor was he later exanmined in the
case.

8--240SCl /77
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In thetrial the conplainant exam ned hinself and one
Vijaykumar, a clerk in the office of the High Court. The

[latter has proved fromthe records of the first appeal in
the Hgh Court that the costs of Rs. 612/awarded to the
def endant, Mehta, ~in the suit had not been deposited on

behal f of the conplainant’s father, D nubhai

The conplainant reiterated his allegations in the
conplaint and further stated that after the conpromse with
Mehta which had taken place on March 10, 1967, he perused
the record of the case and came to know that the appell ant
had not deposited any nmoney of the costs to Mehta in the
court. He, however, admtted that after the conpromi se the
appel l ant had sent a cheque of Rs. 612/--to his father at
Bonbay.

In the course of cross-exani nation his " attention was
invited to his follow ng statenent given before the Magis-
trate under section 200, Crimnal Procedure Code:

"Thereafter when Shri V.V. Kulkarni told
nme the aforesaid thing | knew and had know -
edge of the fact that he had not deposited Rs.
612.00 in the court. Still /Shri  Kul karn
deceitfully demanded Rs. 612.00 from nme".

In the printed paper-book before this Court at- page 3,
paragraph 6 there is an error in-adding the word  "not"
before the word "know edge". This is clear fromthe origina
H gh Court paper-book whi ch we have exam ned.

The trial court found that it was a case of accounting

between the parties and was a nmatter of civil nature. The
trial court thus acquitted the appellant.  The H gh Court on
appeal, as nmentioned earlier, reversed the acquittal and

convi cted and sentenced the appell ant under section 420 | PC
Hence this appeal by special |eave.

The conplainant, who had earlier quarrelled wth his
father and later for some reason or other 'parted conpany
with the appellant, who was his senior, |odged the conplaint
even without the know edge of his father who had al ready
received the anount of Rs. 612/- for which the conpl ainant
was said to have been cheated. The statements of accounts
filed in the case clearly showthat at different tines the
firm was Iliable to pay certain expenses and fees to the
appel l ant and at other tines the appellant was hol ding some
noney on client’s account. The letter of Dinubhai (Ex. D 8)
dated Cctober 27, 1966, to the appellant is revealing in
this respect. The letter states, inter alia, that--

"indeed you have worked and you must
recei ve your fees. There may be |l ot of recov-
eries now due and may | request you to recover
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your fees out of the recoveries.

You are aware that | have ventured to
put Suryakant with your support at Indore and
there can be no idea ever in existence to

offend you. | think we are best friends and
there should be no hitch in that at all
X X X X
105
May | therefore request you to please

carry out all the recovery proceedings and
take all your dues you think reasonable from
the anmpbunts so recovered".
Simlarly the letter fromthe conplainant (Ex. D-39) to the
appel l ant of March 29, 1967, witten under instructions of
Di nubhai was as follows :--

"(1) . That you have submitted the | ast
statement- of account on 16-8-1966 showi ng the
cash on ‘hand of Rs. 488.60P remaining wth
you for future expenses.

(2) My client paidto you Rs. 300/ -
(Rupees three hundred) on 3-1-1967. Thus,
you had Rs. 788.60P (Rupees seven hundred
ei ghty eight and Np. sixty) cash on hand wth
you.

(3) It is, therefore, requested t hat
kindly give the detailed statenment of account
to my client, as-it is required for the pur-
poses of |nconetax".

On the top of that we find fromthe copy of the conplaint
(Ex. D-10) in Cuwvil Suit No.. 8 of 1968 B filed by D nubha
against the appellant on February 16, 1968, <claimng a
decree for the anpbunt of Rs. 11492,85 after acknow edging
the receipt of Rs. 612/-, the subject matter of the cheating
case (para 3 of the plaint). It is, therefore, crysta
clear that the appellant’s relationship with the conplain-
ant’s father was that of a lawer and a client and anything
outstanding from one or the Gther party was 'a matter of
accounting between them  The conplainant has no part to
play on his own and his prosecution of the appellant. even
without examining his father-as a wtness is absolutely
unaut hori sed and uncall ed for.

Even the receipt (Ex. P-1) upon which the H gh~ Court
principally relied goes to show that a sum of "Rs. 350.90 had
al ready been spent by the appellant and it is only on Febru-
ary 11, 1965, the date of the receipt, that this noney was
received by himfromthe conpl ai nant on behal f of Di nubhai
Even this receipt (Ex. P-1) shows that a round figure of Rs.
1000/- was paid to himleaving Rs. 37.10 as "cash for ex-
penses". By no stretch of inmagination it can be said that
any deception was practised upon the conpl ainant on February
11, 1965, when the latter parted with one  thousand rupees
i ncluding the anbunt of Rs. 612/- towards the costs payable
to Mehta. Apart fromthis the costs of 'Rs. 612/-were
indeed a liability of Dinubhai to Mehta and not a fictitious
claim There was accounting between the parties_ and even
the correspondence shows that there have been adjustnents
between the parties fromtinme to tinme. That being the
position di shonest intention which is the principal ingredi-
ent of an offence under section 420 IPCis lacking in this
case.

Even on nerits it is clear that after receipt of the
statenment of account fromthe appellant on February 10,
1965, the conplainant knew quite well that there had been
no deposit of Rs. 612/- as costs in
106




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 6

the court. There was, therefore, no occasion for making a
statenment to the conplainant to represent that the appellant
had already deposited Rs. 612/- in the court on account of
the costs payable to Mehta. Apart fromthat since the anopunt
was actually payable by the firmto Mehta, there was no need
for making any representation to the conplai nant for obtain-
ing this ampbunt. It is even probable that this anount
had been received towards paynent of costs even wthout
maki ng any representation as alleged. The H gh Court has
unnecessarily given exaggerated inportance to the typed
recei pt (Ex. P-1) of February 11, 1965, signed by the

appel l ant wherein against the anbunt of Rs. 612/- it was
recited that "the costs of Shri Mehta in the matter of Na
Duni ya, deposited by ne in the court fromny person'. It is

suggested by the appellant in the course of cross-exam na-
tion of the conplainant that this recei pt was got typed by
the conplainant~ and the appellant only signed it in good
faith in'the usual course. The conplainant, however, denied
t he suggestion. There is also no evidence to show as to who
typed the receipt or who even dictated the contents in the
receipt. \Watever be the actual position, we are not pre-
pared to hold that the conplainant’s allegation of wlful
and dishonest representation by the appellant is at al
corroborated by the recital in the receipt. On the other
hand, the history of the relationship between the parties
together with what has been set out above from the corre-
spondences. clearly lead to the conclusion that the tria
court was perfectly justified in holding that it was a
matter of civil nature and the offence under section 420 | PC
was not at all established.

The High Court, therefore, had no reason whatsoever in
appeal against acquittal to interfere with this conclusion
which is clearly justified on the evidence. This is a case
in which the H gh Court was clearly wong in  spoiling out
di shonest intention on the part of the appellant taking a
view different fromthat of the trial court.

It is not likely at all that the anpbunt of Rs. 612/- was
paid because of any representation by the appellant but
because the same was a known liability of ‘the conplain-
ant’s father as costs in favour of Mehta. What was grievous-
ly mssed by the H gh Court is that the transfer ~of npney
from the conplainant to the appellant was not for a fake
cause, nor did the passing of the noney depend crucially on
the representation, assunming it was nade, that the anount
had been already deposited by the appellant- out of his
personal funds. The High Court has positively failed to
take count of the rel ationship between the client and the
| awyer which was a chain of mutual adjustnment  of accounts
i nvol ving ascertainment of fees and all Jlegitimte and
sundry expenses. It is true that a | awyer’s account should
be clear and clean and above suspici on of “mani pul ati on but
that there may arise sone om ssions and commissions in the
account cannot give rise to a crimnal charge for which
strong and uni npeachabl e proof will be necessary:

Principally the trial <court entered the verdict of
acquittal on the ground that "the position was very clear to
the conpl ai nant that no deposit towards the costs awarded to
M C. Mehta had been nmade by the accused" and "as such the
possibility that the conplainant was fully aware of the rea
position about the alleged deposit cannot be rul ed
107
out". The above conclusion of the trial court rests on the
conplainant’s position as a junior |awer assisting the
appellant in the particular suit and in other eases; the
conplainant’s own adm ssion before the Magistrate in his
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statement recorded under section 200, Criminal Procedure
Code that he (conplainant) "knew and had know edge of the
fact that he (the appellant) had not deposited Rs. 612/- in
the court"; and the statenment of account of February 9,
1965, received by the conplainant on February 10, 1965,
showing that the deposit of Rs. 612/- had not been nen-
tioned.

It is, therefore, inpossible for the H gh Court to hold,
on the evidence on record, that "it is difficult to agree
with the learned Magi strate that Suryakant rmust have known
and did actually know that no deposit had been nade". The
Hi gh Court even did not refer to the statement of the com
plainant in his initial deposition which was put to him in
the course of cross-exam nation

The Magistrate also gave inportance to. the fact that
the conplainant’s  father, on whose behalf alone the com
pl ai nant was acting, should -not have been examined as a
Wit ness. The Magi strate al so consi dered the unusual del ay
in | odging the conplaint as one of the grounds for "treating
their real controversy to be of civil nature"

I[t-is true that in an appeal against acquittal, the Hi gh
Court nmay reappreciate for itself the entire evidence and
reach its own conclusion, but it is equally well-settled
that when ‘the said conclusion is contrary to that of the
trial court, the High Court has a further duty to satisfy
itself that the grounds given by the trial court for acquit-
tal are palpably wong or manifestly erroneous, shocking
one’'s sense of justice. That, as an original court trying
the case for the first time, the High Court would have
entered a verdict of conviction, is not the test in an
appeal against acquittal. The H gh Court spelt out dishon-
est intention fromthe appellant’s refund of the anpbunt by
cheque on March 10, 1967, on settlement between the parties
in appeal. This is an entirely wong approach as the nens
rea for the charge of cheating has to be considered on the
date of the fraudul ent or dishonest representation which was
al | egedly on February 8, 1965, two years earlier

Havi ng exam ned the reasons given by the trial court for
the acquittal and havi ng oursel ves perused the entire evi-
dence, we are clearly of opinion that this is not ‘a case
where it is even remptely possible to  characterise the
reasons for acquittal as pal pably and unerringly shaky, in
whi ch case alone, there would be justification for interfer-
ence by the H gh Court. W are also unable to say that the
reasons given by the High Court are denonstrably cogent —and
wei ghty to enable it to interfere with the acquittal.

At the conclusion of the argunent by M. Khan on behalf
of the conplainant pressing for conviction of the appel -
lant, M. Panjwani,
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appearing on behalf of the State, fairly-enough, did not
think it properto support the judgnent of the Hi gh Court.

In the result the appeal is allowed. The judgnent of the
Hi gh Court is set aside. The appellant who has been on bai
shal | be discharged fromhis bail bond.

P.B.R Appeal all owed.
109




