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Cl TATI ON

1977 AI'R 1553 1977 SCR (2) 911
1977 SCC' (2) 365

Cl TATOR | NFO :

RF 1992 SC1203 (11)
ACT:

Pay Scal esand revised pay scales of conputers shown as
identical in the Second Pay Conmi ssion Report--Right to be
equated as Research Assistants Grade 11 both in status and
in pay is entirely within the sphere of the function of the
Pay Conmi ssion--Effect of the Report of the Third Pay Com
m ssion.

Constitution of India, 1950--Article 32 can be resorted
to only for the enforcenment of Fundamental = Ri ghts--Equation
of posts is not a duty which the court under Art. 32 or the
Hi gh Court under Art. 226 was competent to carry out.

HEADNOTE:

In the 1959 Second Pay Conmi ssi on Report, 'the pay scal es
and the revised pay scal es of the Conputers were shown as
identical wth that of the Research Assistants Gade IlI,
even though the 'two posts were shown as separate classes.
The Third Pay Conmi ssion Report, however, showed that the
Conputers not only belonged to a separate class of their own
but received |l ess pay than Research Assistants’ Gade 11.
The petitioners assailed this view under Art. 32 of the
Constitution as violative of Articles 14 and 16 of the
Constitution on the ground that they had a Fundanental R ght
to be equated both in status as well as.in Day to that | of
Research Assistants, Gade I1I.

Di smissing the petition the Court.

HELD: (1) Equation of posts and equation of pay are

matters entirely within the sphere of the function of the

Pay Commi ssion. These are questions entirely unfit for
determ nation upon a petition for a wit for the enforcenent
of Fundanental Rights. It requires, firstly, f or mul a-

tion of correct criteria for each classification. and,
secondly. the application of these criteria to facts relat-
ing to the functions and the qualifications for each class.
The Pay Commi ssion had done this in the instant case el abo-
rately,. [912 F, 913 B-(

(2) The Court, under Art. 32. neither has wi der powers
nor can do it with greater facility than a H gh Court can-
not, when exercising its wit issuing jurisdiction. Thi s
Court had already |aid down that equation of posts is not a
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duty which the H gh Court was conpetent to carry out in
proceedi ngs under Art. 226. [913 D
Union of Indiav. GR Prabhaval kar & Co. [1973] (3) SCR
714, referred

(3) The question, whether there is or there is not
enough material on record in a particular case to establish
the basis of a particular discrimnation is one of fact for
the determ nation of which no hard and fast rules can be
laid down. A discrimnmination which involves the invocation

of Art. 14 is not necessarily covered by Art. 16. In the
i nstant case, even the material relied upon by the petition-
ers shows the Conputers and Research Assistants Grade Il are

classified separately, and, therefore, the validity of that
classification cannot be displaced by the kind of evidence
relied on. Until that classification is shown to be unjus-
tified, no question of violating Article 16 can ari se.
[913 G H, 914 A

Purshottam Lal and Ors. v. Union of India & Anr. [1973]
(1) SCC 651 held inapplicable.

JUDGVENT:
ORI G NAL JURI SDICTI ON: Wit Petition No. 43 of 1976.
S.C. Agarwal for the Petitioners.
912
L.N. Sinha, Sol Genl. and B. Datta for Respondents.
The Judgnent ‘of the Court was delivered by
BEG C.J.--The petitioners before us are enployees of
the Forest Research Institute and Coll eges Dehra Dun in the

posts designated as Conputers. Thei r grievance is that
they should be treated as Research Assistants Grade Il and
gi ven the sane scal e of pay and other conditions of service
as are applicable to Research Assistants Guade |I1. The

respondents, Union of India and the President of the Forest
Research Institute deny that the petitioners are entitled to
be treated as Research Assistants Grade |Il.  The petitioners
rely upon certain alleged adm ssi ons on behal f of the oppo-
site parties, on certain classifications of Conputers in the
past, prior to the recomendations the Third Pay Conmi ssion
1973 as well as on the last nentioned report of the Centra
Pay Commi ssion. Furthernore, |earned counsel ~has .invited
our attention to the case of Purshottam Lal ‘and O's. Vs.
Union of India and another [1973 (1) S.C.C. 651] whereupon
a Wit Petition by Conputers, they were shown as havi ng been
given identical scales of pay with the Research Assistants

Gade 1I1. Thi s deci sion however, does not deal wth any
controversy as to the correct classification of conmputers in
conparison w th Research Assistants Grade Il.”  All we need

say is that this case deals with the position wunder the
Report of 1959 of’' the Second Pay Comm ssion which has no
bearing on the position which follows fromthe Report of the
Third Pay Comm ssion of 1973. Moreover, it is evident that

even at that tine Research Assistants G ade Il and Conputer
were shown as separate classes even though their pay scales
and the revised pay scales were shown as identical. Thus

the claimof the petitioners is that this Court should not
only include the Computers anongst Research Assistants
Grade 11, which is not borne out even from the Report of
the Second Pay Commi ssion, but go further and equate their
pays, so that. even though they belong to different classes,
their scales of pay may be identical. W are afraid this is
a matter which lay entirely within the sphere of the func-
tions of the Pay Conmission. This Court cannot satisfactori-
Iy decide such disputed questions on the salender nateria
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on which the | earned counsel for the petitioner relies in
order to displace what appears to us to be, prima facie,
the effect of the Report of the Third Pay Conmission of
1973. This report shows that Conputers not only belong to
a separate class of their own but received less pay than
Research Assistants of G ade |1

Learned Counsel for the petitioner’s tried to get out of
the report of the Third Pay Conmi ssion contained in Chapter
XVII relating to the Econom sts and Statisticians, wherein
Conputers are nentioned and dealt with in paragraphs 32 to
34, by asserting that their case should be covered by either
Chapter XV, which deals with "Scientific Services" (specifi-

cally nentioned ‘therein) or Chapter XX, concerned wth
M nistry of Agriculture, where the Forest Research Institute
and Colleges are nmentioned in paragraphs 58 onwards. It

seens to us to be erroneous to attenpt to place Computers in
Chapter XV, which deals with specified "Scientific Services"
where Conputers are not nmentioned, or in Chapter XXI, which
al'so does not nention Corn-

913

puters at all. Learned Counsel for the petitioners tried
to take advantage of ‘the fact that paragraphs dealing with
the Forest Research lnstitute in Chapter XXI do not nention
Conput ers. It ~does not followfromthis that Computers
necessarily belong to the class into which the petitioners
want to get /in wthout showi ng what the criteria and func-
tions of persons entitled to be treated as Research Assist-
ants of Grade Il are as conpared with the Conputers who,
prima facie belong to another class of workers dealing wth
statistics even though they may be in sone way assisting in
research or three may be some conmmon functions. | ndeed,
everyone working in a research institute could, in sone way,
be said to be assisting in research. W think that these
are questions entirely unfit for determination upon a peti-
tion for a Wit for the enforcenent of fundanental rights.
It requires: firstly, formulation of correct criteria for
each classification; and, ‘'secondly, the application of these
criteria to facts relating to the functions and qualifica-
tions for each class. The Pay Conmmi ssion had done this
el aborately.

The | earned Solicitor General has invited our —attention
to the case of Union of India v. G R Prabhavalkar & Os.
reported in 1973 (3) S.C. R 714, where this Court held that
equation of posts is not a duty which the H gh Court was
conpetent to carry out in proceedings under Article 226. W
do not think that we have wi der powers or that we can do
with greater facility what a H gh Court cannot when exerci's-
ing its wit issuing jurisdiction

The Ilearned counsel for the petitioners has tried to
take wus at some length into the material on which he as-
sails the view taken by the opposite parties. W are unable
to agree that, on the material placed before us, we can
accept the petitioners’ interpretation of facts to which our
attention was drawn. W are unable to consider other rmate-
rial also to which our attention was attenpted to be drawn
because, on the basis of the materials shown to us, we are
satisfied that such matters are not fit for determ nation by
us on the kind of material sought to be placed before us.

Finally, learned counsel for the petitioners pleaded
that we may permt himto raise this matter before an Adm n-
istrative or Service Tribunal if and when one is constitut-

ed. It is not necessary for us to give himany permssion
to do that. W may however observe that the petitioners are
at liberty to pursue other renedies, including those which

may be available to themif any such Tribunal is set up in
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future. We want to make it clear that the question whether
there is or there is not enough naterial on record in a
particular case to establish the basis of a particular
di scrimnation is one of fact for the determ nation of which
no hard and fast rules can, be |aid down. Mreover, a dis-
crimnation, which involves the invocation of Article 14, is
not necessary covered by Article 16. W do not propose to
di scuss here the differences between Articles 14 and 16,
because we think that, even the material relied upon on
behal f of the petitioners before us shows that Conmputers and

Research Assistants G ade Il are classified separately.
The validity of that classification cannot,
914

we think, be displaced by the kind of evidence relied upon
on behalf of the petitioners. And, until that classifica-
tion is shown to be unjustified, no question of violating
Article 16-can arise. W, therefore, |leave the petitioners
to other means of redress if they still feel aggrieved.

The result is that we dismss the Wit Petition, but
make no order as to costs.
S'R Petition dis-
m ssed.
915




