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ACT:

Cotton Contracts-Cotton Association-Statute Providing for
cotton contracts to be in accordance with the by-laws of the
Associ ati on -By- | aws prescri bing For s of Contract
Substantial' conpliance with Form Validity of the contracts-
Bonbay Cotton Contracts Act,1932 (Bom IV O 1932), s.
8(1).

HEADNOTE:
Sub-section (1) of s. 8 of the Bonbay Cotton Contracts Act,

1932, provides: " Save as hereinafter provided in this Act,
any contract .... which is enteredinto after the date on
which this Act cones into operation and which is/  not in

accordance with the by-laws of any recognized cotton

associ ation shall be void

In respect of the transactions in cotton entered into
bet ween the parties, the appellants had to  pay the
respondents a sumof noney for failure to give delivery of
the cotton bal es under the
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contracts, but the paynment was nade wi t hout-prejudice to the

rights

and contentions of the parties. Subsequently, the

appel l ants sued the respondents for recovery of the anount
on the footing that the contracts were void under s. 8(1) of
the Bonbay Cotton Contracts Act, 1932, as being not in
accordance with the by-laws of the East India Cotton
Association Ltd., of which both the -parties were " nenbers,

in as
terns

much as the contract notes did not conmpany wth the
contained in the official contract form provided by

the by-laws of Association, by reason of the omission to

fill
above

in the blanks relating to neasurenents and difference
or below the settlenment rate. The respondents

contended that the relevant provisions contained in the

of fici

al contract form bad either become obsolete or were

suspended at all material tinmes. The evidence showed that
according to the practice of the trade the parties to the
contract were not tied down to a literal conpliance with the

terms
requir

contained in the official contract form but were
ed to act according to the position as it then

obtained and that it was sufficient if they substantially

conpl i

ed with the requirements of the contract form:
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Held, that in the circunmstances of the case the officia
contract form had to be filledin so far as it was
practicable and that the omission to fill in the blanks in
the contract notes did not spell any departure from an
essential or a characteristic part of the contract form
consequently, the legal effect of the contracts was not in
any manner changed so as to render the contracts void as not
being in accordance with the by-laws of the Association
within the neaning of s. 8 of the Bonbay Cotton Contracts
Act, 1932.

Radhaki sson Gopi ki sson v. Bal nukund Ranthandr a, (1932) L
R 60 1. A 63, relied on

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 398 of 1956.
Appeal fromthe judgnment and order dated March 19, 1956, of
the Bonmbay Hi gh Court in Appeal No. 45 of 1955, arising out
of the judgment and order dated March 23, 1956, of the said
Hi gh Court in-its Ordinary Original Gvil. Jurisdiction in
Suit No. 468 of 1951.

M C. Setal vad, Attorney-General for |India, N. P
Nat hwani , J. B. Dadachanji, S. N Andl ey and Raneshwar Nat h,
for the appellants.

Purshottam Tri cundas,” K. K. Desai and |.” N. Shroff, for the
respondents.

1958. March 31. The Judgnent of the Court was delivered by
348

BHAGMTI J.-This appeal with acertificate of fitness is
di rected agai nst the judgnent and decree passed by the Hi gh
Court, of Judicature at Bonbay in appeal from its  ordinary
Oiginal Gvil Jurisdiction confirm ng, though on different
grounds, the judgnent and decree passed by a single Judge of
that High Court in Suit No. 468 of 1951 instituted by the
appel lants (Original Plaintiffs) torecover fromthe respon-
dents (Oiginal Defendants) a sumof Rs. 1,80,099-8-0 with
i nterest and costs.

Since the year 1932 the first appellant has been-a nenber of
t he East India Cotton Association  Ltd., (herei nafter
referred to as " the Association ) as the sole 'proprietor
of the firmof Messrs. Narrondass Manordass There in after
referred to as "the nenber firnt). The first appellant
along with other partners carried on business in partnership
in Bonbay inter alia as Cotton Merchants. and- Conmi ssion
Agents in the name and style of Messrs. Nar r ondass
Manor dass, the 2nd appellant (hereinafter referred to as "
the partnership firm"). The respondents are a | partnership
firmand al so a nenber of the Association

Bet ween Septenber 23, 1947, and Decenber 10, 1947, the
nmenber firmsold to the respondents 2,300 bales of Broach
Vijay Fine 3/4" Navsari and/or Bardoli 7/8" Cotton for
March/ April 1948 Delivery. CQut of these 2,300 bales, 1,100
bales were disposed of by neans of " Haval as and-in
respect of the remaining 1,200 bales, there were cross-
contracts. In the result when the tine for " Delivery
arrived, sales in respect of 700 bales remai ned outstanding
and the menber firmwas liable to give delivery of 700 bal es
to the respondents. As however, the menber firmfailed to
give delivery of the said 700 bales to the respondents,
under the relevant by-laws of the Associ ati on, t he
respondents " I nvoiced Back " these 700 bales to the nenber
firm on My 3, 1948, and as a result of this " |Invoicing
Back " a sumof Rs. 1,07,530-8-0 becanme due and payable by
the nenber firmto the respondents and with regard to the
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transactions of all the 2,300 bales taken together an
aggregate sumof Rs. 1,79,749-8-0 becane due and payable by
t he

349
menber firmto the respondents. In respect of this sum of
Rs. 1,79,749-8-0, the respondents sent to the nmenber firm
ei ght separate " Debit Notes " in respect of varying anounts

and finally a consolidated debit note for Rs. 1,79, 749-8-0.
It appears that the contract notes in respect of these
transactions had been signed by one Ramanl al Nagi ndas who
had been enployed as a salesman in the Ready Cotton
Depart ment of the partnership firm The appel I ant s
contended that the said Ramanl al Nagi ndas had no authority
to enter into the said transactions or to sign contract
notes in respect thereof on behalf of the appellants and
also that the said contracts were not in accordance with the
by-laws of the Association and they therefore denied their
liability in respect of the said transactions. The
partnership firm however, as the beneficiary under the said
contracts decided to pay the anpbunts clainmed by the respon-
dents without prejudice to the rights and contentions of
both the parties. On May 7, 1948, the said sum of Rs.
1,79,748-8-0 was paid by the partnership firm and was
received by the respondents in terns of the |etter addressed
by the respondents /on the said date: -

"The paynent 1is made by you and accepted by us without
prejudice to the rights and contentions of both the parties
in respect thereof. "

A further sumof Rs. 350 being the anmpunt of penalty for the
alleged failure to tender the aforesaid 700 bales of the
said contracts of Broach/Vijay March/ April 1948 Delivery,
was al so paid by the partnership firmto the respondents on
June 6, 1948, without prejudice to their af oresaid
contentions.

The said Ramanlal Nagindas had entered into sim | ar
transactions wth several other nmerchants and sonme of @ them
claimed arbitration under by-law 38-A of the Association
Petitions were thereupon filed by the nmenber firm in the
H gh Court at Bonbay being Petitions Nos. A/51, A/52, A/55
and A/ 56 of 1949 under s. 33 of the Indian Arbitration Act
inter alia for a declaration that there existed no valid and
enforceabl e arbitrati on agreenment between the parties. M.
Justice Shah delivered judgnent in the said petitions
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on August 20, 1950, holding inter alia that the said
contracts were void as being not in accordance with the by-
laws of the Association and all owed those petitions. The
respondents to the petitions thereupon filed petitions under
Art. 136 of the Constitution for special |eave to appeal to
this Court against the said judgnent of M. Justice /Shah
These petitions were, however, dism ssed by this Court on or
about April 6, 1951.

The appellants thereafter by their attorney's letter ‘dated
May 2, 1951, called upon the respondents to return the said
sum of I-1s. 1,80,099-8-0 (being the aggregate of the said
two sunms of Rs. 1,79,749-8-0 and Rs. 350.) wth interest
thereon at the rate of 6 per cent. per annum The
respondents failed and neglected to pay to the appellants
the said sumor any part thereof with the result that on My
7, 1951, the appellants filed the suit against the
respondents for repaynent to themof the said sum wth
i nterest and costs.

In the plaint as filed the appellants averred that the said
contracts were void under the Bonbay Cotton Contracts Act,
1932, as being not in accordance with the by-laws of the
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Association inter alia in the follow ng respects: (1) The
contract notes produced by the respondents onitted to state
the difference of Rs......... above or below the settlenent
rate of hedge contracts for the purpose of periodica
settlenents as required by by-laws 139 and 141; and (2) no
provision was made in any of the aforesaid contract notes
with regard to the neasurenment of bales as required by the
official formfor delivery contracts prescribed in bylaw 80.
The respondents in their witten statement contended that
there was no by-law which required any person to agree upon
any difference above or below the settlenent rate of hedge
contracts for the purpose of periodical settlements and to
state the same. They further contended that the relative
provisions contained in the official contract form had
beconme obsolete as at all naterial tinmes there were no hedge
contracts bearing different nunbers and in practice the said
contracts were not put through periodical settlenents.

351

They al so contended that at all material tines there was no
by | aw which required any person to agree upon any specific
neasurenents in respect of ‘the bal es agreed to be purchased
i nasmuch as the operation of by-law 101 in regard thereto
had been suspended by the Board since Novenber 30, 1942.
After the suit reached hearing the appellants anended the
plaint by averring that by reason of the said paynents
having been nmde by them and accepted by ‘the respondents
wi t hout prejudice to the rights and contentions of both the
parties there was an'inplied agreenent between themthat in
the event of the appellant’s establishing that they were not
bound to pay the said sums to the respondents and that the
respondents were not entitled to the payment thereof the
respondents would repay or return the sane to t he
appel | ant s. This plea was traversed by the respondents in
the supplenmental witten statenment whichthey fil ed.

The learned trial Judge foll owed the judgment of M. Justice
Shah and held that the omi ssion off the «clause regarding
measurement in the contract notes did not alter t he
character or legal effect of the contracts. He 'simlarly
held that the om ssion of any reference in the contracts to
the anobunt of difference above or below the settlement rate
of hedge contracts in the last termof the contract notes
rendered the contracts void. He however was of the opinion
that there was no inplied agreenent between the parties of
the nature alleged by the appellants and that the paynent
nmade by appellants to the respondents was voluntary and
therefore dism ssed the appellants’ suit w th costs.

The appellants preferred ail, appeal against this decision
and the appellate Court disnm ssed the appeal and confirmed
the decree passed by the learned trial Judge,  though on
di fferent grounds. The appellate Court agreed with the
| earned trial Judge that the onission of the term “regarding
nmeasurenent in the contract notes did not affect the

character or legal affect of the contracts. In regard to
the omssion to fill-up the difference above or below the
settlement rate

352

fixed for the hedge contracts in the last clause of the
contract notes, however, the appellate Court was of the
opi nion that there was no obligation on the parties to agree
to add or deduct the difference above or below the

settlenent rate as contended by the appellants. If the
parties did agree then the contract form provided that the
agreenment should be set out therein. |[If, however, they did

not agree then the first part of cl. (2) of by law 141 woul d
cone into play and the settlenent of the delivery contract
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woul d go through on the basis of the settlenment rate of the
hedge contract. The omission to fill-up the difference was
thus of no consequence and did not invalidate the contracts.
The appellate Court also differed fromthe trial Judge on
the question of the inplied agreenent and held that if the
appel l ants succeeded in establishing that the respondents
were not entitled to receive the paynents the respondents
were bound to repay the suns paid by the appellants to them
In view, however, of the conclusion reached that the
contracts were not void, the appellate Court dism ssed the
appeal

The -provisions of the Bonbay Cotton Contracts Act, 1932
(Bom 1V of 1932) and the by-laws of the Association which
fall to be considered by us may now be referred to:-

Section 8(1) (Bombay Cotton Contracts Act, 1932):

" Save as hereinafter provided in this Act, any contract
(whether either party thereto is a nenber of a recognized
cotton ~association or not) which is entered into after the
date on which this Act cones into operation and which is not
in accordance with the by-laws of = any recognized cotton
associ ation shall be void."

By-1 aw 80 of the Association:-

" Forward contracts between nenbers how made: -Delivery

Contracts between menbers shall be nade on the official form

given in the Appendi x. ©~ Hedge contracts between nenbers may

be verbal or in witing and when in witing shall be in one

or other of the forns given in the Appendi x. -~ Wet her verba

or witten all contracts shall be subject to the by-Iaws,
353

provided that in the case of Delivery Contracts By-laws 149

to 163 inclusive shall not apply.

The specinen of the official contracts formin triplicate as

used in 1947-48 (Vide Exhibit " D ") contained the follow ng

terns anpbngst others:-

No. Contract Note

From Br okers

We have this day bought by your order and for your account
subject to the By-laws of the East India Cotton -Association

Ltd. From Messrs...... (...) bales of Cottonat Rs.. per
candy, del i vered in Bonmbay in full pressed bal es.
Measurenent... tons/per 100 bal es.

(For delivery contracts only). for the purpose of periodical
settlenent of this contract we agree to a difference  of
Rs... above/bel ow the settlenent rate of hedge contract No.
Remarks. .. Bonbay...194

No. Contract Note

From Br okers

W have this day sold by your order and for your ~ account
subject to the By laws of the East India Cotton Association

Ltd. To Messrs...(..) bales of... Cotton... at Rs.. per
candy, del i vered in Bombay in full pressed bal es.
Measurenent... tons/per 100 bal es.

(For delivery contracts only). For the pur pose of
peri odi cal settlement of this contract we agree to a differ-
ence of Rs ... above/below the settlenment rate of hedge con-
tract No.

Remarks ... Bombay ... 194

The contract notes which are rendered between the nenber
firm and the respondents, however, contained no termas to
neasurenent and so far as the |ast clause was concerned the
bl anks in regard to the difference of Rs...above or below
the settlement rate of hedge contract No.... were not filled
in.
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The rel evant by-laws in connection with these two termns
contained in the official contract formwere by |law 101, and
by Iaws 139 and 141:--

By-law 101.
Clains for excess measurenent.
In respect of all Forward Contracts, neasurenent
45
354
shal | approximate 13-1/2 tons per 50 bales provided that in
respect of Forward Contracts, other than Hedge Contracts,
the parties nmay agree upon any ot her measurenent. In all
Forward Contracts, for any port the rate or rates of freight
for any excess neasurenent over 13-1/2 tons per 50 bales
shall be fixed by the Board fromtine to tine and unless
otherwi se fixed the rate for such excess for all ports shal
be Rs. 15 per tonin respect of each lot of 50 bales
measuring nore than 13-1/2 tons but not nore than 14-1/2
tons and.in respect of each |ot of 50 bales neasuring nore
than 14-1/2 tons Rs. 35 per ton for any excess over 13-1/2
tons.
No al | owance for excess neasurenent shall be payable by the
seller:-
(a) wunless the buyer has 'given to the seller reasonable
notice fixing an appoi ntnment for neasurement, or
(b) unless the buyer submits a claimto the seller within 6
weeks after the conplete | ot has been wei ghed over.
The Board shall have power fromtinme to time and at any tine
to suspend the ‘operation of this Bylaw . as regards
measur enent s.

By-1 aw 139.
"Settlenent Days. Al Delivery Contracts other than those
excepted wunder By-laws 136 and Hedge Contracts 'shall be
subj ect to periodical settlenments through the C earing House
and in every case the parties to the contract nust be
menbers of the Association. Settlenments of differences due
on open contracts and of other liabilities to be settled
through the dearing House shall be made once weekly on days
whi ch shall be fixed by the Board and notified in a cal endar
to be published annually.
The day on which Bal ance Sheets are required to be subnitted
to the Cearing House shall be known as Settlement Day."

By-law 141.
Settlement rates.-(1) For the purpose of these settlenents,
settlenent prices for all positions of the Hedge Contract
shall be fixed by the Board on or about the third working
day i mredi ately precedi ng Settl ement
355
Day. The prices so fixed shall bel P. M prices on the day
of fixation.
(2)In the case of Delivery Contracts, the settlenent /price
of the Hedge Contract shall be the basis for the periodica
settlenent. Such allowances as shall be agreed upon by the
parties in their contract to cover any difference, between
the cotton contracted -for and the cotton which is the basis
of the Hedge Contract shall be added to or deducted fromthe
said settlement price. In the case of «contracts for
descriptions which are not tenderable against the Hedge
Contract the parties may either agree in their contract upon
an allowance above or below the Hedge Contract for the
purpose of their periodical settlenment or may apply to the
Board to fix settlenent rates.
The only question for our determination in this appeal is
whet her the contracts between the parties were not in
accordance with the by-laws of the Association and therefore
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void. There is no doubt that all the contracts were subject
to the by-laws of the Association. The question stil

remains whether they were in accordance with the by-Ilaws
because if they were not in accordance with those by-I|aws
they would be void. The expression " not in accordance wth
" has been the subject of judicial interpretation in
Radhaki sson Gopi ki sson v. Bal mukund Ranthandra (1). Thei r
Lordships of the Privy Council there held that the form

prescribed was not a stereotyped one and that litera
conpliance with it was not essential. The only thing
required was that the contract notes must contain all the
terns and conditions set out in the formin order to conply
with it. Their Lordships were of the opinion t hat

substantial conpliance with the formwould be enough and if
such sufficient conpliance with the by-laws was found in a
particular case that would save the contracts from being
decl ared void as not being in accordance with the by-Iaws.

It was, however, urged on behal f of the appellants that by-
| aw 80 prescribes the formin which the contracts were to be
entered . into and all the terns and

(1) (1932) L.R 60 I.A 63.

356

conditions incorporated in the official contract formhad to
be strictly conplied with, that the om ssion of the term as
to nmeasurement as alsothe omission to fill in the blanks in
regard to difference of Rs...... above  or below the
settlenent rate of hedge contract No.  ..................
were such departures fromthe form prescribed as would
render the contracts void because it could not be then said
that there was sufficient compliance with the statutory
form Reliance was placed in support of this contention on
Burchell v. Thompson (1), Ex-parte Stanford, In re Barber
(2), Thomas v. Kelly (3) and Parsons v. Brand & 'Cols .
Di ckson (4). The principle enmerging from these decisions
was enunciated to be that if the document executed by and
between the parties departed froma characteristic part of
the formprescribed or made a difference in the |egal effect
of the instrunent, it would not be in accordance ‘with the
formand woul d therefore be void. It would all depend upon
t he materiality of the -particular term which is
incorporated in the form |[If the non-conpliance wth the
requi rements of the formwere such as to make the docunent
sonething else by reason of a characteristic part of the
form not being followed or the docunent would |ose sone
| egal effect which it would have had if the proper words had
been inserted therein, it cannot be said that thereis sub-
stantial conpliance with the statutory form

Considering the termas to neasurement in this light, it
appears that the sane had its basis in the requirenents of
the trade in regard to the pressing of the bales. The bales
which were the subject-matter of these forward  delivery
contracts were either neant for transport within the country
or export outside the country. The bales were to be fully
pressed so as to occupy the mnimum space either in
transport by rail or by steanmer and initially they were
bound with hoops. The baling hoops were however difficult
to obtain fromJapan and therefore the bales cane to be
bound with ropes nade of cotton, jute coir and henp. The
bal es thus bound ot herw se than w th hoops

(1) [21920] 2 K. B. 80.

(3) (1888) 13 App. Cas. 506.(2) (1886) 17 QB.D. 259

(4) (1890) 25 QB.D. 110,

357

occupi ed nore space and difficulties were encountered by the
merchants because of their being obliged to pay -extra
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i nsurance and freight charges in respect of such bales. Not
only did the railways charge nore for the transport of such
bal es, the shipping conpanies also did so and the insurance
conpani es charged higher rates for insurance because the
bal es were not pressed in a manner which would nminimse the
risks of insurance. Al these factors brought about a
situation creating difficulties between the purchasers and
the sellers of cotton and these difficulties had to be
resol ved by the Association. by |law 101 had proceeded on the
basi s of cotton bales being bound wth hoops, t he
approxi mate neasurement in tons as agreed and understood in
the trade being, 13-1/2 tons per 50 bales. That was the
standard neasurenent. |t was open however to the parties to
agree upon any other neasurenent. |f any neasurenent ot her
than the standard neasurenent was agreed to, an adjustnent
had to be made by reason of such difference in neasurenent
and by-law 101 -provided that certain anount therein
specified had got to be paid by the seller to the purchaser
as and by way of allowance for such excess neasurenent.
Towar ds* October, 1942, the situation in regard to the baling
hoops deteriorated so much that it -was thought desirable
that bales bound wth ropes should be pernmitted to be
tendered wunder the by-laws of the Association and that the
operation of by-law 101 as regards neasurements should be
suspended. There were heavy fluctuations.in the prices of
the materials permtted to be used, and it was therefore
t hought advisable to fix certain allowances from time to
time or before the beginning of the delivery periods taking
into consideration the extra insurance and frei ght charges,
if any, in respect of such bales.” A sub-commttee appointed
by the Association nmade a report in this behal f on Cctober
29, 1942, and on Novenber 20 1942, the Board of Directors of
the Association passed a resolution approving the
reconmmendati ons of the subcommittee with this nodification
that the allowance to be prescribed in the price of bales
bound with ropes

358

as against the price of bales bound with hoops as  provided
in by-laws 96 and 119, be fixed before the comencenent of
the season and not be altered fromtine to tine. The Board
of Directors issued a notice on Novermber 30, 1942,
suspending the operation of bylaw 101 as regards the
measurenment until further notice.

The position as it obtained at the tinme when the suit
contracts were entered into was that by-law 101 as regards
nmeasur enent had been suspended and there was no necessity so
far as the by-laws went to nmake any nmention in the contracts
inregard to the same. |If the claimfor excess | neasurenent
had not to be entertained, it was not at all necessary to
mention the nmeasurement in the contract forms and /'there
woul d be substantial conpliance with the contract form even
t hough no measurenent was mentioned therein, the very  basis
for the nention of such neasurement havi ng di sappear ed.

It was, however, urged on behalf of the appellants  that
nmeasurenent was an essential part of the description of the
goods sold and t he suspension of by-law 101 nade it all the
nore necessary that the measurenent should be specified in
the contract formitself. The standard measurenent which
had been nmentioned in by-law 101 had disappeared and it
woul d therefore be necessary to nention in the contract form
what was the neasurenent on the basis of which the price of
the contract had been fixed by and between the parti es. | f
the bales actually tendered nmeasured nore in weight than
what was actually agreed upon, the purchaser would be
entitled to obtain fromthe seller an allowance for such




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 14

excess neasurenent and that was the reason why it was
necessary after the suspension of by-law 101 to nention the
agreed neasurenment between the parties.

This argument however ignores the fact that sinultaneously
with the suspension of the operation of the by-law 101, by-
laws 96 and 119 which referred to forward and hedge
contracts respectively were altered and provision was made
therein to incorporate neasures consequent upon the tender
of bal es bound with ropes

359

in place of bales bound with hoops. The consequences of
such tenders were worked out in the by-laws as thus anended
and allowances in the price of bales bound with ropes as
against the price of bales bound with hoops were also
provided for. These allowances were in accordance with the
resolution of the Board dated Novenber 20, 1942, to be fixed
bef ore the conmencement of the season and if such all owances
were provided for there was nothing further to be done in
regard to the difference in nmeasurenment, if any. If the
situation which obtained after Novenber 20, 1942, provided
for a tender of bales bound with ropes instead of bales
bound with hoops in ful filnment of the contracts entered into
bet ween the parties, that was well known to all the menbers
of the Association and it was open to themwhile fixing the
prices thenselves’ to take count of the extra charges for
i nsurance and freight which would be payable by t he
purchaser in the event of bales bound wth ropes being

tendered i nstead of bal es bound w th hoops. It, therefore,
follows that the omssion to nention the neasurements in the
contract notes did not render the contracts not in

accordance with the by-laws. ~ There was no such by-law in
operation at the tine and even ot herwi se there was no need
what ever to incorporate in the contract notes any termas to
nmeasurement. |t could not therefore be said that there was
any departure froman essential or a characteristic part of
the contract formor that the | egal effect of the contracts
was changed so as to invalidate the sane.

Wen we cone to the termin regard to the differences of

Rs............... above or belowthe settlenent rate of
hedge <contract No............... we find that that had
reference to periodical settlements of contracts through the
clearing house. 1In accordance with bylaw 139 all delivery

contracts other than those excepted under by-law 136 and
hedge contracts were subject to periodical settlenents
t hrough the O earing House which settlenments had to be  nmade
once weekly on days fixed by the Board. |If the contracts
had got to go through the clearing house in this manner it
was necessary also that settlement rates should be fixed

360

and by-law 141(1) provided that settlenment prices for al
positions of the hedge contract should be fixed by the
Board. The settlenent prices thus fixed were to be taken as
t he basis for the periodical settlement of deli very
contracts and it was further provided in bylaw 141(2)  that
such allowance as shall be agreed upon by the parties in
their contracts to cover any difference between the cotton
contracted for and the cotton which was the basis of the
hedge contract shall be added to or deducted fromthe said
settlenent prices. This was the basis of the provision
contained in the relevant termof the contract form In the
case of contracts for descriptions not renderable against
the hedge contract it was open to the parties either to
agree upon an all owance above or bel ow t he hedge contract or
they would nake an application to the Board to fix the
settlenent rates. Wenever there was an agreenment in this
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behalf the parties were to nmention the difference thus
agreed into the contract formand the periodical settlenents
of delivery contracts were to be effected on that basis.

The question arises as to whether the parties were bound to
enter into any such agreenent at the tinme they entered into
the contracts. It was contended on behalf of the appellants
that such an agreenent was necessary because it would
ot herwi se involve the parties into paynent of |arge suns of
noney on the settlenent day next after the day of the
contract. The hedge contracts appertained to cotton of the
| owest average and if the quality of cotton which was the
subj ect-matter of the contract between the parties was, as
was usual, of a higher variety, it would involve the paynent
of large anpbunts by way of differences on the next
settlenent day, which certainly would not be wthin the
contenmplation of the contracting parties. |If that was so,
the parties would agree to a difference between the rates of
the cotton contracted for and the cotton which was the basis
of the hedge contract and this difference above or bel ow
woul d serve'to mninze the incidence of such payment on the
next settlenment day. It was, therefore, submitted that it
was incunbent on the parties-when entering into a contract
to
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fill-in this termas to differences. |If they agreed upon
such differences the blank had to be filled-in accordingly;
but even though they did not agree upon any such
differences, it was necessary for themto nention in the
contract formthat the difference above or bel ow the rate of
t he hedge contract agreed upon by themwas nil

It was contended on the other hand on behalf of the
respondent that there was no obligation on the parties
entering into the contract to fill in that term If they
agreed upon the difference all well and good but if they did
not agree upon the difference, the first part of by-Iaw
141(2) stepped in and the consequences had to be worked out
as if there was no agreenent and the differences had to be
paid on the settlenent day next ensuing on the basi's of the
di fference between the contract rates and rates of ' hedge
contract, even though it nmay involve a -paynent of a

subst anti al amount all at once. Accordi ng to thi's
submi ssion, in the case of <contracts for descriptions
tenderable againt the hedge contract two positions —arose:
viz., (1) parties to the contract nay not agree to -any

difference in which case it would not be necessary to fill
in that termin the contract note or (2) they nmay agree to
the difference in which event the difference would be
mentioned in the contract note. 1In the case of contracts
for descriptions which were not renderabl e agai nst the hedge
contract three positions would arise, viz., (1) the parties
may not agree upon any difference in which event “it  would
not be necessary to fill in the termas to difference in the
contract notes; (2) the parties nmay agree upon such
difference and that would have to be mentioned in the
contract notes or (3) the parties could apply to the Board
to fix the settlenent rates.

It appears that the contention urged on behalf of the
appel l ants would be nmore in consonance with business idea, -,
because no business man would think of imrediately forking
out a large sum of nmoney on the next ensuing settlenent day.
It would be tantanmount to paying the price of the goods or a
substantial part thereof |long before the due date of
delivery ever

46
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arrived. Wile recognizing the necessity of arriving at an
agreenment in this manner we are, however, not inpressed with
the argunent that in the event of no such agreement as to
the difference having been reached it would even so be
necessary to mention in the contract note that t he
di fference agreed upon was nil. Wen the parties entered
into the transactions all the ternms and conditions of the
contract would certainly be negotiated and agreed upon
between them It would be open to them in view of the by-
aws above referred to, to agree upon the difference above
or below the settlement rate of hedge contracts for the
purpose of facilitating the settlenments through the clearing
house. But if no such difference above or below the
settlenent rate of hedge contracts were agreed upon between
the parties, it would not necessarily follow that the word
nil had got to be nentioned in the contract notes. The very
fact that no difference above or below the settlenent rate
of hedge contracts was agreed wupon in the manner
contenpl ated woul d be enough to spell out an agreenment that
no such difference was to be conputed in arriving at the
settlenent rates in respect of these contracts. |f that was
the true position it would be Superfluous to wite the word
" onil as contended for by the appellants and the
consequences, of such non nmention would be the sane as if
the difference agreed upon was nil. By-law 141 (2) could
then be worked out without any difficulty and the settl enent
rates in the case of delivery contracts would be fixed on
the basis of the settlement price of the hedge contracts
taking into account the factsthat there was either no
di fference which was agreed upon or that ~the difference
agreed wupon was a specific one which was nmentioned in the
contract notes.

It was however pointed out on behalf of the respondents that
the official contract form contained the expression "
above/ bel ow the settlenent rate of hedge contract

No......... Even though this nmay have been in consonance
with the position as it obtai ned when the hedge contracts of
five different varieties were in vogue, involving the
specification of hedge contracts as Nos. | to 5, that
position substantially chanced

363

when hedge contracts of these 5 varieties were abolished and
in their place and stead was substitute, a hedge contract
called the 1. C C The five varieties of hedge ~contracts
were also for different deliveries which did not necessarily
coi ncide one with the other and these contracts were not on
the market all at one tine, Wth the result that it would be
necessary if the requirements of the contract formhad to be
conplied with to fill in the blank not only by  describing
the hedge contract nunber, whether it was one or the /other
of the nunbers | to 5 but also the particular hedge contract
of a particular delivery. Even if it may be assuned that
the blank to be filled inin this behalf required a nention
not only of the hedge contract No but also of a particular
delivery thereof, all that went by the board when the I. C
C. was substituted in place of the hedge contract Nos. | to
5. The ol d contract form which had been prescribed by by-Iaw
80 was continued w thout any change being effected therein
by virtue of such substitution and if at all the parties to
a contract were to fulfill the requirenents of the contract
form it would be necessary for them to strike out the
words " hedge contract No and put in their place and stead
the word " 1. C C " Even there the 1. C C. appertained to
different deliveries which were not on the market all at one
time. The nonths of delivery were nowhere required to be
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filled inin the contract form whether the contract form
required the parties to have regard to the hedge contract No
or thel. C. C., and to that extent, it can be said that the
parties were expected to rely upon their comobnsense and the
practice of the trade as to what particular delivery was
contenmpl ated when the contracts were entered into between
t hem

Al this goes to show that the parties to the contract were
not tied down to aliteral conpliance with the terns
contained in the official contract formbut were required to
act according to the position as it then obtained and if
they substantially conplied with the requirenments of the

contract formthat was enough. [|f the hedge contract No was
not in vogue in the
364

market they need not conformto that provision in the
of ficial contract form but could nake the necessary changes
in accordance with the type of hedge contract which was then

in vogue. Simlarly, they would have to record in the
contract - formthe agreement reached between themin regard
to the difference of Rs...... above or below the settlenent
rate of the hedge contract No...... if they came to a

particul ar agreenment in that behalf. if, however, no such
agreement was reached between the parties-and here the
effect of no agreenment having been arrived at in regard to
such difference would be the sane as if the agreenent
between them was that the difference was to be nil-no
mention need be nade of such difference in the contract
form The result of either of the two latter positions
would be that if the contracts were to pass through the
Clearing House the settlenent rates woul d be determ ned on
the basis of the settlenent price of the hedge contract
fixed by the Board for those various settlenents ‘and the
parties woul d have to pay to or receive fromone another the
di fferences calculated on the difference between t he
contract rates and those settlement rates.

The whol e of this discussion, however, is acadeni c by reason
of the fact that in practice delivery contracts were not put
t hrough any periodical settlenents and at all material tines
the operation of this termin the official contract forn
had become obsolete. This position was not disputed on
behal f of the appellants and their counsel stated before the
Court that he did not wish to dispute the fact that delivery
contracts were at no tinme submtted to periodical settle-
nments in the Association. The effect of- this procedure
bei ng adopted in the Association was tacitly to suspend the
operation of these by-laws as to periodical settlenents in
respect of delivery contracts and it would be  superfl uous,
nay absurd, on the part of the business people entering into
contracts subject to the by-laws of the Association to
incorporate in the contract form provisions which had becone
obsol et e. If the contracts were not to pass through the
periodi cal settlenents in the Cearing House no question
woul d

365

ever arise of settlenent rates requiring to be fixed, nuch
| ess of the basis of such settlenment rates being determ ned,
or of the difference of Rs...... above or below the
settlenent rate of hedge contracts being ever agreed upon
between the parties. |If under those circunstances, the
parties did not fill in those blanks which required to be
filled inin the official contract formon the basis of by-
laws 139 and 141 being in operation, it could not be said
that they had failed to substantially conply wth the
requirements of the official contract form The officia
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contract form had to be filledin so far as it was
practicabl e. The operation of these by-laws was in effect
suspended and by the tacit understanding of the trade they
were to be treated as if they did not exist. It could not
therefore be wurged that the parties were put to the
necessity of agreeing to such differences, if having regard
to the circunstances that prevailed, it was inpracticable to
do so and if these blanks were not filled in as originally
contenplated the contract notes could certainly not be
i npeached as being not in accordance with the by-laws of the
Associ ati on.

It was, however, urged on behalf of the appellants that if
the parties to the contracts intended not to conply with the
requirenents of by-laws 139 and 141 that would by itself
vitiate the contracts because in that event the contracts
woul d certainly be not in accordance with the by-laws of the
Associ ati on. The parties in that event intended to
perpetrate an .illegality at the very inception of the
contracts / and the contracts were therefore void. There is
consi derable force in this-argunent but we do not fee

called upon to consider the same inview of the fact that
that was not the ground on which the validity of the suit
contract was challenged in the plaint.

We are therefore of ‘the opinion that the omssion to fill in
those blanks in /the contract notes did not spell any
departure froman essential or a characteristic part of the
contract formnor was the |legal effect of the contracts in
any manner changed thereby rendering the contracts void
within the meaning of s. 8 of the Bonbay Cotton Contracts
Act, 1932.
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Both these grounds of attack against the validity of the
contracts in question therefore fail and we are of the
opinion that the contracts entered into between the
appel lant,-, and the respondents were not void as alleged.

The appellants were therefore not entitled to recover ' from
the respondents the said sumof Rs. 1,80,099-8-0 or ‘any part
thereof as alleged or at all and we are of the opinion that
the appellate Court was right in rejecting the -appellants’

claim

We cannot part with this appeal w thout observing that the
whol e difficulty has been created by —reason of the
Associ ation not having made the necessary alterations in the
contract form in accordance, with the situation as it
obtained. fromtine to tine. Wen by-law 101 was suspended
in operation the Association ought to have deleted the term
as to nmeasurement fromthe contract form \en the by-I|aws
139 and 141 were virtually abrogated by reason of. the
del i very contracts not being subjected to periodi ca

settlenents in the Cearing House, the Association ought to
have simlarly deleted the Iast clause from the officia

contract formwhich required the difference of Rs above or

bel ow the settlement rates of hedge contract No to be
filled-in by the parties. Equally untenable west he
retention of the expression " Hedge Contract No when t he
five different varies of hedge contracts were abolished
and one hedge contract named 1. C. C. was substituted
therefor. We fully endorse the observations made by the

appel l ate Court in the course of its judgnent:-

" We have had occasion to point out in the past how badly
the by-laws of the East India Cotton Association are drafted
and how clunsily the forns also settled, and the present
formis an illustration of what we have had occasion to say
in the past."

The manner in which the official contract form which had
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been settled when the by-laws of the Association came first
to be promul gated has been retained in its pristine glory in
spite of the various changes nade in the operation of the
by-laws and the practice of the trade only enhances the
difficulties of the parties and enables the parties who are
so mnded to raise al
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sorts of disputes tenable or otherwise in order to avoid
their liability in respect of the transactions effected by
them in the Association. It may be hoped that t he
Association will take effective steps to bring the officia

contract formin conformty with the bylaw,% in operation
from tine to tine and the practice of the trade prevailing
in the Association.
The result therefore is that this appeal fails and nust
stand di smissed with costs throughout.

Appeal dism ssed.




