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PETI TI ONER
UNION OF I NDI A ETC.

Vs.

RESPONDENT:
BHANUDAS KRI SHNA GAWDE AND CORS. ETC.

DATE OF JUDGVENT25/ 01/ 1977

BENCH

SINGH, JASWANT

BENCH

SI NGH, JASWANT
RAY, A N (QJ)
BEG M HAVEEDULLAH

Cl TATI ON
1977 Al R 1027 1977 SCR_ (2) 719
1977 SCC_ (1) 834

ACT:
Conservation of Foreign Exchange and Prevention of
Smuggl ing /Activities (Maharashtra Conditions of Detention)
Order 1974, --Validity of--Hi gh Court--1f could exam ne the
vires of the Act--I1f could entertain a petition under Art.
226 of the Constitution during Emergency.
HEADNOTE:

The Conservation of Foreign Exchange and Prevention of
Smuggling Activities (Maharashtra Conditions of Detention)
Order, 1974 provides that security prisoners shall not be
all owed to supplenent their diet even at their own expense,
restricts the security prisoner fromreceiving funds from
relatives and friends; restricts the nunber of neetings with
relatives and friends and nedi cal attention is allowed only
through the Medical O ficer of the prison in the sanme way as
a convicted crimnal and so on.

Wit Petitions field by the detenus under Arts. 226, and
227 of the Constitution, two H gh Courts .have struck down
the Order as ultra vires.

On appeal it was contended by the State that the right
of a person to nove. any Court for the enforcenment of the
rights conferred by Arts. 14, 19, 21 and 22 of the Constitu-
tion having been suspended by the Presidential Orders | of
June 27, 1975 and January 8, 1976 issued under/ Art. 359(1)
for the period during which the Proclamation /of Energency
was inforce, no person had |ocus Mandi “to nove an appli -
cation wunder Art. 226 for the 'issue of a wit to enforce
any right to personal liberty.

Al l owi ng the appeal s,
(per Ray, C. J. and Jaswant Singh, J.)

HELD: The Wit Petitions were not nmintainable and the
High Courts were clearly in error in passing the inmpugned
directions which were not warranted by any relevant |aw
including the law relating to preventive detention. [732 D

1. It is well settled by the decisions of this Court
that if a person was deprived of his personal liberty not
under the 'Defence of India Act, 1962 or any rule or order
made thereunder but in contravention thereof, his |ocus
standi to nmove any court for the enforcenent of the rights
conferred by Arts. 21 and 22 was not barred. On the other
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hand since the Presidential O ders dated June 27, 1975 and
January 8, 1976 were not circunscribed by any linitation

their applicability was not nmade dependent upon the fulfil-
ment of any conditions precedent. They inposed a total or
bl anket ban on the enforcenent of the fundamental rights
conferred by Arts. 19, 21 and 22. There is,therefore, no
room for doubt that these Presidential Orders unconditional -
Iy suspended the enforceability of the right conferred upon
any person, including a foreigner, to nove any Court for the
enforcenent of the rights conferred by Arts. 14, 19, 21 and
22 of the Constitution. [742 E, GH

Additional District Mgistrate, Jabal pur v. Shiva Kant
Shukla [1976] 2 S.C.C. 521--A 1. R 1976 S.C. 1207, Makhan
Singh v. State of Punjab [1964] 4 SSC R 797--A 1.R 1964
S.C. 381, State of Maharashtra v. Prabhakar Pandurang Sanz-
giri [1966] "1 S.CR 702--A1.R 1966 S.C. 424, Dr. Ram
Manohar Lohia v: State of Bihar [1966] 1 SSC R 709--A LR
1966 S.C. 740, A K Gopalan v. The State of Mdras [1950]
S/C R 88--Al.R 1950 S.C. 27 and Kharak Singh v. State of
UP [1964] 1 S.C R 332--A.l.R 1963 S.C. 1295, foll owed,
720

2. Wen a person-has no | ocus standi to nove any Court
to challenge his order of detention, the Hgh Court could
not issue -directions disregarding the provisions of the
Act, which/is a self-contained code, and particularly ss. 5
and 12(6) which are nmandatory. [745 F-H|
Magbool Hussain v. The State of Bonmbay [1953] S.C.R 730,
fol | owed.

3. As Articles 19, 21 and 22 of the  Constitution have
been suspended during the operationof the Proclamation of
Ener gency, the Conservation of Forei gn Exchange and Preven-
tion of Snuggling Activities Act and the orders nade or
passed thereunder were not open to challenge on the ground
of their being inconsistent with or repugnant to Arts. 14,
19, 21 and 22 of the Constitution in view of the Presiden-
tial Oders, dated June 27, 1975 and January 8, 1976. [742
GH

In the instant case the detenus covertly sought to
enforce the vary rights which were suspended. It was not
open to the H gh Courts to strike down the inpugned clauses
of the Maharashtra Conditions of Detention O der 1974.

4. The avowed object of the Act, as mainrest from its
preanbl e, being the conservation and augnentation of foreign
exchange and the prevention of smuggling activities secretly
organised and carried on, it is essential that contact — Of
the detenus with the outside world should be reduced to the
m ni mum It is for the State Governnents who are in ful
possession of all material facts and not for the Courts who
have neither the necessary know edge of the facts nor the.
| egal conpetence, to regulate conditions of /detention O
persons, including their maintenance, interviews or conmmuni-
cations with others. [746 A-C

5. When a person is detailed, he can exercise only such
privileges as are conferred on himby the order of detention
or by the rules governing his detention

State of Maharashtra v. Prabhakar Pandurang Sanzgiri
[1966] | SCR 702AIR 1966 S.C. 424 referred to.

6. The mere fact that a detenu is confined in a prison
f or t he sake of adm nistrative convenience does not
entitle him to be treated as a civil prisoner or to be
governed by the provisions of the Prisons Act. The view of
the High Courts to the contrary cannot be sustai ned. [ 746
D- E]

Magbool Hussatn v. The State of Bonmbay [1953] S.C.R 730,
fol | oned.
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7. The contention that the Presidential Oders did not
bar the Court fromexamning the vires of the detention
orders because what was sought to be enforced was not a
right of personal liberty but a redress against unreasona-
bl eness of the order was misconceived. The Presidentia
Orders inposed a blanket ban on every judicial enquiry
into the wvalidity of an order depriving a person of his
personal |iberty irrespective of whether it stenms from the
initial order directing his detention or from an order
l aying down the conditions in his detention. [743 A-E

Additional District Magistrate, .Jabal pur v. Shiva Kant
Shukla [1976] 2 S.C.C. 521--A I.R 1976 S.C. 1207 foll owed.
(Per Beg. J.) Concurring.

721

The High Courts, acting under Art. 226 have not been
given the power tointerfere in any matter involving the
assertion or enforcenent of a right to personal freedom by
the detenus during an Emergency, when exercise of such power
by the High Courts is suspended. 1In tines of Emergency the
renmedy for all the grievances of the detenus lies with the
executive and administrative authorities of the State. [754
B-C

1. Shukla’s case held that it was not the fundanenta
ri ghts which were suspended by the Presidential Oder under
Art. 359 but the right to nove any Court for the enforcenent
of such right conferred by Part 11l as may be nentioned in
the Order which is suspended for the duration of _the Enmner-
gency. This mean that it is the "jurisdiction of Courts, to
the extent to which a petitioner seeks to enforce the funda-
mental rights nmentioned in the Presidential Oder, which is
suspended. [749 G H

Additional District Mgistrate, Jabal pur v. Shivakant
Shukl a AIR 1976 SC 1283, appli ed.

A K. Copalan v. State of Madras, [1950] SCR 88, Kharak
Singh v. State of U P., [1964] 1 SCR 332, 1. C. Col akanath
v. State of Punjab [1967] 2 SCR 762.

H's Holiness Kesavananda Bharati Sripadagal avaru v.
State of Kerala, [1973] Supp. SCR 1 and Haradhan Saha v. The
State of West Bengal & O's., [1975] (1) SCR '778--AlR 1974
SCR 154 referred to.

2. The term "any other purpose" in Art. 226 means pur-
poses simlar to those for which one of the specified wits
woul d i ssue subject to certain exceptions The wit of habeas
corpus is wider in scope than the enfrocenent of f undanen-
tal rights which are avail abl e against the State only -and
its officers and agents. But so far as nere directions or
orders for any other purpose are concerned, the jurisdiction
of H gh Courts does not extend to nmmking orders against
private individuals. On the other hand, if an officer is
duly empowered and has passed a detention order, that | order
is not capable of being questioned under -Art. 226. Al
enquiry into the conditions of exercise of such. power |is
barred under the constitutional provisions during the ener-

gency.
[750 D-E, H, 751 A, C-D

3. In the instant case the remedy sought was clearly
covered by the Presidential inhibition which oper at es

against the Hi gh Courts. The clains made by the detenus
were not matters which the H gh Court <could consider in
petition under Art. 226 of the Constitution. [751 E-F]

4. |If the object of a proceeding is to enforce the
fundanental right, to personal freedom a Hgh Court’s
jurisdiction wunder Art. 226 is barred during an Energency
even if it involved adjudication on the question of vires of
a rule made under enactments authorising preventive deten-
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tion. It is inpossible to invalidate a rule either intended
for or used for regulating the conditions of detention of a
per son detai ned under one of the Acts authorising preven-
tive detention on the ground that the rule could only be
used for persons in punitive detention. The attack on the
validity of such a rule cannot succeed on the ground that
the object of the rule should be shown to be preventive and
not punitive. [754 E-F]

5. Shukla's case indicates that Arts. 19 and 21 enbrace
every aspect of an alleged infringement of the right of
personal freedomby a State authority or officer purporting
to act under a law. Even if the action violates, a protec-
tion conferred by Art. 21 upon citizens as well as non-
citizens in ordinary times, the result of the suspension, of
the protection given by Art. 21 nust necessarily be that the
protection cannot be enforced during an Emergency. |If that
be the effect of the Presidential declaration under Art.
359, the Court cannot go behind this declaration of |aw and
the express letter of the |aw as enbodied in the Constitu-
tion and enforce what may be covered by the right to person-
al freedomin ordinary tinmes whether it parades wunder the
gui se of natural |aw or statutory |law or constitutional |aw
[ 755 F-H
722

JUDGVENT:

CRI M NAL APPELLATE JURI-SDI CTI ON: Crim nal Appeal No. 310
& 363 of 1976.

(From the Judgnents and Orders dated the 1lst Septenber,
1975 of the Bonbay Hi gh Court in Crimnal Appln. No. 20/75)
and

Crim nal Appeals Nos.: 348-349, 350, 195-201, 170-176, &
Crl. As. Nos. 181-182 of 1976.

(Appeal s by Special Leave Petitions fromthe Judgnents
and Oders dated the 14th/18th July, 1975, '9th July, 1975,
3rd April, 1976, 13th March, 1976, and 19th March, 1975, of
the Bonbay High Court in Crimnal Appln. Nos. 794, 784/75,
833-839/ 76 and 614620/ 76 and 385-386/76 respectively and
Crimnal Appeal No. 397 of 1976.

(Appeal s by Special Leave fromthe Judgnments and ~Orders
dated the 23rd March, 1976 and 6th April, 1976 of the Karna-
taka High Court in Wit Petitions Nos. 1454 and 2096/76
respectively) and
Crimnal Appeal No. 397 of 1976.

(From the Judgnent and Order dated the 3rd Septenber,
1975 of the Bombay Hi gh Court in Crimwinal Application No.
792/ 75) and
ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 573 of 1976.

(Appeal by Special Leave fromthe Judgnent and @ Order
dated the 26th March, 1976 of the Bonbay 'H gh Court in
Crimnal Appln. No. 31 of 1976) and

Speci al Leave Petitions (Civil) Nos. 2443-2444, 2864,
3061 of 1976.

(From the Judgnents & orders dated 8-4-76, 7-4-76,
12-4-76 & 8-4-76 of the Karnataka High Court in WP. Nos.
2918/ 76, 6693/75, 1977, 2012 & 1295/76) and
Dy. Nos. 3002 & 3003 Of 1976.

(From the Judgnents and Orders dated the 8-4-1976 of
the Karnataka Hi gh Court in Wit Petitions Nos. 2355 and
1968 of 1976 respectively) and
Cvil Appeals Nos. 1365-1367 of 1976.

(From the Judgnent and Order dated the 23-3-1976 of
the Karnataka High Court in Wit Petitions Nos. 2293, 2477
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and 2503/76 respectively) and

723

Cvil Appeal No. 434 of 1976.

(From the Judgrment and Order dated the 1-4-1976 of the
Karnataka H gh Court in A No. IVin Wit Petition No.
4177 of 1970).

Nar ayan Nettar for the appellants in Cl. A 210 and CAs
Nos. 1365-1367/76 and Cl. A 192 and for Petitioners in
SLPs (Civil) Nos. 2443, 2444, 2864, 2865 and 3061/76 and R
3 in CA 434/ 76.

V.P. Raman, Addl. Sol. Genl. (In Cl. A 310, 348, 397,
195 and 181/76), Ms. R N Sachthey and MN. Shroff with him
for the Appellant in Crl. A 310, 348, 397, 349, 350, 363,
170- 176, 181,182 add 195-201 and C. A 573/76 and 434/ 76 and
for R 3in Cl. A 310 and 348 and RR2 and 4 in Cl. A
350/ 76.

Jail Petitioners for the Petitioners in Petn. Under Dy. No.
3002 3003/ 76.

H-M Seervai (In Crl. A Nos. 310, 340, 349, 363 and CA
573/" 76), Ashok H Desai, A J. Rane. (In CA 573/76), L R
Gagrat-and B.R Agarwala for RR 1 and 2 in Crl. A 310, 363
and 397 and R 1in Cl. As. 348-349 and RRin CA 573/76.

A. K. Sen, R H Dhebar and B.V. Desai for R 1 in Cl. A
No. 350/ 76.

V.M Tarkunde, Ashok H Desaii and V.N. Ganpule for RRin
Crl. A 170 to 176, 181, 182, 195-201/76.

HM Seervai, Dr. NN M Ghatate, S. Bal akri shnan
S. S Khanduja, (Mss) Rani Jethanal ani and Altar Ahmed for
R 1 in CA 434/76.

The Judgrment of A.N. “Ray C J. and Jaswant Singh, J. was
delivered by Jaswant  Singh J., Beg, J. 'gave a separate
opi ni on.

JASWANT SINGH J. These appeal s, sone of which have been
preferred by certificates granted under Articles 133 and
134(1)(e) of the Constitution and Qthers by Special |eave
granted by this Court under ‘Article 136 of the Constitution
and which are directed against various final and interim
judgrments and orders of the Hi gh Courts of ‘Bonbay and Karna-
taka passed in wit petitions filed under Articles 226 and
227 of the Constitution by or -on behalf of certain persons
who are detai ned under orders of the appropriate authorities
made under section 3 of the Conservation of Foreign Exchange
and Prevention of Smuggling Activities Act, 1974 (Act No. 52
of 1974) (hereinafter referred to as "the Act’) conplaining
of certain constraints inposed on themunder orders rmade
under section 5 of the Act and claiming facilities in excess
of those provided in the said orders, shall be disposed |/ Of
by this judgment. A gist of the orders appealed against
12--112SC/ 77.

724
and particulars of the petitions in which they have been
passed given in the sub-joined table for facility of refer-

ence ---
FI RST BATCH OF APPEALS
1.Sr. No.

2. No. of appea

3. Date of the order appeal ed agai nst

4. No. of the application in which the order appealed
agai nst has been passed

5. Name of the High Court which passed the order

6. Nanme of the detenu in whose favour or against whom the
order agai nst has been passed.

7. substance of the order appeal ed agai nst

Sr.No.-1

2. Cl. A No. 310/1976
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3. 1-9-1975
4. Crl. Application No. 20/1975
5. Bonbay
6. Krishna Budha Gawda

NOUORWNON~NOUANWNWY

oukwnN@w

=

=

7. Clauses 9(iii) 10, 12(i)and (xi), 19,
20, 21, 23, 24 and 31 of the Conservation of
Forei gn Exchange and Prevention of Snugling
Activities (Maharashtra Conditions of Deten-
tion) Oder, 1974 struck down and directions

issued requiring the detaining authority
to keep the detenu wunder detention as a
"civil prisoner’ within the terms of and in
all respects in conformty with the provi-

sions. of the Prisons Act, 1894 and further
directing the detaining authority to,permt
the ~detenu to maintain hi nmsel f by
recei ving such funds not exceeding the sum of
Rs. 200/-  per nmonth us he may desire to
have 1ot that purpose fromany of his rel a-
tives or friends, and to purchase or receive
from private sources at proper hours food.
cl-ot hi ng, beddi ng, and other necessaries,
including toilet requisites, toil et soap
cigarettes and tobacco, subject to exam na-
tion gild to such rules, if any, as my be
approved by the lInspector Ceneral , as also
to pernmt the detenu to neet persons wth
whom he may desire to communicate at proper
times anti -tinder proper restrictions.

&

Crl. A No.
-do-
-do-
-do-
-do-
-do-

.No. 3

Crl. A No. 397/1976
3-9-1975
Crl. Application No. 792/1975
Bonbay ram Kewal j i
Ghamandi Gowan
[Nil]
SECOND BATCH OF APPEALS
No. 1.
Crl. A No.348/1976
Interimorder dated 14-7-1975
Crl. Application No. 794/1975
Bonbay
Ram al Nar ang
7. Directions i ssued to- the det ai ni ng
authority to pernmit the detenu (1) to have his
food fromout side at his own expense, subject
to routine check: (2) to have one interview
with his legal advisers for two hours in~ the
presences
725
of a Customs Oficer, but not within
Iris hearing; (3) to have one interview per
nmonth with ally O tile Famly menbers,
whi ch  shoul d be in accordance wth and
subject to subclauses (iii), (vi), (vii)
and (ix)of clause 12 of the Conservation
of Forei gn Exchange and Prevention of Srmug-
gling Activities (Maharashtra Conditions of
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726
Sr.

ok WN

Detention) Order, 1974.

Crl. A No 348/1976

Interimorder dated 14-7-1975

Crl. Application No. 794/1975

Bonbay

Yusuf Abdul | a Pat el
7. Directions i ssued to the det ai ni ng
authority (1)
to permt the detenu to have his food
from outside at his own expense subject to
routi ne check, (2) to have the detenu exam
i ned at |least once a week by Doctors at
St. George’'s Hospital and to pernmt the
detenu’s
doct or bei ng present at such exam nati on
(3) to
permit the detenu to take specially prescribed
medi ci nes at hi s own cost. (4) not to
renove the  detenu to another jail from
the Arthur Road Prison, Bonbay, wi t hout
gi ving at least 24 hours notice in witing
(excl uding Sundays and other holidays) to
his Attorneys, (5) to pernmit the detenu to
have one interviewwth his legal advis-
ers for two hours in the presence of a
Custonms Officer but 'not wthin his hear -
ing and (6) to permit the detenu to have
interview wthrelatives as per clause 12(ii)
of Maharashtra Condi ti ons of Det enti on
Order, 1974.

RD BATCH OF APPEALS

No .1

Crl. As. Nos. 195-201/1976
3-4-1976

Crl. Applications 833-839/1976
Bonbay

Rat an Si ngh Gokal das Raj da & others
7. Directions issued to the detaining au-
thority to have the detenus taken under
custody to the site —of the neeting of the
Bonbay Muni ci pal Cor porati on and enable
them to exerci se their votes at the
mayoral election.if and when it takes place.

.No. 2

Crl. As. Nos. 170-176/1976

13- 3-1975

Crl. Applications 614-620/ 1975

Bonbay

Sm . Ahilya Pandurang Rangankar and others
7. Wile rejecting the application
for rel ease on parol e directions
i ssued t he detaining in authority to
have the detenus t aken under cust ody
to vote at the election of statutory Com
mttees to be held on 15-3-1976 at 3 P.M
at the Bonmbay Muinicipal Corporation Bom
bay.

No. 3

Crl. As. Nos. 181-182/1976

19- 3-1976

Crl. Applications Nos. 385-386/1976

Bonbay

Ganesh Prabhakar Pradhan and ot hers
7. Directions issued to the detaining author-
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ity to have the the detenus taken under custo-
dy to the Maharashtra Legislative Council Hal
for the linmted purpose of enabling them to
exercise their right to the statutory Commtt-
ess on 30-3-1976.

Sr.No. 4

2. Cl As. Nos. 1365-67/1976

3. 23-3-1976

4. W Ps. Nos. 2293, 2477, 2503/1976

5. Karnat aka

6. C.R satish and Qhers
7. Directions issued to the det ai ni ng
authority to have the det enus taken not
later  than 11 A M on 24-3-1976 under
police escort to the place where the election
of the  President of the  Town Municipa
Council, - Chi kmaglur was to be held and
after they exercised their right to vote to
have t hem brought back under police escort to
the jails in which they were then detained.

Sr. No. 5

2. CA s. 434/ 1976

3. 1-4-1976

4. 1. A No. 1V WP. No. 4177/ 1976

5. Karnat aka

6. L.K Advani
7. Directions issued to the det ai ni ng

authority to have the detenu taken under
police escort to New Del hi. so as to enable him
to be in Rajya Sabha on 3-4-1976 before 10.45
A-M and to allow himto take oath of affirnma-
tion and thereafter to take his seat in Rajya
Sabha and to have him brought back under
police escort to the Central Jail Banglore on
3-4-1976 _or on 4-4-1976 whichever date is
convenient tothe detaining authority.
FOURTH BATCH OF APPEALS

Sr. No. 1

2. Cl. A No. 192/1976

3. 23-3-1976

4. WP. Nos 1454/1973

5. Kar nat aka

6. Gurunath Kul karn
7. Directions i ssued to the det ai ni ng
authority (1) to have the detenu taken under
police escort on or before 3-4-1976 to the
shops in Bellary to enablethem to purchase
stationary required for the exam nation and
to the college where detenu had 10 get the
adm ssion ticket to the examination. (2) to
have the detenu taken on each day of the
exam nati on under police escort fromthe jai
at Bellary to the Examination 'centre and 'to
see that he reached such centre at | east
20 mnutes before the comencenent of t he
exam nati on and was brought back after the
day’ s exami nation was over fromsuch centre
to the jail under police escort. Directions
also issued to the jail authorities to
ascertain well in advance the programe
of the exam nation which the detenu had to
t ake.

727

Sr. No. 2

2. Cl. A No. 210/1976
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3. 6-4-1976

4. WP. No. 2096/1976

5. Karnat aka

6. K. T. Shivanna
7. Directions issued to the det ai ni ng
aut hority to release the det enu on
parole on the afternoon of 10-4-1976. The
detaining authority also directed to arrange
to have the detenu either taken under police
escort to his hone at Novavirakare, Ti prut
Tal u, starting from Bangal ore on the
aft ernoon of 10-4-1976 and to have him
brought back under police escort fromhis hone

to the Central Jail, Bangal or e, starting
from Honavinskere on the af t ernoon of
12-4-1976 OR release the detenu at the gate
of~ the Central jail Bangal ore on hi s

executing a self bound for Rs. 6, 000/ -
undertaking to surrender hinself to the jai
authorities on 12-4-1976 not later than 6
P.M “and not take part in political activ-
ities or other activities detrinental to the
security of the State during the period
he ~ remmi ned on parole. The police, however
given the Iliberty to keep a watch around the
detenu’s house and to follow his novenents
outside his house during the peri od he
conti nued on parole.

Sr.No. 3

2. S.L.P.(Civil) No. 2443/1976

3. 8-4-1976

4. WP. No.2918/1972

5. Karnat aka

6. K A Nagar aj
7. Di-rections issued to the det ai ni ng
aut hority (1) to release the detenu on pa-
role, (2) (to have the detenu taken on the
evening of 9-4-1976 wunder police escort to
his houses and brought back to the 'Centra
Jai l, Bangal ore. under police escort on. the
eveni ng of 10-4-1976; and (3) again have the
detenu taken on the evening 01 14-4-1976
under police escort to his house and
brought back under police -escort to t he
Central Jail, Bangal ore,” on the eveni ng of
15-4-1976. The police, however, given tile
liberty to keep a watch around the house  of
the detenu and to follow his novenents
during the period he renained on parole.

Sr. No. 4

2. S.L.P.(Gvil) No. 2444/1976

3. 8-4-1976

4. WP. No.6693/1975

5. Kar nat aka

6. P.B. Satyanarayana Rao
7. Directions i ssued to the det ai ni ng
aut hority to release t he det enu on

parole on 14-4-1976 and to have him taken
under police escort to his home and brought
back under police escort to the jail On the
afternoon of 16-4-1976. The police, howev-
er, given the liberty to keep a watch around
the house of the detenu and to watch his
noverrent outside his house during his release
on parole.
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728

Sr. No. 5

2. S.L.P.(Civil) No. 2864/1976

3. 7-4-1976

4. WP. No. 1977/1976

5. Kar nat aka

6. M Sanjeev Gatti
7. Directions issued to the detaining author-
ity ei t her
(i) to arrange the detenu taken under police
escort to his native place. Bangal or e,
starting from Bangalore on 8-4-1976 and
brought back under police escort to the
Central Jail Bangal ore on 14-4-1976.

and
(i) to release the detenu at the gate

of - the Central Jail. Bangal ore. on t he

morning of 8-4-1976 his executing a sell-
bond of Rs. 5,000/- undertaking to surrender

hinself~ to the jail authorities not later
t han 5 P.M on 15-4-1976 and not to take
part in-any political activity or other
activity detrimental to the security of the
State.

The police, however, given the
liberty to keep a watch around the house
houses in which the detenu stayed and to
foll ow his novenents outsi de the house or
houses during the period he remained on

par ol e.

Sr.No. 6

2. S.L.P. (Cvil) No. 2865/1976

3. 8-4-1976

4. WP. No. 2012/1976

5. Kar nat aka

6. V.S. Acharya
7. Directiions issued to t he det ai ni ng
authority ‘either to arrange to have the
det enu taken under police escort from Centra
Jail. Bangal ore, to Udupi~ starting from
Bangal ore on the norning of 13-4-1976 and  to
have hi m brought back under police escort from
Udupi starting there from on the norning of
21-4-1976 or release the detenu at the gate
of the Central Jail, Bangalore, on his execut-
ing a self-bond lot Rs. 5,000/- undertaking
not to take part in any political activity
or in any activity detrimental to t he
security of the State during /'the peri od
he renmined on parole as to surrender hi m
sel f to the Jail authorities not | |ater
t han 6 P.M on 21-4-1976. The police
however, given the liberty to keep a watch
over the
detenu and to follow himnovenents during
the period he remai ned on parol e.

Sr.No. 7

2. S.L.P. (Cvil) No. 3061/1976

3. 8-4-1976

4. WP. No. 1295/1976

5. Kar nat aka

6. C. V. Shankar Rao Jadhav

7. Directions i ssued to the detaining
aut hority either (1) to arrange to have
the detenu taken too his home at Nandya
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under police escort starting from Bangal ore on
the evening of 10-4-1976 and to have him
br ought back under police escort to the
Central Jail Bengal starting from Nandya on
the morning 13-4-1977.
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or (2) to release himat the gate of the
Central Jail, Bangalore on the evening of

10-4-1976 on his executing a self-bond for
Rs. 5,000/- undertaking to surrender hinself
to the Jail authorities not later than 4
P.M on 12-4-1976 and not to take part in
any  political activity or ot her activity
detrimental to the security of the State
during  the period of his release on parole.
The police, however, given the liberty to keep
a wat ch around t he

detenu’ s house and to fol | ow hi s
novenent s outside his house during the
peri od of his rel ease on parole.

FI'FTH BATCH OF APPEALS

.No. 1
Dy. No. 3002/1976
8-4-1976
W P. No, 2355/1976
Kar nat aka
D.J. Shivaram
7. Prayer ~of the detenu allow him to be
rel eased on parole to enable himto take the
final LL:B. examination rejected in view of
the orders nade by this Court i.e. the Su-
preme Court in High Court WP. No. 1454/1976
. No. 2.
Dy. No. 3003/1976
8-4-1976
WP. No. 1968/1976
Kar nat aka
Hanumant Gururao | nandar
7. Prayer of the detenu to allow himto be
rel eased on parole to enable himto take the
Second Year LL.B. examination rejected in
view of the orders nmade by this Court-on in
H gh Court WP. No. 1454/1976
S| XTH BATCH OF APPEALS
. No.1
C. A No. 349/1976
18-7-1975
Crl. Application No.794/1975
Bonbay
Ram al Nar ang
7. Directions issued to the detaining
authority not to renmove the det enu till
further order to another jail outside the
State without giving at |east 3 hours notice
in witing (excluding Sunday and holidays
to the detenu attorneys.
. No. 2.
C. A No. 573/1976
20- 3-1976
Crl. Application No. 31/1976
Bonbay
Prabhudas Tri bhovandas
7. Directions i ssued to the det ai ni ng
authority to detain the detenu in such

pri son where the detenu would have the bene-
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fit of the Conpany of other wonen detenus as
also other facilities under the rules.

Clauses 9(iii), 10, 12(ii) & (xi), 19, 20, 21, 23, 24 &
31 of the Conservation of Foreign Exchange and Prevention of
Smuggling Activities (Maharashtra Conditions of Detention)

Order, 1974

(hereinafter referred to as "the Mharashtra

Conditions of Detention Order, 1974") which have been struck
down by the Hi gh Court of Bonbay read as under :---

"9. .
730

(iii) Security prisoners shall not be
allowed to supplenent their diet even at their
own expense. Any security prisoner who wi shes
to supplenment his diet on nedical grounds. may
apply to the Conmi ssioner or the Superintend-
ent, as the case may be. The Comm ssioner or
t he Superintendent shah get himexani ned by a
Medi cal OfFficer attached to the place of
det ention who may order such nodification of,
or addition to, his diet, as he nmay consider
necessary on nedi cal grounds.

100 Supply of funds :--(i) A security prison-
er may, wth the previous sanction of the
detai ning authority, receive froma specified
relative or friend at intervals of not |ess
t han a nonth, funds not exceeding Rs. 30/-
per nonth and  may spend these funds or a
simlar sumfromhis own private funds on such
objects and in such nmanner as may be perm ssi -
bl.e under the rules, in case in which for want
of funds any security prisoners are conpelled
to do wi thout ~small amenities which their
fellow prisoners enjoy, such anenities may, if
consi dered absol utely necessary by the Conmi s-
sioner or-the Superintendent be supplied to
them at Gover nnment

costs.

(ii) AL funds so received shall be kept
by the Comm ssi oner or the Superintendent and
spent by him on behalf of the security prison-
ers concer ned.

(iii) Amounts in excess of ~those pre-
scribed in subclause (i) may be received by
the Comm ssioner or the Superintendent on
behal f of security prisoners, but they shal

not be spent in any nonth beyond the linits
| aid down in the said sub-clause.
12.

(ii) The nunber of ‘interviews which a
security prisoner may be pernitted to have
shall not ordinarily exceed one per nonth.

(xi) In addition to the interviews perms-
sible wunder the preceding provisions of this
clause, a security prisoner nmay wth the
perm ssion of the detaining authority, be

granted not nore than two special interviews,
for the settlenment of his business or profes-
sional affairs, such interviews shall ordi-

narily take place within a period not exceed-
ing two nonths fromthe date of detention of
the security prisoner. concerned and shall be
conducted in accordance with the provisions of
this clause as regards place, duration and
conditions of the interview, and the proceed-
i ngs shall be strictly confined to the objects
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Appeari ng

for which the interviewis granted.

19. Medi cal attendance :--(i) The Superin-
tendent of the Hospital or the G vil Surgeon
as the case may be, shall depute a nedica
officer to visit each security prisoner de-
t ai ned
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in a police lock-up and report of his physica
condition. The said Medical Oficer shal
visit the prisoner at |least once a week and
nore often if the Superintendent of the Hospi -
tal or the GCvil Surgeon or the Commi ssioner
as the ease may be thinks fit, and submt the
report on his condition to the Comn ssioner
or the detaining authority, after the first
day of  each nmonth and at any other time he
consi ders  necessary.

(ii) Security prisoner detained in a jai
or sub-jail shall in the event of illness, be
treated in the same way as convicted crinmna
prisoner or treated under the rul es made under
the Prisons Act, 1894.

20. Toilet :--(i) BEvery security prisoner
shall be supplied with neam or babul stick at
Gover nment expense.

(ii) Every security prisoner shall be
supplied wth one cake of jail nade toilet
soap per nmonth- for bathing at Gover nnent
expense. The weight of such cake shall be 113
grans approximately and if jail nade soap is
not available in any nmedium quality, toilet
soap nmanufactured in India: and available
locally shall be supplied.

21. Service of barbers etc. :--(i) A securi-
ty prisoner shall not be permtted to have
shavi ng equi prent of his own.

(ii) “Every security prisoner shall be
allowed to have the services /'of the jai
barber once a week.

23. Smoki ng and tobacco: - - Except cigarettes
or bi dies and chewing tobacco, which are
avail abl e at the jail canteen, no other facil-
ities to snmoke or chew tobacco shall be per-
mtted.

24. Ganes :--Security prisoners shall not
be pertained to play indoor ganes like /cards
or to play chess, draughts and carrom

31. Power to withhold any concessions @or
facilities: The State Governnent may, @by
general or special order, wthhold any of the
concessions or facilities provided by or
under any of the provisions of this order in
respect of any security prisoner or class  of
security prisoner, and for such  period or
periods, as the State Government - nmay, from
time to tinme specify.

on behalf of the Union of India and t he

States of Mharashtra and Karnataka, the | earned Additiona
Solicitor General has, while very fairly stating that though
the appropriate Governnent nay have no objection to the
i ssue of special orders permtting the detenus to receive
or purchase toilet requisites, toilet soap and to consult
private doctors in case of genuine necessity if an applica-
tion is made to it in that behalf, submitted that the right

of any person

to
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nove any court for the enforcenent of the rights conferred
by Article 21 (which is the sole repository of the right to
life and personal liberty) and Articles 14, 19 and 22 of
the Constitution having been suspended by virtue of the
Presidential Oders dated June 27, 1975 and January 8. 1976
i ssued wunder clause (1) of Article 359 of the Constitution
(which are absolute in terns) for the period during which
the proclanmation of emergency made on June 25, 1975 under
clause (1) of Article 352 of the Constitution is in force,
no person has a locus standi to nove any application under
Article 226 or Article 227 of the Constitution for issue of
a wit, order or direction to enforce any right to persona
liberty. He has further urged that since it is for the
appropriate GCovernment to specify the place of a detenu's
detention and to lay down by neans of a general or specia
order the conditions as to his maintenance, interviews or
comuni cations with others with a viewto prevent his con-
tact wth the outside world and sincewhat was sought to be
enforced in the instant cases by neans of the applications
filed by or on behalf of the detenus under Article 226 and
227 of the Constitution in the aforesaid H gh Courts was
not hi ng but various facts of personal liberty under Articles
19, 21 and 22 of the Constitution, the applications were not
mai nt ai nabl' e and the High Courts were not conpetent to
deal with them and to either strike down the aforesaid
cl auses of the Maharashtra Conditions of Detention Order
1974 or to issue the aforesaid directions to the det ai n-
i ng authorities.

M. Seervai. M. Ashok Sen, M. Desai and M. Dattar,
| earned counsel for the detenus have, on the other hand,
enphasi zed

(1) that preventive detention does not stand
on the samefooting as punitive detention and
whil e it cannot be gainsaid that persons who
can be prosecuted and punished for offences
against the law can also 'be preventively
det ai ned they cannot be punitively treated;

(2) that considerations relevant for applica-
tions seeking relief of release by  habeas
corpus are not relevant to cases .in, which
conditions of detention fall for considera-
tion;

(3) that the principle of legality and the
doctrine of ultra vires are not abrogated even
during the times of emergency and the exercise
of power under section 5 of the Act must
have a reasonable nexus with the purpose for
whi ch the power is conferred;

(4) that if according to the majority judgnent
in Additional District Mgistrate, Jabal pur wv.
Shiva Kant Shukl a(l) even habeas corpus  coul d
issue in cases where the order is not duly
aut henticated then the conditions of detention
can certainly be scrutinized and relief can be
granted if those conditions are found to be
illegal or ultra vires;

(1) [1976] 2 S.C.C521= AIl.R 1976 S,C
1207.=[1976] Supp. S,C. R 172.
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(5) that the aforesaid clauses of the Maha-
rashtra Conditions of Detention Oder, 1974,
being ultra vires and viol ative of the princi-
ples of reasonableness and legality have
rightly have been struck down by the High
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Court of Bonbay:

(6) that a curtain cannot be drawn round the
det enu ,red while he can be cut off from
undesirabl e contacts, he cannot be cut off
from unobj ecti onabl e cont acts;

(7) that if the place of detention nmentioned
in a detention order is a prison, then the
detenu would be governed by the Prisons Act
but not if the detenu is | odged el sewhere;

(8) that the detenus’ grievances are not
"echoes’ of Article of the Constitution but
are the echoes of the "totality’ |aw

(9) . that it is not right to say that what is
not' contained in Article 19 of the Constitu-
tion is contained in Article 21 of the Consti -
tution as this subm ssion ignores Articles 15,
25" and 26 of the Constitution which are ap-
plicable even to non-citizens.

The |earned Additional Solicitor General has, in hi s
rejoi nder, contended that while total release is of course
different from regulating conditions of detention, the
former not being available by virtue of the Presidentia
Orders dated 27th June, 1975 and January 8, 1976 issued
under Article 359 (1) of the Constitution which are uncondi -
tional even conditions of detention cannot be enforced by
noving a court during the period of energency and that the
contention based upon the principles of legality and reason-
ables and' doctrine of ultravires is misconceived. The
Additional ‘Solicitor GCeneral has further subnmitted that
legality has to be understood as neaning the authority of
law and it so understood, a person detained in accordance
with the conditions framed under section 5 0of the Act cannot
conplain that the conditions are-illegal or wultra vires,
broader chall enges based on fundanental rights not being
avail able; that the principle of reasonableness and the
doctrine of wultra vires have no bearing  on subordinate
legislation framed under energency |laws; /that the court
cannot grant relief on vague and indeterm nate phil osophica
theories like the totality of law, that as’ the line of
demar cati on between preventive-and punitive detention which
is easily perceivable at the stage of -detention becones
progressively elusive and hazy when one cones to conditions
of detention. there is little scope for generalisation; that
curtain has to be drawn round a detenu to ensure effective-
ness of detention which cannot be sacrificed in the interest
of security of the State; that the observations made by the
majority in Shivakant Shukla’'s case (supra) regarding the
area of judicial interference which are sought to be relied
upon on behalf of the detenus relate to the -obvious eases
where the Executive itself could not and would not seek to
defend a detention order and can be of no assistance in the
present cases where the detenus seek to
734
enforce a right to do something or to get something which is
not con t:erred on and given to themby |law, that any right
to personal liberty or any facet or aspect thereof has to be
found in sone constitutional provision to be enforced in
normal times and ex-hypothesi to become unenforceabl e during
an energency and reference to Articles 15, 25 and 26 of the
Constitution conpletely ignores the fact that these rights
postulate a free citizen and cannot be enforced i ndependent -
ly of Article 21 or Article 19 of the Constitution and in
any case, the rights clainmed in the present cases have no
relation to those Articles.

Wthout prejudice to the aforenentioned contentions
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advanced by himthe | earned Additional Solicitor General has
further submitted that it is only where there are specific
provisions in the rules framed trader section 5 of the' Act
that those provisions being conditions of detention can be
enforced when still available to an individual detenu that
the provisions of Mharashtra Conditions of Det enti on
Order, 1974 have to be exam ned and scrutinized to see if
the facilities clained by the detenus are excluded by inpli-
cation, e.g. where a provision for a particular nunber of
interviews is made, it necessarily inplies a prohibition
agai nst having nore interviews; that the question whether a
particular act which is not specifically prohibited should
be permitted or not has to be decided by keeping in viewthe
ef fectiveness of detention; that allowi ng a detenu to go and
vote at a corporate election or to take part in legislative
proceedi ngs is destructive of the purpose of detention and
in any event _approach nmust be made to the Executive to
exerciseits rights of parole or relaxation which is inplic-
it in sections 12 and 5 of the Act as for instance if the
release is necessitated by exigencies |ike performance of
obsequieal cerenonies or sharadh of a kith and kin, but an
order directing the detenu to be taken under police guard to
the place where obsequies of a dead relation are to be
performed cannot® be nmade by a court as it tantamounts to
onforcing his personal liberty; that while Iranane consider-
ations are generally borne in mnd by the authorities having
the custody of the detenus and appropriate Governnment, they
cannot furnish reliable basis for judicial relief; that the
aforesaid directions of the Bonbay 'Hi gh Court equating
detenus with "civil prisoners’ anmenable to the Prisons Act,
1894, does not only anpbunt to a substitution or re-enactnent
of section 5 of the Act i.e. of the Conservation of Foreign
Exchange and Prevention of Snuggling Activities Act, 1974
but is also opposed to the definition of the ' prisoner’ as
contained in the Bonbay Jail Mnual which has not been
amended so as to include persons directed to be detained
under any Central or other Act providing for detention; that
the nere fact that a person is detained ‘for purposes of
adnmi ni strative convenience in a jail does not nean that he
is acivil prisoner or that the Prisons Act applies to " him

and that the necessity of having provisions in the condi-
tions of detention orders enabling a detenu to consult pri-
vate doctors in the presence of the official doctors in case
of genui ne necessity or to supplenent his diet on nedica

grounds or to indulge in harm ess pastines like chess  or
carrom or to appear in exam nations are matters for  which
the appropriate Government shoul d be approached.

735

We have given our anxious consideration to the subm s-
sion made by counsel for the parties. |n our judgrment, the
vi tal guestion of fundanental inportance that requires to

be determned at the threshold in the instant cases s
whether in view of the orders dated June 27, 1975 and Janu-
ary 8, 1976 issued by the President under clause (1) Article
359 of the Constitution, the aforesaid petitions under
Articles 226 and 227 of the Constitution were maintainable.

For a proper determination of the question, it is
necessary to advert to the provisions of Articles 352, 353,
358 and 359 contained in Part XVIII of the Constitution

call ed the Energency Provisions, as well as to the Presiden-
tial Orders dated November 3, 1962, Decenber 3, 1971, Novem
ber 16, 1974, June 25, 1975, June 27, 1975 and January 8,
1976. The aforesaid Articles of the Constitution are in
these terns :--

"Article 352. (1) If the President is
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satisfied that a grave energency exists where-
by the security of India or of any part of the
territory thereof is threatened, whether by
war or external aggression or internal dis-
turbance, he may, by Proclamation make

a declaration to that effect.

(2) A Proclamation issued under clause (1)--
(a) may be revoked by subsequent Proclamation;
(b) shall be |aid before each House of Parli a-
ment ;

(c) shall cease to operate at the expiration
of two nonths unless before the expiration of
that. period it has been approved by resolu-
tions of both Houses of Parlianent;

Provided that if any such Proclamation is
issued at a tinme when the House of the People
has been di ssolved or the dissolution of the
House of | the People takes place during the
period of 'two nonths referred to in sub-cl ause
(c), and if a resolution approving the Procl a-
mation has been passed by the Council of
States, but no resolution with respect to such
Proclamati on has been passed by the House of
the People before the expiration of that
period, the Proclamation shall cease to oper-
ate at the expiration of thirty days from the
date on which the House of the People first
sits after its reconstruction unless before
the expiration of the said period of thirty
days a resolution approving the Proclamation
has been al so passed by the House of People.
(3) A Procl amation of ~ Energency decl aring
that the security of India or of any part of
the territory thereof is threatened by war or
by external aggression or by internal disturb-
ance may be nade before the actual occurrence
of war or of any such aggression or disturb-
ance if the President is satisfied that there
is immnent danger thereof.

736
** (4) The power conferred on the President by
this article shall include the power to issue

di fferent proclanmations on different ~grounds,
being war or external aggression or interna
di sturbance or imminent -danger of war - or
external aggression or internal disturbance
whether or not there is a Procl amat i on
already issued by the President under clause
(1), and such Proclamation is in operation
(5) Notwithstanding anything in this Constitu-
tion,

(a) the satisfaction of the President nmen-
tioned in clause (1) and clause (3) shall 'be
final and conclusive and shall not be ques-
tioned in any court on any ground;

(b) subject to the provisions of clause (2),
neither the Suprene Court nor any other court

shall have jurisdiction to entertain any
guestion, on any ground, regarding the validi-
ty of--

(i) a declaration made by Proclamation by
the President to the effect stated in clause
(1); or
(ii) the continued operation of such Procl ana-
tion."
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"Article 353. Wiile a Proclamation of Emer-
gency is in operation then-

(a) notwithstanding anything in this Con-
stitution, the

executive power of the Union shall extend to
the giving of directions to any State as to
the manner in which the executive power there-
of is to be exercised;

(b) the power of Parliament to make laws with
respect to any matter shall include power to
make |aws conferring powers and i mposi ng
duties, or authorising the Conferring of
powers and the inposition of duties, upon the
Uni on or officers and authorities of the Union
as respects that matter, notw thstanding’ that
it is one which is not enunmerated in the Union
List."

"Article 358. Wile a Proclamation of Emer-
gency is in operation, nothing in Article 19
shall ~restrict the power of the State as
defined in Part IIl to nake any law or to take
any executive action which the State woul d but
for the provisions contained in that Part be
conpetent to make or to take, but any law so
made shall, to. the extent of the inconpeten-
cy, cease to have effect as soon as the Proc-
| amat i on ceases to operate, except as respects
things done or-ontted to be done before the
| aw so ceases to have effect.”

** |nserted retrospectively by section 5 of the Constitution
(Thirty-ei ghth Anmendnent) Act, 1975.
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"Article 359. (1) Were a Proclamation of
Emergency is in operation, the President may
by order declare that the fight to mnove any
court for the enforcement of such of the
rights conferred by Part 11l ‘as may be nen-
ti oned in the order and  all proceedi ngs
pending in any court for the enforcenent of
the rights so nmentioned shall renmain suspended
for the period during which the Proclamation
is in force or for such shorter period as nay
be specified in the order

**(1A) While an order made under cl ause
(1) nentioning any of the rights conferred by
Part 11l is in operation, nothing in that Part
conferring those rights shall restrict the
power of the State us defined in the sai d
Par t to nmmke any law or to take any execu-
tive action which the State would but for the
provi sions contained in that ‘Part be conpetent
to nake or to take, but any |law so nmade shall
to the extent of the inconpetency, cease 'to
have effect as soon as the order aforesaid
ceases to operate, except as respects things
done or onmitted to be done before the law so
ceases to have effect.

(2) An order mamde as aforesaid may extend
to the whole or any part of the territory of
I ndi a.

(3) Every order made wunder clause (1)
shal |, as soon as may be after it is made, be
| ai d before each House of Parlianent."

It is hardly necessary to enphasize that the provisions
of the Articles reproduced above arc designed to arm the
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State with special powers to nmeet extraordinary situations
created in tinmes of grave national energencies due to war,
external aggression and internal disturbance when the secu-
rity of the State nay the very existence of the nation is
threatened necessitating the subordination of individua
rights to the paranount consideration of the welfare of the
State, and to give effect to the well recognized principle
to which particular attention was called by E.C.S. Wade and
Codfrey Phillips by inserting the followi ng passage in their
Constitutional Law, 8th Edition, Chapter 48, pp. 717, 718:--

"It has al ways been recogni zed that tines
of grave national energency demand the grant
of special powers to the Executive. At such
times arbitrary arrest and inprisonnment may be
| egal i sed by Act of Parlianent."

It is, however, necessary to state that there is an
appreci able difference between Articles 358 and 359(1) of
the Constitution. Wereas sinultaneously with the declara-
tion of _emergency under Article 352, Article 358 by its
own force renoves the restrictions on the power of the
Legi slature to nake | aws inconsistent with Article 19 of the
Constitution as also on the power of the Executi ve to
t ake
** |nserted retrospectively by section 7 of the Consti t u-
tion (Thirty-eighth Anmendnent) Act, 1975.
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actions which may be repugnant to Article 19 of the Consti-
tution so long as the proclanmati on of energency continues to
operate but does not suspend any fundanental right which was
available to a citizen under Article 19 of the Constitution
prior to the pronulgation of energency, Article 359(1)
enmpowers the President to suspend the right of an individua
to nove any court for enforcement of such. of the rights
conferred by Part 11l of the Constitution as may be speci-
fied by him(the President) in his order. In other words,
while Article 358 proporio vigore suspends the fundamenta
rights guaranteed by Article 19 of the Constitution thus
enabling the State during the period the  proclamation of
enmergency is in operation to make laws in  violation of
Article 19 of the Constitution and to take Executi ve
action wunder those |laws despite the fact that those laws
constitute an infringenent of the rights conferred by Arti -
cle 19, Article 359(1) of the Constitution does not sus-
pend any fundanental right of its own force but ~ authorises
the President to deprive an individual of his right to
approach any Court for enforcenment of any or all of the
rights conferred by Part IIl of the Constitution. In Mbhd.
Yaqub etc. v. The State of Jammu & Kashmir(1l), a Constitu-
tion Bench of this Court consisting of seven  Judges  inter
alia pointed out that there is a distinction between Arti-
cles 358 and 359(1) of the Constitution. Whereas Article
358 by its own force suspends the fundanental rights guaran-
teed by Article 19, Article 359(1) of the Constitution has
the effect of suspending the enforcenment of specified funda-
nmental rights so. that these concept cannot be used to test
the legality of an Executive action

Reference in this connection may al so usefully be nade
to a passage in Shivakant Shukla's case (supra) where ny.
Lord t he Chi ef Justice who headed the nmjority opinion
while pointing out the difference between Articles 358 and
359 of the Constitution observed :--

"The vital distinction between Article 358
and Article 359 is that Art. 358 suspends the
rights only wunder Article 19 to the extent
that the | egislature can make | aws contraven-
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ing Article 19 during the operation of a
Procl amation of Energency and the Executive
can take action whi ch the Executive is
conpetent to take under such laws. Article 358
does not suspend any fundamental fight. Wile
a Proclamation of Energency is in operation
the Presidential Order under Article 359(1)
can suspend the enforcenent of any or al
fundanental rights. Article 359(1) also sus-
pends any pendi ng proceedi ngs for the enforce-
ment of such fundanental right or rights, The
purpose and object of Article 359(1) is that
the enforcenent of any fundanental right
mentioned in the Presidential Order is barred
or it remains suspended during the emnergency.
Anot her i nportant distinction between the two
Articles ~is that Article 358 provides for
indemity whereas Article 359(1) does not,
Article 359(1A) is on the sanme lines as Arti-
cle 358 but Article 359(1A) now includes
all fundanmental rights which may be nentioned
in a Presidential Oder and is, therefore,
much ~w der than Article 358 which includes
Article 19 only. (1)
[1968] 2 S.C. R 227.
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A person can-enforce a fundamental right
both in the case of |aw being nade in viola-
tion of that right and also if the Executive
acts in-non-conpliancewith valid |laws or acts
wi-thout ~the authority of law. It cannot be
said that the scope of Article 359(1) is only
to restrict the application of the Article to
the Legislative field and not to the acts of
the Executive. The reason is that any enforce-
ment of the fundanental rights nentioned in
the Presidential Oder is /barred and any
chal l enge ‘either to law or to any act-of the
Executive on the ground that it is '‘not in
conpliance with the wvalid law or “wthout
authority of lawwll amunt 'to enforcenent
of fundamental rights-and will, therefore, be
within the mschief of the Presidential Order
The effect of the Presidential Order suspend-
ing the enforcenent - of f undanent al ri-ght
anmounts to bar the l|ocus standi of any person
to move the court on the ground of violation
of a fundanmental right."

Thus the foregoi ng di scussion nakes two things perfectly
clear(1) that Article 359(1) (which nakes no distinction
bet ween the threat to the security of India by war or
external aggression or internal disturbance) is wder in
scope than Article 358 and (2) that it is not open to any
one either to challenge the validity of any law or any
Executive action on the ground of violation of a  fundanmen-
tal right specified in the Presidential Oder promulgated
under Article 359(1). of the Constitution. It would be
apposite at this stage to nmention that in England in Liver-
sidge v. Anderson(l) and Greene v. Secretary of State for
Honme Affairs(2) and in India in Sree Mohan Chowdhury v. The
Chi ef Comm ssioner, Union Territory of Tri pura(3) and
Makhan Singh v. State of Punjab(4) the right of any person
to chal | enge any executive action taken during energency
on the ground that it was arbitrary or unlawful has been
negati ved. In the Liversidge' s case (supra) the follow ng
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nmenorabl e observations nmade by the House of Lords in the
King v. Halliday, Ex parte zadig(5) were referred to and
relied upon :-

"However precious the personal |iberty
of the subject may be, there is sonething
for which it my well be, to some extent,
sacrificed by | egal enactnment nanely, nationa
success in the war or escape from nationa
pl under or enslavenent. Liberty is itself the
gift of the law and nay by the | aw be forfeit-
ed or abridged."

Havi ng noticed the anplitude of the provisions incorpo-
rated in our Constitution by its rounding fathers in rela-
tion to the threat posed by three types of grave energencies
on the basis ~of the experience gained . in England and
United States of America and their effect, let us now turn
to the various Presidential Orders and notice their effect.
(1) [1942] A C. 206.

(2) [1942] A. C. 284.
('3)[1964] 3 S.C R 442
(4) [1964] 4 S.C R 797
(5) [1917] A.C. 260.
13--112 s/ 77.
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A.l.R 1964 S.C. 173.
AR 1964 S.C 381.

Presidential Oder dated Novenber 3, 1962 issued under
clause (1) of Article 359 of the Constitution after the
procl amation of enmergency nade on Cctober 26, 1962 under
clause (1) of Article 352 of the Constitution consequent on
the invasion of India by China on Septenber 8, 1962 ran
as follows :--

“New Delhi, the 3rd Novenber, 1962

G S. R 1464--1n exercise of the powers Con-
ferred by clause (1) of Article 359 of the
Constitution, the President hereby declares
that the right of any person to nobve any court
for the enforcenment of the rights conferred by
Article 21 and Article 22 of the Constitution
shal |l renmain suspended for the period- during
which the Proclamation off Energency  issued
under clause (1) of Article 352 thereof on the
26th Cctober, 1962 is in force, if such person
has been deprived of —any such rights under
the Defence of India Odinance, 1962 (4 of
1962) or any rule or order nmde thereunder."

Be it noted that addition of Article 14 was nade in _-the
above Presidential Oder of Novenmber 3, 1962 by the Presi-
denti al Order dated Novenber 11, 1962 and the aforesaid
enmergency declared on October 26, 1962 was revoked vide
Presidential Oder dated January 10, 1968  issued under
Article 352(2)(a) of the Constitution.

Procl amation of enmergency issued by the President of
India under Article 352(1) of the Constitutiion on Decenber
3, 1971, consequent upon the Pakistani aggression reads as
under :--

"In exercise of the powers conferred by
clause (1) of Article 352 of the Constitution,
I, W.V. Gri, President of India, by this.
Procl amation declare that a grave energency
exi sts whereby the security of India is
threatened by .external aggression.™

Presidential Order dated November 16, 1974
i ssued under clause (1) of Article 359 of the
Constitution is in these ternms :--

"I'n exercise of the powers conferred by
clause (1) of Article 359 of the Constitution
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On  June

the President hereby declares that :--

(a) the right to nbve any court wth
respect to orders of detention which have
already been nmade or which may hereafter be
made under section 3 (1)(c) of the Mintenance
of Internal Security Act, 1971 as amended by
Ordinance 11 of 1974 for the enforcement of
the rights conferred by Article 14, Article 21
and clauses (4), (5), (6) and (7) of Article
22 of the Constitution, and

(b) all proceedings pending in any court
for the enforcement of any of the aforesaid
rights with respect to orders of detention
nmade under the said section 3(1)(e) shal
remai n. suspended for a period of six nonths
fromthe
741
date of ‘\issue of this order or the period
during which the Proclanmation of Energency
i ssued under clause (1) of Article 352 of the
Constitution the 3rd Decenber, 1971, is in
force, whichever period expires earlier.

(2) This order shall extend to the whole
of the territory of India."

On  June 20, 1975, the President of India
anmended the above order by substituting
“twel ve nonths" for "six nonths" in the order

Procl amation of Energency issued by the
President of India on June 25, 1975 is to the
followi ng effect :--

"PROCLANVATI ON OF EMERGENCY.

In exercise of the powers conferred by clause
(1 ) of Article 352 of the Constitution, |1,
Fakhruddi n Ali  Ahnmed, President of India, by
this Proclamati on declare that a grave enmer-
gency exists whereby the security of India is
t hreat ended by internal disturbances.

New Del hi Sd/ F. A. Ahned

the 25th June, 1975 Presi dent."

Presidential — O der dated June 27, 1975

promul gat ed under cl ause (1) of Article 359 of
the Constitution runs thus :--
"I'n exerci se of the power conferred by clause
(1) of Article 359 of the Constitution, the
President hereby declares-that the right  of
any person (including a foreigner) to nove any
court for the enforcement of the rights con-
ferred by Article 14, Article 21 and Article
22 of the Constitution and all  proceedi ngs
pending in any court for the enforcenent of
the above nentioned rights shall remain sus-
pended for the period during which the Procl a-
mat i ons of Emergency made under cl ause (1) of
Article 352 of the Constitution on the J3rd
Decenber, 1971 and on the 25th June, 1975 are
both in force.

This order shall extend to. the whole of
the territory of India except the State of
Jammu and Kashmr.

This order shall be in addition to and not
in derogation of any order nmade before the
date of this order under clause (1) of
"Article 359 of the Constitution."

29, 1975, another. order was issued by the

Presi dent whereby the words "except the State of Janmu and
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Kashmr" in the order dated June 27, 1975 were omtted. On
Sept enber 25, 1975, another Presidential Oder was issued as
a result of which the last paragraph in the Presidentia
O der dated June 27, 1975 was omtted.

On January 8, 1976, the President issued yet another
order wunder Article 359(1) of the Constitution declaring
that the right to nove
742
any court for the enforcenent of the rights conferred by
Article 19 and the proceedi ngs pending in any court for the
enforcenent of those rights shall remain suspended during
the operation of the proclamati ons of energency dated Decem
ber 3, 1971 and June 25, 1975.

The difference between the Presidential Oder dated June
27, 1975 which-was supplenmented by the Presidential Oder
dated January 8, 1976 and the earlier Presidential Oders
barring the right of a person to nove any court for enforce-
nment of certain fundanmental rights conferred by Part [11 of
the Constitution may now be noticed. Wiile the Presidentia
Order dated June 27, 1975, which, as already stated, was
supplenmented by the Presidential Oder dated January 8, 1976
was absol ute and unconditional in terns, the earlier Presi-
dential Orders alluded to above were conditional and linmted
i n scope. Apart fromthe fact that the Presidential Order
dated Novenber 3, 1962 did not nake any nention of the
pendi ng proceedings, it was, as pointed out by this Court in
State of Maharashtra v. Prabhakar Pandurang Sanzgiri (1) Dr.
Ram Manohar. Lohia v. State of Bihar(2) Makhan Singh v. State
of Punjab (supra) and by the majority in .A D.M Jabal pur v.
Shi vakant Shukla (supra), hedged by a condition inasmich as
it declared that the right of any person to nove any court
for the enforcenent of rights conferred by Articles 21 and
22 of the Constitution shall remain suspended for the period
during which the proclanmation of energency ' issued under
clause (1) of Article 352 thereof on Cctober 26, 1962 is in
force if such a person has been deprived of any such rights
under the Defence of India Odinance, 1962 (4 of 1962)
(which was |ater on replaced by the Defence of India Act,
1962) or any rule or order rnade thereunder." Accordi ngly,
if a person was deprived of  his personal liberty not under
the Defence of India Act or any rule or -order nmade there-
under but in contravention thereof, his |ocus standi to nove
any court for the enforcenment of his rights conferred by
Articles 21 and 22 of the Constitution was not barred.
More or less, simlar was the pattern and effect of the
Presidential Order dated Novenber 16, 1974. The position
with respect to the Presidential Oders dated June 27, 1975
and January 8, 1976 is, however, quite (different. These
orders are not circunscribed by any limtation and their
applicability is not nade dependent upon the fulfilment of
any condition ’precedent. They inpose a total or bl anket
ban on the enforcement inter alia of the fundanental
rights conferred by Articles 19, 21 and 22 of the Constitu-
tion which comprise all varieties or aspects of freedom
of person conpendiously described as personal liberty.
(See/l. K. Gopalan v. The State of Madras(1l), Kharak Singh
v. State of UP.(2) and AD M Jabal pur V. Shi vakant
Shukla (supra). Thus there is no roomfor doubt that the
Presidential Oders dated June 27, 1975, and January 8,
1976, unconditionally suspend the enforceability of the
right conferred upon any person including a foreigner to
nove any court for the enforcenent of the rights enshrined
in Articles 14, 19, 21 and 22 of the Constitution.

(1) [1966] 1 SS.C R 702 = A I.R 1966 S.C. 1924.
(2) [1966]1 S.C.R 709 = Al.R 1966 S.C. 540.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 24 of 36

(3) [1950] S.C.R 88 = A I.R 1950 Ss.C. 27.
(4) [1964] 1 SSCR, 332 = AIl.R 1963 S.C. 1295.
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The rmain contention advanced on behal f of the detenus
that the Presidential Oders dated June 27, 1975 and January
18, 1976 do not bar the Court fromexam ning the legality or
vires or reasonabl eness of the Maharashtra Conditions of
Detention Oder, 1974 and that what is sought by nmeans of
the aforesaid petitions filed by or on their behalf is not

the enforcement of the right to personal liberty conferred
by Articles 14, 19, 21 and 22 of the Constitution but a
redress of the conmplaint against illegality or ultra

vires or unreasonabl eness of the Maharashtra Conditions of
Detention Order, 1974 which inposes unwarranted constraints
on them and does not provide themwith facilities to which
even the ordinary prisoners are entitled is totally ms-
concei ved. It~ overlooks the well recognized canon of
construction that the doctrines of legality and vires which
are sacrosanct in tines of peace have no rel evance in regard
to “a legislative or an executive neasure taken in tines of
enmergency in the interest of ‘the security of the State. It
also ignores the well settled position that in times of,
emergency when the security of the State is of ut nost
i mportance, ~ the subordinate | egislation has to be benevo-
lently construed and the strict yardstick of reasonabl eness
cannot be appropriately applied. 't al so ignores the stark
reality that the Presidential O-ders dated June 27, 1975 and
January 8, 1976 i npose bl anket bans on any and every judi-
cial enquiry or investigation into the validity of an order
depriving a person of his personal liberty no matter whether
it stens fromthe initial order directing his detention or
from an order |aying down the conditions of his detention

It has to be borne in nind that the rule of |aw during the
emergency is no other than what is contained in Chapter
XVII1 of the Constitution which is the positive and tran-
scendental | aw. The fol |l owi ng observations made by ny Lord
the Chief Justice in this(connection in A D.M  Jabal pur V.
Shi vakant Shukla's case (supra) are worth perusing :--

"The Constitution is the nandate. The
Constitution i's the rule of law ....... The
rule of lawis not a nere catchword or incan-
tation. The rule of lawis not” a law of
nature consistent and invariable at all tines
and in all circunstances. ...The suspension of
right to enforce fundamental right has t he
effect that the ener gency provi'si ons
in Part XVIII are by thenselves the rule  of
| aw during tines of energency. There cannot

be :any rule of law other than the constitu-
tional rule of |aw There ~cannot be any
pre-Constitution or post-Constitution Rule of
Law which can run counter to the rule of |aw
enbodi ed in the Constitution, nor can there be
any invocation to any rule of lawto nullify
the constitutional provisions during the tines
of energency."
Agai n as observed by ny |earned brother Beg, J. in AD.
M Jabal pur v. Shivakant Shukla's case (supra) "the only
Rul e of Law which can be recognised by Courts of our country
is what is deducible fromour Constitution itself. The
Constitution is, for us, the enbodinent of the highest
"positive law' as well as the reflection of all the rules of
natural or ethical or conmon |law |lying behind it which can
744
be recognised by Courts. It seens to me to be legally
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quite inpossible to successfully appeal to sone spirit of
the Constitution or to any law anterior to or supposed to
lie behind the Constitution to frustrate the objects of the
express provisions of the Constitution. | am not aware of
any Rule of |aw or reason which could enable us to do that.
VWhat we are asked to do seens not hing short of building sone
imaginary parts of a Constitution, supposed to l|ie behind
our existing Constitution, which could take the place of
those parts of our Constitution whose enforcenment is sus-
pended and then to enforce the substitutes. Even in emer-
gencies, the power of the courts to test the legality of
some executive act is not curtailed during the period the

proclamation of ' enmergency is in operation. Courts wll
apply the test of legality 'if the person aggrieved brings
the action inthe conpetent court’. But, if the Ilocus

standi of the person to nove the court is gone and the
conpetence of the court to enquire into the grievance is
also inpaired by inability to peruse the grounds of execu-
tive actionof their relationship with the power to act, it
i's no use appealing to this Particular concept of the Rule
of _ Law. It is just inapplicable to the situation which
ari ses here. Such a-situation is governed by the Emergency
provi sions of ‘the Constitution. There provisions contain
the Rul e of Law for such situations in our
country .. ... ...

If the neaning of the energency provisions in our Con-
stitution and the provisions of the Act is clearly that what
lies in the executive fled, as indicated above, should not
be subjected to judicial scrutiny or judged by judicia
standards of correctness, | am unable to see how the
courts can arrogate unto thenselves a power of judicia
superi ntendence which they do not, under the law during the
ener gency, possess."

The observati ons nade by my l'earned brother Chandrachud,
in A DM Jabal pur v. Shivakant Shukla's case (supra) are
al so apposite and nmay be conveniently referred to at this
stage :--

"The rule of law during an energency,  is as
one finds it in the provisions’  contained in
Chapter XViII. of the Constitution. There
cannot be a broodi ng and omi potent rul e of
law drowning in its effervescence the energen-
cy provisions of the Constitution."

The following observations nade by ny
| ear ned brother Bhagwati, J. in A DM Jabal-
pur v. Shivakant Shukla's case (supra) w1
al so repay perusal :--

“"In the ultimate anal ysi's, the protection of
personal liberty and the  supremacy of |aw
which sustains it nmust be governed by the
Constitution itself. The Constitution |is
the paranount and suprene | aw of the |and and
if it says that even if a person is detained
ot herwi se than in accordance with the law, ' he
shah not be entitled to enforce his right of
personal liberty, whilst a Presidential Order
under Article 359, clause (1) specifying
Article 21 is in force, the Court has to give
effect to it as the plain and enmphatic conmmand
of the Constitution."
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The observations nade by this Court in Dhi r ubha
Devi singh Gohil v. State of Bonbay(l) and reiterated in
A.D.M Jabal pur v. Shivakant Shukla (supra) that if any
pre-Constitution right has been elevated as a fundanenta
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right by its incorporation in Part |11, the pre-existing
right and the fundanental right are to be considered as
havi ng been grouped together as fundamental rights conferred
by the Constitution cannot al so be ignored.

The concl usion, therefore, seens to us to be irresisti-
ble that as Articles 19, 21 and 22 of the Constitution
which, according to the decisions of this Court in 4. K
Copal an v. State of Madras (supra), Kharak Singh v. State of
u. P. (supra) and A.D.M Jabal pur V. Shi vakant
Shukl a . (supra) cover and formthe source of all the varie-
ties or aspects of the rights that go to constitute what is
conpendi ously described as personal liberty are suspended
during the operation of the proclamation of energency and
the Conservation of Foreign Exchange and Prevention of
Smuggling Activities Act and the orders mnmde or passed
thereunder are not open to challenge on the ground of their
bei ng i nconsistent with or repugnant to Articles 14, 19, 21
and 22 of the Constitution in view of the aforesaid Presi-
dential Orders dated June 27, 1975 and January 8, 1976 which
totally take away the |locus standi of the detenus to nove
any court for the enforcenment of the aforesaid fundanenta
rights and the petitions out of which the present appeals
have arisen did not seek to enforce the orders laying down
the conditions of detention but on the contrary challenged
them and covertly sought to enforce the very rights which
are suspended, they were clearly untenable and it was not
open to the H gh Court of Bombay to strike down the afore-
said clauses of the Maharashtra Conditions of Detention
O der, 1974 ignoring the weighty observations nade by this
Court in the State of Bombay v. Virkumar @ul abchand Shah(2)
to the effect that measures which often have to be enacted
hastily to nmeet a grave pressing national energency in which
the very existence of the State is at stake should be con-
strued nmore liberally in favour of the State than peace-tine
| egi sl ati on.

Now if no person has a |ocus standi to mobve any court
to challenge the conditions of detention enbodied in the
Maharashtra Conditions of Detention Oder, 1974, or_ other
such orders or rules, the position whereof is the sanme as
that of the .Punjab Communi st Det enus Rul es,” 1950, which, as
held by a Constitution Bench of this Court in Magbool Hus-
sain v. The State of Bombay(3) constitute a body of. self’-
contained rules prescribing the conditions of the detenus’
mai nt enance, discipline etc., we cannot understand how the
H gh Courts of BOrbay and Karnataka could issue the afore-
said directions ’'disregarding the provisions of the Act
particularly sections 5 and 12(6) thereof which are nandato-
ry in character and the aforesaid orders which in any case
appear to have been issued in the interest of the effective
detention of the detenus.

(1) [1955] 1 SS.CR 691 = A I.R 1955 S.C. 47.
(2) [1952] S.C.R 877 at 884
(3) [1953] S.C.R 730
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The avowed object of the Act as manifest from its
preanbl e bei ng the conservati on and augnentati on of foreign
exchange and the prevention of snuggling activities of
consi derabl e magnitude secretly organised and carried on
whi ch have a baneful effect on the national econony and
gravely underm ne the security of the State, it is essentia
that the contact of the detenus with the outside world
shoul d be reduced to the mni mum It is, therefore, for
the State GCovernments who are in full possession of al
material facts including the peculiar problens posed by
foreign exchange and smuggling and not for the Courts who
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have neither the necessary knowl edge of the facts nor the
| egal conpetence to regulate conditions of detention of
persons including their maintenance, interviews or conmmuni-
cations with others.

The High Court also seemto have ignored the observa-
tions made by this Court in State of Maharashtra v. Prabha-
kar Pandurang Sanzgiri & Anr. (supra) and in A .D.M Jabal pur
V. Shi vakant shukla (supra) to the effect that when a
person i s detained, he |oses his freedom He is no |onger
a free man and, therefore, he can exercise, only such privi-
| eges as are conferred on himby the order of detention or
by the rules governing his detention

W woul d also like to reiterate here the observations nmade
by a Constitution Bench of this Court in Magbool Hussain v.
The State Bonmbay (Supra) that the nmere fact that a detenu is
confined in a prison for the sake of administrative conven-
i ence does not entitled himto be treated as a civil prison-
er or to be governed by the provisions of the Prisons Act.
The view of 'the Hi gh Court of Bonbay to the contrary cannot,
therefore, be sustained.

It ~has al so been contended by M. Seervai that in asking
for their tenporary renmoval fromtheir places of detention
to their hones to performfuneral cerempnies or to appear at
any exam nation-or to be taken to a doctor of their choice
for social 'nedical attention, the detenus are not enforcing
their rights to freedom The contention is not sound.
Any relief that may be asked for through the aid of court
for giving facilities to a detenu to be taken fromhis place
of detentionto his hone or to an examnation hall or for
special nedical treatnent under a doctor of his choice or
for any other facility would be enforcing fundanental rights
through the aid of Court. The Presidential Proclamation
is a conplete answer agai nst the enforcenment of such reliefs
through the aid of Court.

The detenus may approach the competent administrative
authorities for special nmedical attention or for facilities
for performance of funeral cerenopnies of their kith and kin
or for facilities to appear at the exam nation or any other

facility of simlar nature: It is opento the admnistra-
tive authorities to take such action as they nay be “advised
under the relevant provisions of the Act. But if ‘the

authorities do not give any relief it was said by counse
for the detenus then the detenus could come to the court.
This contention is also unsound and unacceptable because
that woul d al so be enforcing fundanmental rights through the
aid and process of court which is not pernissible so long as
the aforesaid Proclamation is in force.
747

W are therefore clearly of opinion that the aforesaid
wit petitions were not mai nt ai nabl e and the Hi gh
Court of Bonbay and Karnataka were clearly in error |in
passing the inmpugned directions which are not warranted by
any relevant law including the lawrelating to preventive
detention of the kind with which we are concerned “in the
present cases. The detenus or their relations may if so
advi sed, approach the appropriate Governnents. or other
conpetent administrative authorities invoking their powers
under section 5 read with section 12 of the Act or other
rel evant provisions thereof.

In the result, appeals diarised as Nos. 3002 and 3003 of
1976 fail and are hereby dism ssed while the rest of the
appeals are allowed and the orders and directions formng
the subject-matter thereof are quashed. The special |eave
petitions are disposed of as infructuous as in view of our
Judgnent Hi gh Court Orders cannot stand.
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Since during the course of arguments, it was pointed out
to us that the conditions of detention laid dowmn by sone
State Governnment differ in certain particulars, we may, in
concl usi on, observe that the appropriate Governnents would
do well to take necessary steps to bring about wuniformty
therein. To elimnate the chances of hardship, the appro-
priate Governnents nmay as well issue standing orders to neet
speci al contingenci es which necessitate expert nedical aid
being provided to the detenus for the naintenance of their
health or their being renmoved temporarily fromtheir places
of det enti on on humani tarian grounds to enable them to
performthe obsequies of their kith and kin or for appearing
in sone exam nation without detrinent to the security of the
St at e. No order as to costs.

BEG J. The circunstances in which the appeals now
bef ore us by special |eave arose have been dealt with in
extenso by my |learned brother Jaswant Singh w th whose
judgnent and proposed orders | entirely concur. I woul d,
however, like to add sone reasons of my own also to indicate
why~ subm ssi ons nade on behal f of the respondents, on the
strength of certain observations found in the judgnents,
including mne, in Additional District Magistrate, Jabal pur
v. Shivakant “Shukla(1l), decided by a Constitution Bench of
this Court, cannot be accepted by us. | wll also express
ny opinion, very briefly and broadly on some other conten-
tions advanced by |earned counsel for the respondents as
i ssues relating to personal liberty, which have been matters
of very special and anxi ous-concern to this Court, arise
her e.

I think this Court has made it anply clear in Shukl a’ s
case (supra) that the Constitution enbodies, for all Courts
in this country, the highest norms of law It is the
touch-stone by which the validity of all ‘action, whether
executive, legislative, or judicial is to be judged. That is
why, this Court has, on several occasions, spoken of "the
supremacy of the Constitution" explained by ne in Shukla’s
case (supra) also as follows:
(1) AI.R 1976 S.C. 1207, 1283=[1976] Supp. SIC R 172.
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"The position in this country is ‘clearly
one in which the fundamental | aw found in the
Constitution is paranmount. The -Constitution
provides the test for the validity of al
other laws. It seeks to determ ne the spheres
of executive and legislative "and judicia
powers wth nmeticulous care  and preci'sion
The judicial function, though wi der in range,
when interpreting or applying other articles
of the Constitution, particularly Articles 14
and 19, the enforcenent of ~which is also
suspended during the current. Enmergency, s
especially constricted by the el aborate provi-
sions of Articles 21 and 22, which dea
with personal liberty and preventive  deten-
tion. The 'wider the sweep of the  provisions
of Articles 21 and 22, the nore drastic nust
be the effect of suspending their enforcenent.
After all, suspension does not and cannot nean
retenti on under a di sguise".

It seens to ne that the mpjority viewin Shukla s Case
(supra) was that there is no pre-existing natural or funda-
nental or comon |aw which, in so far as the rights covered
by Part 111 of our Constitution, together with inplications
of such rights, are involved, is not enbodied in the Consti -
tution itself. Furthernore, this Court held there, after
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consi deri
the case

ng all the relevant case |aw on the subject, from
of 4. K Gopalan v. State of Madras(1l), t hrough

Kharak Singh v. State of U P.(2), I. C. Golaknath v. State
of Punjab(3), H s Holiness Kesavananda Bharati Sripadagal a-
varu v. State of Kerala(4), to Haradhan Saha v. The State Of
West Bengal & Os. (5), that the sweep of Articles 19 and
21 is wide enough to include every aspect of personal free-
dom This Court recalled that, in Kharak Singh's case, a
Constitution Bench of this Court had held that the concept
of personal liberty, enbodied in Article 21, is a conpendi-
ous one and "includes all varieties of rights tO exercise of

personal freedom. other than those dealt with separately by
Article 19, which could fall under a broad concept of free-
dom of person". "It was held to i nclude freedom from
surveillance, from physical torture, and fromall kinds of
harassment of the person which may .interfere with his
liberty".

I summarised ny conclusions on this sub-
ject in Shukla's case (supra) as foll ows:

"For the reasons indicated above, I hold as
fol | ows:

Firstly, fundamental rights are basi c
aspects of rights selected from what may
previously have been natural or comon |aw
rights. These basic aspects of rights are
elevated to a new |l evel of inportance by the
Constitution. _Any
(1) [1950] S.C.R 88.

(2) [1964] (1) S.C R 332.

(3) [1967] (2) S.C R 762.

(4) [1973] Supp. S.CR |

(5) [1975] (1) S CR 778=A1.R 1974 S.C
2154.
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ot her co-extensive rights, outside the Con-
stitution, are necessarily excluded by their
recognition  as or nerger wth fundanenta

rights.

Secondl y;, ~the object of making certain
general aspects of rights fundanmental ~ is to
guarantee themagainst illegal, invasions  of
these rights by executive, |egislative, or

judicial organs of the State. This necessari -
Iy nmeans that these safeguards can also, be
legally renmpved under appropriate constitu-
tional or statutory provisions, although their
suspensi on does not, by .itself, take away the
illegalities or their |egal consequences.

Thirdly, Article 21 of. the /Constitution
has to be interpreted conprehensively enough
to include, together wth Article 19, practi-
cally all aspects of personal freedom It
enbr aces both procedural and substantive
rights. Article 22 nerely nakes it clear that
deprivations of liberty by nmeans of |aws
regul ating preventive detention woul d be
i ncluded in "procedure established by |aw' and
i ndi cates what that procedure should be. In
that sense, it could be viewed as, substan-
tially, an elaboration O what is found in
Article 21, although it also goes beyond it
inasmuch as it inposes limts on ordinary
| egi sl ative power.

Fourthly, taken by itself, Article 21 of
the Constitution is primarily a protection
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against illegal deprivations by the executive
action of the State's agents or officials,
al though, read with other Articles, it could
operate al so as a protection against unjusti-
fiable legislative action purporting to
aut hori se deprivations of personal freedom

Fifthly, the nost inportant object of
nmaki ng certain basic rights fundanental by the
Constitution is to make them enforceable
against the State and its agencies through the
Courts.

Sixthly, if the protection of enforceabil-
ity is validly suspended for the duration of
an = Enmergency, declared under Constitutiona
provi sions, the Courts wll have not hi ng
before them to enforce so as to be able to
afford any relief to a person who cones with a
gri evance before then'.

| ~may nention, at the risk of repetition, that | had
explained in Shukla s case (supra) that it is not the funda-
mental rights which are suspended by the Presidential O der
under Article 359 of the Constitution but "the right to nove

any Court for the enforcement of such right by Part 1l as
may be nentioned in the order"” which is suspended for the
duration of the Emergency. Speaking for nyself, | was of

opi nion that what is very obviously and clearly affected is
t he enforceability of fundanmental rights during such an
Emergency. « This means that it is really the jurisdiction of
Courts, to  the extent to which a petitioner seeks to
enforce a fundanental right nmentioned
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in the Presidential Oder, which is suspended or is in
abeyance. | said there (at p. 1302) (paragraph 346):

"The result isthat | think that there can
be no doubt whatsoever that the Presidentia
Order of 27th June, 1975, was a part of an
unm st akably expressed intention to suspend
the ordinary processes of law in those cases
where persons. conplain of infringenent of
their fundanental’ rights by the executive
authorities of the State".
It is these processes of |aw, whether statutory or outside.
any statute (even assum ng, for the sake of argunent, that
there could be any such non-statutory rights) which Arti-
cle 21 expressly protects. Therefore, 1 amtotally unable
to wunderstand how, w thout ignoring what our Constitution
enjoins, a Court could do what is Constitutionally prohib-
ited--i.e. to enforce a statutory or non-statutory supposed
protection. .

Shukl a’s case (supra) and ot her connected cases related
to the enforcenent of the right to personal liberty by
obt ai ni ng an order of release of detenus after issuing wits
of Habeas Corpus. Article 223 of the Constitution, no
doubt, gives power not only to issue specified wits  but
enabl es Hi gh Courts to issue orders and directions for "any
ot her purpose". It seens to ne that this "other purpose"
has to be sinmilar to those for which one of the specified
wits could issue except to the extent that each specified
wit may have special features or incidents attached to it.
Now, the wit of Habeas Corpus, as is well known, is w der
in scope than enforcenment of fundanmental rights which are
avail able against the State only and its officers and
agents. Therefore, | had said in Shukla' s case (p. 1300):

"The renedy by way of a wit habeas corpus
is nmore general. It lies even against illegal
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detentions by private persons although not
under Article 32 which is confined to en-

f or cenent of fundanmental rights [ vi de:
Snmt. Viday Verma v. Dr. Shiv Narain Verns,
(1955)C2 SCR 983=AIR 1956 SC 108]. The

Attorney Ceneral also concedes that judicia
proceedi ngs for trial of accused persons would
fail outside the interdict of the Presidentia
Order under Article 359(1). Therefore, it is
unnecessary to consider hypothetical cases of
illegal convictions where remedi es under the
ordinary | aw are not suspended”

As already ‘indicated above, fundanental rights are
conferred and guaranteed by the Constitution so that citi-
zens, and, in'the cases of Articles 14 and 21, even non-
citizens, may get relief against the State and its agencies.
The suspension of enforcenent of fundamental rights, which
are rights enforceabl e against the State only, does not, as
| / pointed out, in Shukla' s case, debar enforcenent of sone
right to personal freedom against a private individual by
nmeans of a wit of habeas corpus directed to himto produce
a person illegally detained. But, so far as nere direc-
tions or orders for "any other purpose" are concerned, the
jurisdiction of H gh Courts does  not
751
extend to making orders against private individuals. There-
fore, the distinction which 1-drew in Shukla' s case (supra),
bet ween a detention by an officer of the State, vasted wth
the power ‘to detain and purporting to act under sonme |aw
which authorises him to pass a detention order, and a
detention by a private individual, has no real bearing on
the cases now before us.

| had certainly expressed the view in Shukla' s case that,
if a detention by a person or authority is not in exercise
or purported exercise of a power to detain, which is not

vested in all officers of State, under statutes providing
for it, the action of an officer of the State, on the facts
of a particular case, may be, prina facie. i ndi stingui sha-

ble from a detention by a private person and nmay not be
protected at all by the Presidential Oder which only
covers purported actions of the State -and its  Oficers
enpowered to detain. That was, as | pointed out there, was
a purely hypothetical situation not presentedin any of the
cases before us on that occasion. |If the officer concerned
is duly enpowered and has passed a detention order, that
order is certainly not capable of being questioned, ‘under
Article 226, either on the ground of alleged ultra vires /or
mala fides. All inquiry into the conditions of exercise @ of
such power is barred under Constitutional provisions during
the energency. That was the very clearly expressed ngjori-
ty viewin Shukla's case (supra).

In all the cases now before us, the application consid-
ered by the High Court was for grant of a direction or order
against the State or its Oficers, acting in the performance
of their purported duties. The renedy sought against them
was clearly covered by the Presidential inhibition which
operates, under the Constitution, which is supreme, against
the High Courts. Hence, whatever may be the grievances of
the detenus, with regard to the place of their confinenent,
the supply of information to them their desire to get
treatnent by their own private doctors or to obtain sone
special or additional food required by themfromtheir own
honmes, or to | eave the place of their confinement tenporari-
ly to go to some other place to perform sone religious
cerenony or other obligation, for which they had erroneous-
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Iy sought pernission and directions of the Court subject to
any conditions, such as that the detenus could be acconpa-
nied by the police or remain in the custody of the police
during the period, are not matter which the Hi gh Court had
any jurisdiction to consider at all. It was, therefore,
quite futile to invite our attention to the allegations of
petitioners about supposed conditions of their det ention

I ndeed, on the face of it, the nature of the clains made
was such that they are essentially matters fit to be left to
the discretion and good sense of the State authorities and

of ficers. It is not possible to believe, on bare allega-
tions of the kind we have before us, that the State authori -
ties or officers will be vindictive or malicious or unrea-

sonable in attending to the essential needs of detenus.’
These are not matters which the H gh Court could consider
in petitions under Article 226 of the Constitution, whatever
be the al | egati ons mmde on behal f of detenus so as to
induce the H-gh Court to interfere. The Hgh Courts can
only do so under Article 226 of the
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Constitution if they have authority or power to do it wunder
the Constitution. Devoi d of that power, the directions,
which rmay be given by a H gh Court after such enquiries as
it nmakes, woul d be useless as they will not be capable of
enforcenent at all during the Energency under the |law as we
find it in our Constitution

It will be noticed that, in nost of the cases bef or e,
us, the demands made by the detenus have becorme i nfructous
either because they have been promptly net by the State
concerned under orders of a H gh Court, without any attenpt
by the State to do anything nore than to question the juris-
diction, quite properly, of the Hi gh Court. to give such
directions, or because the tine to which it related has
expired so that there has renained nothing nore than a
guestion of law or principle for us to be called wupon to

det er m ne.
I cannot hel p observing, having regard to sone of the
al l egations nmde, that they could not be at all- easily

accepted by any reasonabl e person and may have been  proved
to be totally unfounded if they had been actually investi-
gated and tried. |If the State CGovernments pronptly met, . as
they seemto have done, all reasonable requests, either
before or after the orders of the H gh Court,  wthout
guesti oni ng anyt hing other than the power of the H gh Court
to give the directions given it could not be readily -in-
ferred that all the allegations are either correct or that
the Governnents concerned are taking —any unr easonabl e
st ands. I ndeed, we have been requested by the Soliicitor
General to indicate the lines on which requests by detenus,
of the kind we now find in the cases before us should | be
dealt with. These are matters entirely outside the scope of
our judicial functions. W cannot suggest what' a conprehen-
sive set of rules on such subjects should be. Al that we
need say on such a subject is that the attitude on behal f ' of
the State has been very reasonable and proper in-this Court.
And, we have no doubt that any attenpt to fornulate wuniform
rul es on such matters by authorities concerned and enpow
ered to do so will also disclose the sanme reasonableness.
Speaki ng for myself, | aminclined to suspect that a nunber
of allegations made on behalf of the detenus have the
oblique notive of partisan villification or political propa-
ganda for which Courts are not proper places. | would not
li ke to nake any further coments on this aspect.

I would next like to make a few observations about the
contention nost vehemently pressed for acceptance by us by
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M. Seervai appearing on behalf of the respondents. It was
t hat we shoul d adj udicate upon the validity of the rules
regul ating conditions of detention which are being applied
to the detenus. The rules and the enactnents under which
they have been made have been considered in the judgment of
ny |earned brother Jaswant Singh. | do not propose to.
cover the same ground afresh. | .amin conplete agreenent
with all that my | earned brother has said. | would, howev-
er, like to add sone observations on the nain ground upon
which the validity of the rules is assailed. It was urged
before us that rules regulating conditions of their deten-
tion cannot be either so nmade or
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adnm nistered as to anpbunt to punitive detention of t he
det enus. Rel iance was placed on Haradhan Saha’'s case
(supra), where a Constitution Bench of this Court said (at
p. 2100):

"The power of preventive detention is
qualitatively different frompunitive deten-
tion. ~The power of preventive detention is a
precautionary —power exercised in reasonable
anticipation. It may or nay not relate to an
offence. It is not a parallel proceeding. It
does not overlap with prosecution even if it
relies on certain facts for which prosecution
may be | aunched or nmamy have been | aunched. An
order of preventive detention nay be made with
or wi thout prosecution and in anticipation or
after discharge or even acquittal. The
pendency of prosecution is no bar to an order
of preventive detention. ~An order of preven-

tive detention is also not a bar to prosecution”.
In Haradhan Saha’'s case, this Court was concerned with
i ndi cati ng how preventive detention and punitive detention
belong to two very different and distinct categories or
could be separately classified fromthe point of view of
Art. 14 of the Constitution. Their objects and socia
purposes nmay be very different in hue and quality. The
procedures applicable in cases of the two types are certain-
ly radically different. The authorities entrusted with the
power of ordering punitive and preventive detentions also
act on very different principlesand for very different

reasons. The Constitutional justification for preventive
detention was considered by this Court at sone | ength
in Shukla's case (supra). Although preventive det ention

whi ch is constitutionally sanctioned in this country, and

punitive detention may be qualitatively different and /'be
regul ated by entirely different procedures and may have very
different i medi ate objectives, yet, if we closely examne
the total effects and ultimte social purposes of detention

whet her preventive or punitive, it seems to nme, speaking
entirely for nyself, that the theoretical distinctiaons
becone [|ess obvious. It seens to ne that the broad purpose
of all action which results in the detention of a person by
the State or its officers nust necessarily be a deprivation
whi ch could, if their effects on the detenu alone were to
be considered, be not incorrectly described as "punitive".
Again, "preventive" detention, like "punitive" det ention

may have sone therapeutic or reformative purposes behind
themfor the detaining authorities viewing the matters from
adm ni strative or psychol ogi cal points of view necessitating
sonme action in national interest. Sone jurist, who under-
takes a study of the subject, nay discover certain broad
simlarities of social purposes, side by side with the
di stinctions already pointed out by this Court.
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In Shukla's case | indicated that the exercise of power
of preventive detention during an Energency may be viewed as
a purely administrative. or. to use the termenployed by Sir
Wl liam Hordsworth. even "political" action lying in an area
which is conpletely protected fromjudicial scrutiny. As we
indicated in Shukla’ s case, high
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authority can be cited for such a proposition [see Liver-
sidge’ s(1) case, and Rex v. zadiq(2)]. The result seens to
nmne to be that the principle that the doctrine of State
necessity is not available to a State against its own
citizens becomes inapplicable during an Energency, at |east
as a result of the suspension of enforceability of the
rights of citizens under Articles 19 and 21 ,of the Consti-
tution. This seens to nme to flow directly fromthe inplica-
tions of the maxim"Salus Populi Est Supreme Lax" (regard
for public welfare is. the highest law) applied by wus in
Shukl a’ s~ case (supra) and by English Courts in Liver-

siidge’s case (supra) and Zadig's .case (supra). . Thi s,
however, does not nean that the persons detained are wth-
out any renedy as was pointed out in Shukla's case. The
result only is that the renedy for all their, grievances

lies, in times of Emergency, with the executive and adm nis-
trative authorities of the State where they can take al
their conplaints. Here, we have to be content .with de-
claring the legal position that the H gh Courts, acting
under Art. 226, have not been given-the power to interfere
in any matter involving the assertion or enforcement of a
right to personal freedom by the detenus during an Emergen-
cy, when exercise of such power of H gh Courts is suspend-
ed. W are not concerned in these cases with other kinds of
clains which may arise before the ordinary crimnal or civi
courts for wongs done by officers acting maliciously in
purported exercise of their powers. W are only concerned
here wth the powers of H gh Courts under Art. 226 of the
Consti tution.

I have no doubt whatsoever, that if the object of a
proceeding is to enforce the fundanental right to persona
freedom a Hgh Court’s jurisdiction under Art. 226 is
barred during an Energency even . if it -involves adjudication
on the question of vires of a rule made  under _enactnents
authorising preventive detention. | find it inpossible to
invalidate a rule either intended for or used for regulating
the conditions of detention of a person detained under one
of the Acts authorising preventive detention, on the ground
that the rule could only be used for persons in "punitive"

det enti on. The attack on the validity of such a rule
cannot succeed on the ground that the object of the rule
shoul d be shown to be preventive and not. punitive. || fai

to find a reasonably practical method of distinguishing a
rule which could be used for those in preventive detention
under an Act authorising it fromanother rule which could
only apply to persons in punitive detention undergoing
sentences of inprisonment. These are really admnistrative
matters with which Hi gh Courts can have no concern for - the
reasons given above and also in Shukla s case (supra).
Learned counsel for the detenus appear to nme to be
resurrecting the ghost of a "Natural |aw' which we thought
we had laid to rest in Shukla s case (supra). As certain
argunents based on what | ooks |ike "National Law' have been
advanced again before us, | nay cite an instructive passage
from Judge Cordozo’'s "Nature O the Judicial Process". He
sai d:
(1) [1942] A.C. 206.
(2) [1917] A.C. 260.
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"The law of nature is no | onger conceived of as some-
thing static and eternal. 1t does not override hunman or
positive law. It is the stuff out of which human or posi-
tive lawis to be woven, when other sources fail. The

nodern phil osophy of |law cones in contact with the natura
| aw phil osophy in that the one as well as the other seeks
to be the science of the just. But the nodern phil osophy of
| aw departs essentially fromthe natural -1aw phil osophy in
that the latter seeks a just, natural |aw outside of posi-
tive law, while the new phil osophy of |aw desires to deduce
and fix the element of the just in and out of the positive

| aw--out of what it is and of what it is becom ng. "t he
natural | aw school seeks an absolute ideal law, ’'natura
law .  ....... by the side of which positive law has only

secondary inportance. . The nodern phil osophy of |aw recog-
nizes that there is only one law, the positive law, but it
seeks its ideal side, and its enduring idea."

| ~respectfully agree with this statenent of the rel a-
tionshi p -~ between natural |aw and positive |aw today, in the
application of law by courts governed by and subject to the
[imtations of a witten Constitution such as ours. Let us,
however, assume, in order to test the correctness of the
proposition, that a rule of natural law, having as rmuch
force and validity as a rule of positive |law enbodied in a
statute, has been infringed. Let us goa little further
and even assune that a rule enbodied in a statute has been
vi ol at ed by an authority functioning under the Constitu-
tion in either fram ng ~or adnmnistering a rule. Can
Courts, exercising powers under Article 226, declare that
rule or purported action of an executive authority dealing
with a detenu under the rule, or in exercise of its discre-
tion, to be ultra vires ? W are all aware of the dictum of
Justice Holnes that "law is not logic". Nevertheless, | do
not think that the Courts have the power to persue a logic
of their own to overcone what the letter of the Constitution
clearly prohibits. The (precedents we have discussed at
length in Shukla' s case indicate the declarations of |aw,
that Articles 19 and 21 enbrace every aspect of an ‘all eged
infringenent of the right to personal freedomby a State
authority or officer purporting to act under a |law, by which
we are bound, Even if the action violates a protection
conferred by Article 21 upon citizens as well as non-citi-
zens in ordinary tines, yet, the result of the suspension of
the protection given by Article 21 nust necessarily be that
the protection cannot be enforced during an Emergency. |-f
that be the effect of the Presidential ~declaration under
Article 359, as we declared it to be after a very anxious
consideration in Shukla's case we cannot go /behind this
declaration of |aw and the express letter of the law as
enbodied in our Constitution, and enforce what may be cov-
ered by the right to personal freedom in ‘ordinary tines
whet her it parades under the guise of natural llaw or /statu-
tory law or Constitutional, |aw This consequence seens to
me to flowlogically and naturally and necessarily fromthe
whole trend of reasoning and, in any ease, fromthe actua
declaration of law and the conclusion recorded by us in

Shukl a’ s ease. | would, therefore, consider any
14--112SCl/ 77.

756

stray sentences or expressions of opinion, in our judg-
nent s in Shukla's case, which may, torn out of their con-

text, give a contrary inpression, to be nmere obiter dicta.
For the reasons given above, as well as those given by ny
| earned brother Jaswant Singh, | concur wth the orders
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proposed by mny | earned brother.
P.B.R
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Appeal s al | owed




