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1977 AIR 898 1977 SCR (2) 137
1977 SCC (1) 1

ACT:
Practice and procedur e- - Extra-ordi nary
jurisdiction--Wether relief to be granted when alternative
remedy avai'l ed-of, and di sputed questions of facts invol ved.

HEADNOTE

The appellant had | eased some land fromthe Governnent
of Rajasthan for mning gypsum A dispute .arose between the
parties regarding the rate of royalty payable by the appel-
I ant . The appellant’s revision petition against the |es-
sor’s decision to charge at the higher rate was dism ssed by
the Central Governnent and then his wit petition was dis-
mssed by the Hgh Court on the grounds that the matter
i nvol ved determ nation of disputed questions of fact, and
that an alternative renmedy has been availed of by the appel -
| ant.

Di smi ssing the appeal the Court,.

HELD: The extent of purity of the gypsum won by 'the
appellant is a question of fact. *Furthernore,” after the
dismssal of the wit petition the appellant has filed a
suit, in which he has agitated the same question which is
the subject matter of the wit petition. The appel lant
cannot pursue two parallel renedies in respect of the same
matter at the sane tine.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2206 of 1968.
From the Judgnent and Order dated the 29-3-1968 of the
Raj asthan H gh Court in D.P. Cvil WP. No. 257/68
S.M Jain, for the appellant
B. Dutta, for respondent No. 1
M ss Maya Rao, for respondents Nos. 2-5.
The Judgnent of the Court was delivered by
KHANNA, J. This appeal on certificate is against the
order of the Rajasthan High Court dismssing in limne the
petition under articles 226 and 227 of the Constitution of
India, field by the appellant against the Union of India,
the State of Rajasthan and two others, praying for quashing
the demand nmade fromthe appellant in respect of royalty.
The appellant took on | ease 180 acres of land from the
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Government "of Raj asthan on June 18, 1962 for the purpose
of mning gypsumore for a period of 20 years. Section
9(2) of t he M nes and M neral s (Regul ati on and
Devel opnent), Act, 1957 relates to. royaltries in respect of

m ni ng | eases. According to that provision, the holder of
a mning | ease granted on or after the comrencenent
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of the said Act shall pay royalty in respect of any mnera
renoved or consuned by himor by his agent, nmanager,

enpl oyee, contractor or sub-lessee fromthe | eased area at
the rate for the tine being specified in the Second Sched-
ule in respect of that mneral. The Second Schedul e provides
at itemMNo. 13 the rate on which royalty, etc., in re-
spect of gypsum.is to be paid. According to that item at
the relevant tine, royalty would .be at the rate of Rs.
1.25 per tonne of -gypsum containing 85 per cent and above
CaSO42H20 and at the rate of 75 paise per tonne of gypsum
contai ning |less than 85 per cent of CaSO42H20.

Royal ty~ was demanded fromthe appellant in respect of
gypsum won by himat the rate of Rs. 1.25 per tonne. The
case of the appellant, however, is that the gypsum whi ch was
won by himcontained | ess than 85 per cent of CaSO42H20.
As against that, the stand taken by the respondents is that
the appellant failed to furnish. the analysis reports froma
standard | aboratory to show that 'gypsum won by hi m cont ai ned
|l ess than 85 per cent CaSO42H20. Revision filed by the
appel | ant | agai nst the decision of the Rajasthan Governnent
to charge royalty at the rate of Rs. 1.25 per tonne was
di sm ssed by the Central Government.

The High Court di smssed the wit petition on the ground
that it involved deternm nation of disputed questions of

fact. It was al so observed that the H gh Court should not
in exercise of its extraordinary jurisdiction grant relief
to the appellant when he had an-alternative renedy. After

heari ng M. Sobhagnal Jain on behalf of the appellant, we
see no cogent ground to take a view different from that

taken by the Hi gh Court. There cannot, in /our opinion, be
any doubt on the point that the extent of purity ~of the
gypsum won by the appellant is a question of fact. I't has

al so been brought to our notice that after the dismssal of
the wit petition by the H gh Court, the appellant has filed
a suit, in which he has agitated the same question which is
the subject matter of the wit petition. I.n our ~opinion
the appell ant cannot pursue two parallel remedies in respect
of the same matter at the same tine:

M. Sobhagmal points out that the suit brought by the
appel | ant has been dism ssed in default and that an applica-
tion for the restoration of the suit has been filed in the
trial court. Learned counsel for the.  respondents state
that they would not oppose the application for restoration
of the suit. W, therefore, dismiss the appeal but with no
order as to costs.

M R Appeal dism ssed.
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