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ACT:
Kerala Land Reforns Act (Kerala 1 of 1964) as anended in
1969 and 1971, Ss. 3(1), 50A, 52, 73, 108, 125 and
132(3) - - Scope of .
Interpretation of statute--Statute when retrospective
HEADNOTE:

The proviso to s. 3(1)(vii) of the Kerala Land Refornms
Act, 1964. provided that nothing in clauses (i) to (vii) of
s. 3(1) shall affect the rights of persons who are entitled
to the fixity of tenureimmediately before 21 January 1961
under any law then in force. The law prevailing imedi ate-
Iy before 21 January 1961, was the Ml abar Tenancy Act,
1929. Under s. 23 of that Act a tenant would be liable to
be evicted fromhis holding at the instance of h/s Iandlord
if he intentionally commtted acts of waste or defaulted in
the paynment of rent for nore than 3 nonths. The proviso was
amended by 1969- Anendment Act which cane into force on
January 1; 1970. The anending Act also. inserted in the-Act
new Ss. 50A. 52 and 73. Section 50A provided that a tenant
entitled to fixity of tenure shall-havethe right to use
his holding in any nanner he thinks fit. Section 52/ pro-
vided that a cultivating tenant shall ~have a right /to
cut .trees and s. 73 is to the effect' that the maxi mm
amount that could be clainmed by way of arrears ' of rent |is
only for 3 years.. Section 108(2) was al so anended and it
provided that any decree passed before the conmencenent of
the section for the dispossession of a person fromthe |and
in his possession may on the application. of  such /person
be reopened and di sposed of in accordance with the  provi-
sions of the 1964 Act as anended by the 1969-Act provided
di spossessi on has not been affected. Section 125(3) provid-
ed that if in any suit or proceeding questions regarding the
rights of a tenant arose, the civil court shall stay such
proceedings and refer the question to the Land Tribuna
havi ng jurisdiction over the area. Section 132(3) provided
that any decree pursuant to which eviction has not been
effected may, on the application of the tenant or the |and-
lord be reopened and the natter disposed of in accordance
with the provisions of the Act.

The respondent owned about 550 acres out of which nore
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than half was Coffee planted area. He |eased the plantation
and the renmaining unplanted area to the appellant in 1950
for 12 years. Cause (4) of the lease provided that if the
rent was in arrears for 30 days after it became due it was
lawful for the lessor to forfeit the |l ease and re-enter on
the | and. Al l eging_ that since 1953 the 'appellant had
neglected to pay the rent, the respondent filed the suit
claimng possession of the land, arrears of rent, and dam
ages for waste. The trial court decreed the suit in. 1966
and the decree was confirned by the "High Court wth the
enhanced damages in February 1969. 1In appeal to this Court
the appellant contended that he was entitled to fixity of
tenure; that the unplanted area was not a plantation and ’so
he was entitled to fixity of tenure therein; ,hat the pro-
ceedings were to be disposed of in accordance with the
provi sions of the 1964 Act as anended by 1969 Anendrment Act.
that is. that all questions regarding rights of tenants and
I'andl ords could be decided only by the Land Tribunal; and
that the danages were awarded contrary to the ’'provisions of
the~ Act as anended. ~He, therefore. filed an application
praying for reopening of the decree passed by the H gh Court
and also contended that in view of the amendnents in 1971
the appeal Jis to be disposed of in accordance wth the
provi sions of the Act, as amended in 1969 and 1971

Di sm ssing /'the appeal to this CQurt,.

HELD: I n the present case, the decree was passed by the
trial court as’ well as by the High Court after the 1964 Act
cane into force but before the,

1027

1969 anendment. The decree was correctly passed in ac-
cordance wth the provisions of the 1964 Act, since the
anmendnments were prospective and not retrospective. [1036 E-
Fl

. rn60

(1) A statute hasto be looked into for the genera
scope and purview of the statute and at the renmedy sought to

be applied. 1In that connection the fornmer state of law is
to be considered and also the | egi'sl ative changes
cont enpl at ed by the statute. Wor ds not requiring

retrospective operation so as to affect an exi sting
statutory provision prejudicially ought not to be SO
construed. It is a general rule that when the |egislature
alters the rights of the parties by taking -away or
conferring any right of action, its enactnments.unless in
express terns they apply to pending actions, do not affect
them |If however, a statute deals nerely with procedure in
an action and does not affect the rights of the
parties, it wll be held to apply prima facie to al
actions pending as well as future. [1033 E-QG

Gardner v. Lucas (1878) 3 Appeals Cases 582; Moon
v. Durden (1948) 2 Exch.22 and Smithies v. National Union of
Qperative Plasterers (1909) 1 K B. 310, referred to.
(2) The entire land | eased out does not come wthin the
definition of plantation, because. the extent of  coffee
cultivated area has been found to have dw ndl ed to about 100
acres out of the total extent of about 550 acres by reason
of the acts of waste committed by the appellant and ceased
to be a plantation even before 1 January 1970. The appel -
lant, however, is disentitled to take advantage of his own
wongs so as to claimstatutory benefits which were al so not
available to him [1033 A-B, E-G

(3) The appellant had been found to be habitual defaulter
since 1952 in the paynent of rent and to be guilty of wilfu
acts of waste before and after the institution of the suit.
He had denuded the entire tree growmh in norethan one half
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of the area and destroyed nore than one half of the coffee
planted area, and the remaining part was in an utterly
negl ected condition. Therefore. under s. 23. Ml abar Tenan-
cy Act, the appellant had no fixity of tenure on 21 Janu-
ary 1961, and hence was not entitled to the benefit of
proviso to s. 3(1) either under the 1964 Act or the 1969-
Act. [1032 GH, 1034.B-D]

(4) The respondent was a Governnment conpany. Under s.
3(1)(i) of the 1964 Act, |eases of |ands owned by Government
conpani es are exenpted fromthe provisions of Chap. |II.
Section 13, which is in Chap. Il and which provides for
fixity of tenure cannot therefore be invoiced. by the appel -
lant for claimng 'fixity, of tenure under the 1964 Act.
[1033 C D

(5) The appellant is disentitled frominvoking ss. 50A,
52 and 73 of the 1964 Act as anended in 1969 because, Chap-
ter 11 of the 1964 Act is not applicable to the |ease
siince the respondent |essor i S a Governnent Conpany. More-
over, these sections canme into effect on 1st January 1970
and were not retrospective, but were. prospective in. opera-
tion. {1032 A-D, 1033 H, 1036 A-B]

(6) Sect.ion 108(3) of the Act as anended in 1971 will
permt the opening of the decree only if a person has clains
to a right benefit or renedy which has been conferred on him
under the/Act. In the present case neither under the 1964
Act nor under the 1969 Anendnent the. appellant can claim
the benefit of s. 50A because he wilfully m sused the hold-
ing and caused acts of waste causing loss to the |essor and
damage and destruction to the hol di ng.

[1033 H, 1034 A-B]

(7) Section 125(1) of the Act which cane into force on
1 January 1970, creates bar against the civil court deciding
guestions required to be settled by the Land Board. Thi s
provision is prospective. and the proviso expressly states
that the section shall not apply to proceedi ngs pending in
any court at the commencenent of the 1969 anending Act.
It, therefore, follows that the proceedings’ in the present
case which were pending at the comencenent /of the 1969
Amendnent Act are saved fromthe operation/of s. 125(1).
Section 125(3) is equally prospective: It will be ‘applied
with regard to the provisions contained in s. 125(1)  of
the Act. Matters which will be within the mschief of S.
125(1) are matters which will arise in suits or proceedi ngs
initiated or originated after the commencenment of the Act.
It is unsound to
1028
suggest that pendi ng proceedi ngs which are exenpt from the
application of s. 125(1) will yet fall| within that sub-
section by reference to s. 125(3).

Therefore, the provisions contained in s. 125 are not
applicable in the present case. [1034 G H, 1035 A-E]

Anant ha Narayana lyer v. Pran 1976 K L. T. 403,  over-
rul ed.

JUDGVENT:

CIVIL APPELLATE JURI SDICTION: Civil Appeal No. 1343 of
1969.

From the Judgnent and Decree dated 17-2-1969 of the
Kerala High Court in Appeal Suit No. 493 of 1966.

S.T. Desai, S. Krishan lyer and A G Puddisery, for the
Appel | ant .

T.S. Krishnamoorthy Iyer, K. P.K Menon, I. N  Shroff
and R P. Kapoor, for the Respondent.
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The Judgrment of the Court was delivered by

RAY, C. J. This appeal is by certificate fromthe judg-
ment dated 17 February, 1969 of the H gh Court of Kerala.

The respondent filed this suit against the appellant for
recovery of property with arrears of rent and mesne profits
and danmmges for waste.

The property measuring 550. 37 acres consisted of 279.86
acres of planted area and the rest was unpl anted area.

By a | ease dated 7 Cctober, 1950, the. respondent |eased
out to the appellant the plantations together w th Bungal ow,
quarters of what is described as "Beenachi Estate". The
| ease was for a period of 12 years with effect from1l Janu-
ary, 1950. The rent for the first six years was fixed at
Rs. 3600/- per annum The rent for the second period of six
years was fixed at Rs. 4500/- per annum The rent was
payabl e i n advance on 1 January of each cal endar year

The respondent’s case is that since 1953 the appellant
failed and neglected to pay rent fixed under the |ease.
Clause 4 of ‘the lease provided that if the rent would be in
arrears and unpaid for 30 days after the sane would becone
due it-would be lawful for the | essor respondent to forfeit
the lease notwithstanding the fact that the term had not
expired. The |ease provided that the respondent |essor
would re-enter the premises in that event and the |ease
woul d cease and determ ne. The respondant by notice dated 5
March, 1959 called upon the appellant to quit, vacate and
deliver to the respondent vacant possession of the property.
The notice 'was consequent upon the wilful default of the
appel l ant to pay rent and consequent on the several breaches
of covenants as alleged in the notice.

The respondent filed the suit on 5 February, 1960. The
def endant cl ai ned possessi on of the property known as the
Beenachi Estate together with novable, a declaration that
the | ease had deterni ned and -clainmed arrears of rent, nesne
profits a sumof Rs. 2,20,394/- as 'danages for waste

At the trial the appellant raised the plea that the
tenancy is governed by the Ml abar Tenancy Act, and, there-
fore, the suit is barred by Act 1 of 1957. The respondent
pl eaded that the tenancy
1029
is covered by exception in section 2(1 ) of the Malabar
Tenancy Act VII of 1954. The trial Court accepted the
prelimnary objection of the appellant and dism ssed the
suit.

The Hi gh Court on appeal renanded the case tO the Subor-
dinate Judge for fresh trial. The trial Court on remand
decreed the suit on 25 Cctober, 1966. The respondent ob-
tained a decree for eviction with arrears of rent and dam
ages anounting to Rs. 1,00,000/- for certain itens and a
further sumof Rs. 51,030/- for other itens of damages. The
trial CQurt held that in view of the proviso to section 3(1)
(vii) of the Kerala Land Reforms Act | of 1964 her ei naf -
ter referred to as the 1964 Act a tenant having fixity  of
tenure under the Act as it stood on 21 January 1961 would
continue to enjoy it under the 1964 Act notwi thstanding the
fact that the landlord mght be a corporation owned or
controlled by the Government of India or by any State Gov-
ernment in India .as provided in section 3(1) (c) of the
1964 Act. The appellant was held by the trial Court to be
disentitled to resist the prayer for eviction in 'the suit
because his holding was a plantation exceeding 30 acres in
extent as provided in section 3(1) (vii) of the 1964 Act.
The appellant filed an appeal. The respondent filed cross
obj ections. The Hi gh Court dism ssed the appellant’s appea
and allowed the cross objections of the respondent. The
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H gh Court enhanced the damages fromRs. 1,00,000/- to Rs.
2,20,394/- and confirmed the award of Rs. 51,030/- as
danages under ot her heads.

Counsel for the appellant contended that the Hi gh Court
was in error in taking the view that the appellant was not
entitled to claimfixity of tenure. Counsel for the
appellant relied on section 3(1) (vii)of the 1964 Act as
amended by Act 35 of 1969. Before the 1969 Amendnent the
1964 Act provided in clause (vii) to section 3(1) that
nothing in this Chapter shall apply to clauses (i) to (vii)
of section 3 to the rights of persons who were entitled to
fixity of tenure inmedi ately before 21 January 1961 under
any law then in force. The aforesaid proviso was substitut-
ed by the Amendnent Act 35 of 1969 as follows :--

"Provided that nothing in clauses (i)to
(vii) shall apply in the cases of persons who
were entitled to fixity of tenure immediately
before 21 January 1961 under any law then in
force or persons cl ai mng under . such
persons”.

The Hi gh Court held that only rights of persons but not
fixity of tenure were saved.

Counsel for the appellant contended that the effect of
proviso to section 3(1) (vii) of the 1964 Act as amended in
1969 is that fixity of tenure and rights with regard to the
same are both saved, and, therefore, the Hi gh Court should
have held that the appellant was entitled to fixity of
tenure.

The second contention of counsel for the appellant is
that the High Court was in error in holding. that under
section 23 of the Malabar Tenancy Act 1929 the appell ant was
liable to be evicted by the landlord and that the appellant
had no right to resist eviction.

1030

The contention of the appellant was that assunming the High
Court was right on the above conclusion, ' the provisions
contained in section 108 sub-sections (2) and (3) of the
1964 Act as anended in. 1969 require the Court. to apply the
law retrospectively in respect of pending suits, appeals,
applications, decree where dispossession had not been ef-
fected. It is said by the appellant that the relevant
date .for the application of these sub-sections was 1 Janu-
ary 1970 on which, date the 1969 Anendnment Act cane into
force. It is contended on. behalf of the appellant that the
appel | ant had not been di spossessed fromthe property on or
before 1 January, 1970, but only an order appointing Receiv-
er was made by the. Hi gh Court on 17 February, 1969. The
property, therefore, according to the appellant, continued
to be on lease and the order appointing Receiver could not
have the affect of dispossession. The appellant, therefore,
under section 108(2) of the 1964 Act clainmed to have the
decree reopened for disposal in accordance  with section
125(3) of the 1964 Act as anmended in 1969 Section 108(2) of
the 1964 Act as amended is as follows :--

"Any decree passed before the comencenent
of this section for the dispossession of a
person fromthe land in his possession, pursu-
ant to which dispossession has not been af-
fected, may, on the application of such per-
son, be reopened and the matter may be dis-
posed of in accordance with the provisions of
the principal Act as amended by this Act.

By the principal Act is .meant the 1964 Act. Section 125(3)
of the 1964 Act as amended in 1969 is as follows :--

"If any suit or other proceeding in ques-
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tion regarding rights of a tenant or of a
kudi ki dappukaran (including a question as to
whet her a person is a tenant or a kudi ki dappu-
karan) arises, the civil court shall stay the
suit or other proceeding and refer such ques-
tion to the Land Tribunal having jurisdiction
over the area in which the land or part there-
of is situate together with the relevant
records for the decision of that question
onl y".

Extracting these provisions counsel for the appel | ant
contended that section 125(3) of the 1964 ACt as anended in
1969 indicated that all questions regarding rights of ten-
ants could be decided only by the Land Tribunal to which a
reference has to be nade.

The third contention on behalf of. the appellant is that
the 1964 Act as amended in 1969 inserted section 50Ato the
1964 Act the effect of which is that notw thstanding any-
thing contained in any law or contract, or in any judgnent,
decree or order of court, a tenant. entitled to fixity of
tenure shall have the right to use his holding in any manner
he thinks fit. ~The 1964 Act as anmended in 1969 introduced
section 52 which was. also relied on by the appellant, to
show that the cultivating tenant shall have a right to cut
such trees and the landlord or the internediary shall not
have the right to cut any such trees. Section 73 of the
1964 Act which was introducedin 1969 is to the effect that
the maxi mum anount that coul d be cl ai ned by
1031
way of arrears of rent for the period ending My 1968
not wi t hst andi ng any contract, judgnent or order of court is
only 3 years and not hi ng nore.

These provisions, viz., Sections 50-A 52 and 73 which
were introduced by the 1969 Anendnent Act were relied on by
the appellant for the purpose of showi ng that the appellant
would be entitled to use the holding and to cut trees and
the maxi mum arrears of rent could be clained for a period of
three years and not nore.

Counsel for the appellant next contended that the tria
Court was in error in finding that the holding of the appel -
lant is a plantation in the context of section 3(1) (viii)
of the 1964 Act. The contention on behalf of the appellant
was that assuming that the trial Court was right” in its
conclusion as regards the area of 279.86 acres which accord-
ing to the respondent was the ext ent of coffee
plantation .on the date of the |lease, in respect of the
remaining extent of |and the appellant was entitled /'to
fixity of tenure in view of the proviso to clause 3(1)(viii)
of the 1964 Act.

The crucial date according to the appellant is 1 January
1970 when the 1969 Anendnent Act came into force. The
effect of section 108(2) and (3) of the 1964 Act read with
section 125(3) of the Act is according to the appellant,
that the questions as to whether 'the whole or —portion  of
the land is a plantation, whether there is fixity of tenure
and whether the respondent can claimdamages could all be
di sposed of only by the Land Tribunal. The appellant con-
tended that the judgnent of the Hi gh Court has, therefore,
to be set aside and this Court should direct that the mat-
ters may be di sposed’ of by the Land Tri bunal

As a corollary counsel for the appellant contended that
the trial Court was wong in holding that the appellant was
liable to pay damages and in view of the provisions con-
tained in sections 50-A and 52 of the 1964 Act as anended
in 1969 read which section 125(3) of the Act as anended al
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matters woul d be decided by the Land Tri bunal

Counsel for the appellant relied on section 108(3) of

the Act which as changed by anendnent in 1971 is as follows

“I'f in any suit, application, appeal
revision, review, proceedings in execution of
a decree or other proceedings pending at the
conmencenent of this section before any court,
tribunal, officer or other authority, any
person claims any benefit, right or renedy
conferred by any of the provisions of the
principal Act, or the principal ,Act as anend-
ed by this Act, such suit, application, ap-
peal , revision, review, proceedings in execu-
tion or other proceedings shall be disposed of
in accordance wth the provisions of the
princi pal- Act as anended by the 1971 Act."
In"short the contention of the appellant is that’ the

whol e~ proceedings in the suit and the pleas therein are to

be di sposed of in accordance with the provisions’ of t he

Act. According to the appellant the provisions of the Act

i ndi cate that there should not be

1032

any decree for eviction and .further that the damages award-

ed against the appellant cannot be sustained by the provi-

sions of the 1964 Act as anended by Act 35 of 1969, Act 25

of 1971 and Act 17 of 1972.

The appellant filed an application praying for reopen-
ing the decree passed by the High Court and in that behalf
has invoked section 132(3) of the 1964 Act and section
108(2) of the Act as anended in 1969. The appellant also
prayed that section 108(3) as-introduced in 1969 and as
amended in 1971 indicates that the appeal is to be disposed
of in accordance with the provisions of the appeal is as
amended in 1971
Section 132(3) of the 1964 Act is as follows :-

"Notwi thstanding the /'repeal of the
enactnments  nentioned in sub-section (2) any
decree passed before. the conmencenent of this
Act for the eviction of a tenant from his
hol di ng, pursuant to which-eviction  has not
been effected, may, on the application of the
tenant or the landlord, be reopened and the
matter nmay be di sposed of in accordance with
the provisions of this Act.”

This provision according to the appel lant establishes
that it applies to decree passed before the commencenent | of
Act 1 of 1964 and al so pursuant to which eviction has not
been effect ed.

In the present case, the decree was passed by the tria
Court as well as by the Hi gh Court after the 1964 Act cane
into exi stence. The decree was passed in accordance with the
provi sions of the 1964 Act but before the anmendnent in 1969.
The appellant clained benefit of the proviso to section 3
(1) (vii)of the Act. The benefit clained is fixity of ~ten-
ure. The proviso as it stood when the 1964 Act cane into
operation was that nothing in clauses (i) to (vii) of sec-
tion 3 (1) of the Act "shall affect the rights of persons
who are entitled to the fixity of tenure inmediately before
21 January 1961 under any law then in force". The change
Substituted by the 1969 Anmendnment Act is that nothing in
clauses (i) to (vii) of section 3(1) of the Act "shall apply
in the case of persons who were entitled to fixity of tenure
i mediately before 21 January 1961 under any law then in
force or persons claimng under such persons”". The prevail -
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ing law on 21 January 1961 was the Mal abar Tenancy Act. |If,
therefore, the appellant did not or could not have fixity of
tenure on 21 January 1961 under the Ml abar Tenancy Act he
woul d not have any claimto the benefit of fixity of tenure
under the 1964 Act or even under the 1964 Act as amended in
1969. Under section 23 of the Ml abar Tenancy Act a Verum
pattomtenant would be liable to be evicted fromhis hol ding
at the instance of his landlord if "he intentionally commt-
ted acts of waste sufficient to inmpair nmaterially the
value or utility of the holding for the, purpose for which
it was let to himor that he commtted default in the pay-
ment of stipulated rent for nore than 3 nonths after its due
date, or allowed strangers to trespass upon the holding. In
the present case,. the appellant has been found to be a
habi tual defaulter since 1952 in the paynment of rent fixed
under the | ease of 1950 under which the

1033

appel l ant was |l et into possession of the estate. Furt her
the appell ant has been found to be guilty of willful acts of
waste before and after the institution of the suit. The

appel llant has also been found to have denuded the entire
tree growh in nmore than one half of the area of the estate.
The appellant” has been found to have destroyed nore than
one half of ‘the coffee planted area that had been |l eased to
himlt was found that the remaining part of the coffee
pl antation as a result of the acts of the appellant is in
utterly negl ected condition

The facts circunstances of the present case as f ound
by the courts establish-that the appellant had no fixity of
tenure on 21 January 1961 warranting grant of any benefit,

renmedy or right against eviction. In-fact, this claimwas
al so canvassed by the appellant ‘and found agai nst himby the
court.

The respondent in the present case is a Corporation owned or
controlled by the Governnent of Madhya Pradesh and, is,
therefore, a Government conpany under the |Indian Conpanies
Act. The appellant is disentitled to claimfixity of tenure
under section 13 of the Act inasmuch as under the 1964 Act
and under anmendnent in 1969 | eases of lands 'owned by the
CGovernment owned Conpani es are by section 3(1) (i) ~of  the
1,964 Act specifically exenpted fromthe provisions of Chap-
ter 11 of the Act. Section 13 whichis in Chapt er 11
cannot therefore, be invoked by the appellant. The right to
fixity of tenure is denied to a tenant in respect of a
hol ding owned by or belonging to a Governnent controlled
ConpanY. The appellant is, therefore, not entitled to /claim
fixity of tenure under the 1964 Act as anended.

The Beenachi Estate in the present case does not cone
within the definition of "plantation" in section 2(44) @ of
the 1964 Act as anended in 1969 because the extent of coffee
cultivated area has been found by the court -to have dw ndl ed
to alittle over 110 acres in extent out of the total extent
of alittle over 550 acres. Further, tapioca has been grown
by the Receiver in the areas other than the coffee planted
area. Therefore, the Estate ceased to be a property princi-
pally planted with coffee even before 1 January 1970 when
the 1969 Amendment Act cane into force. Under the |ease the
coffee planted area was 279.86 acres and the remaining
extent of 271 acres was al so intended to be extended area to
be planted with coffee. The courts have found that instead
of coffee plantation the appellant deliberately commtted
waste during the progress of litigation in the courts by
reducing the extent of coffee plantation to just 168.58
acres. This area dwindled to Ilittle over 110 acres before
2 March 1969 when the Receiver was appointed by the High
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Court. The .large extent of vacant areas within the estate
was on account of deliberate devastation of the said area by
denudation of tree growth during the pendency of the litiga-
tion in the courts. Therefore, it"is obvious that the
appellant is dis-entitled to take advantage of his own
wongs so as to claimstatutory benefits which are also not
available to the appellant. The property by reason of acts
of waste, damage, devastation, denudation Ceased to be
coffee plantation on 1 January 1970 when the 1969 Anmendnent
cane into effect.

Section 108(3) of the Act as anended in 1971 will permt
the reopening of the decree only if a person has clains to
right, benefit or
1034
renmedy whi ch has been conferred on himunder the Act. In the
present case neither under the Act of 1964 nor wunder the
1969 Anendnment Act the appellant can claimthe benefit of
section 50-A of the 1964 Act as anmended in 1969 because the
appel lant willully msused the holding and caused acts of
waste causing loss 'to the lessor and danage and destruction
to _the hol di ng.

The High Court rightly held that under the proviso to
clauses (i) ~to (vii) of section 3(1) of the 1964 Act the
appel l ant had no right to fixity of tenure under the Ml abar
Tenancy Act. Section 23 of the Ml abar Tenancy Act con-
ferred a right on the landlord to evict the tenant who
intentionally and wilfully conmitted such acts of waste as
are calculated to inpair materially ~and permanently the
value or utility of the holding for agricultural purposes
and who has not paid within three nonths after the due date,
the whole or any portion of the rent due in respect of the
hol di ng. The courts found the defendant to be guilty of
wilful waste prior to the institution of the suit and during
the pendency of the suit and further that | the appel | ant
conmitted default in_—paynment of rent for 'seven years.
Therefore, the appellant was not entitled to any rights .of
fixity of tenure under the proviso to clauses (i) to (vii)
of section 3(1) of the 1964 Act is to be interpreted.in the
l'ight of the provisions of-the Ml abar Tenancy Act in the
present case.

The appel | ant invokes the provisions contained in sec-
tion 125(3) of the Act for the purpose of determ nation in
accordance with the provisions of the Act benefits, rights
or renedies conferred by the Act and claimed by him are
fixity of tenure, renmedy agai nst eviction and renedy against
paynment of damages and arrears of rent. The appellant ~ al so
i nvokes the provisions contained in section 108(2) and (3)
of the Act for the purpose of reopening of the decree and
di sposal of the same in accordance with the provisions | of
the Act on the sane ground that the appellant clains bene-
fits, rights and renedi es conferred on himby the provisions
of the Act.

Counsel for the appellant relied on the Full / Bench
decision of the Kerala H gh Court in Anantha Narayana |yer
v. Pran(l) in support of the contention that by reason of
the provisions contained in section 125(3) of the Act the
appeal s_shoul d be di sposed of in accordance with the provi-
sions of the Act.

Section 125 (1 ) of the Act created a bar against civi
court to settle, decide or deal with the questions required
to be settled by the Land Board in accordance wth the
provi sions of the Act. The provisions contained in section
125(1) of the Act are prospective. Section 125 cane into
effect on 1 January, 1970 when the other anendments intro-
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duced by the 1969 Amendment Act cane into force. The provi-
so to section 125(1) of the Act expressly states that Sec-
tion 125(1) of the Act shall not apply to proceedings pend-
ing in any court at the commencenent of the Amendment Act of
1969 on 1 January, 1970. The effect of the proviso is to
carve out by way of exception what would otherw se have
fallen within the provision to which it is a proviso. It,
therefore, follows that the proceedings in the present case
whi ch were pending at the commencenment of the Amendment Act
on 1 January,

(1) (1976) K. L.T. 403.
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1970 are saved fromthe operation of section 125(1) of the
Act. In short, the proceedings are to be determ ned by the

civil court.

Section 125(3) of the Act which provides that if in any
suit or other proceeding any question regarding the rights
of a tenant arises the civil court shall stay the suit and
refer -such question to the Land Tribunal having jurisdiction
over the area in which the land or the part thereof s
situate for the decision of that question only. The appel-
lant relied on the Kerala Full Bench decision which held
that section 125(3) of the Act as amended in 1969 is retro-
spective, and, therefore,. proceedi ngs should be determ ned
by the Land Tribunal. The reason given by the Kerala High
Court is that the suit or proceeding nust be pending at the
comencemnent of the Amendnent Act 1969 before the provisions
contained iin section 125(3) of the Act can be applied. The
Kerala High Court has, therefore, concluded that suit or
ot her proceeding which'is pending at the commencenent of the
Act will be governed by section 125(3) of the Act. Thi s
reasoning is not correct.

Section 125(3) of the “Act is equally prospective.
Section 125(3) of the Act will be applied with regard to the
provi si ons contained in section 125(1) of the Act. Matters
which wll be within the mschief of section 125(1) of the
Act are matters which will arise in suits’/ or proceedings
initiated and originated after the commencenent of the Act.
It is unsound to suggest that pending proceedings which are
excepted fromthe application of section 125 (1) of the Act
will yet fall within section 125(1) of the Act by reference
to section 125(3) of the Act. The Kerala H gh  Court fel
into the error of overlooking the purpose of section 125(3)
of the Act. The purpose is that suit or ~other ~ proceeding
shall be stayed. |In the present case the appeal in this
Court which was pending on 1 January 1970 is a proceeding
whi ch was pending at the commencenent of the Act and was not
initiated or originated at the commencenent of the Act.
Therefore, the provisions contained in section 125 are not
applicable in the present case.

A statute has to be |ooked into for the general @scope
and purview of the statute and at the renedy sought to be
applied. 1In that connection the forner state of the law /is
to be considered and also the |egislative changes contem
plated by the statute. Wrds not requiring retrospective
operation so as to effect an existing statutory provision
prejudicially ought not be so construed. It is a well
recogni sed rule that statute should be interpreted if
possible so as to respect vested rights. Wiere the effect
woul d be to alter a transaction already entered into, where
it would be to nake that valid which was previously invalid,
to make an instrument which had no effect at all, and from
which the party was at liberty to depart as long as he
pl eased, binding, the prima facie construction of the Act is
that it is not to be retrospective. See Gardner v.
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Lucas. (1)

In Moon v. Durden(2) a question arose as to whether
section 18 of the Gami ng Act 1845 which canme into effect in
August 1845 was retrospective so as to defeat an action
whi ch had been comrenced in

(1) (1878) 3 A.C. 582. (2) (1848) 2 Exch. 22.
16--1338SCl/ 76
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June, 1845. The rel evant section provided that no suit
shal |l be brought or maintained for recovering any such sum
of noney alleged to have been won upon a wager. It was held
that it was not retrospective. Parke B said "It seens a
strong thing to hold that the legislature could have neant
that a party who under a contract nade prior to the Act had
as perfect a title to recover a sumof noney as he had to
any of his personal property, should be totally deprived of
it without conmpensation”.

Again in-Smthies v. National Union of Qperative Plas-
terers(2) section 4 of the Trade Di sputes Act, 1906 which
enacted that an action for tort against a trade union shal
not be entertai ned by any court was held not to prevent the
court’s fromhearing and giving judgment in. actions of that

ki nd begun before the passing of the Act. It 1is a gener-
al rule that the legislature alters the rights of parties by
taking away or conferring any right of action, its enact-

nments, wunless in express terns they apply to pending ac-
tions, do not affect them But there-is an exception to this
rule, nanely, where enactnents nerely affect procedure and
do not extend to rightsof section. See Re Joseph Sucha &
Co. Ltd.(2). If the legislature forms. a new procedure
alteration in the formof procedure are retrospective unless
there is sone good reason or other why they should not be.
In other words, if a statute deals nerely with the procedure
in an action, and does not affect the rights or the parties
it will be held to apply prinma facie to all actions, pending
as well as future.

In the present case the provisions in section 50-A 52
and 73 of the 1964 Act as anended in 1969 were invoked by
the appellant. The appellant is disentitled fromdoing so
by reason of Chapter Il of the 1964 Act not being applicable
to the lease where the lessor is a Covernnment- Conpany.
Further these sections cane toto effect on 1 January 1970.
The sections are not retrospective but prospective in opera-

tion. The appellant is not entitled to attract these sec-
tions.

For the foregoing reasons the appeal is  dismissed wth
costs.

V. P. S Appeal di sm ssed.

(1) [1909] 1 K. B. 310. (2) (1875). 1 Ch. 48
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