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ACT:

Appeal against acquittal of an offence of consum ng
liquor--Merely because the H gh Court took the viewthat a
further charge of "possession of Liquor" should have been
franed, setting aside of the  acquittal without finding
whet her the order of acquittal was erroneous and ordering
retrial is bad--Bonbay Prohibition Act, 1949 (Bom XXV) sec.
66(1)(b) r/w sec. 378 Crimnal Procedure Code (Act Il of
74), 1973.

Char ge- Fresh_charge on appreci ati on of evidence can be
ordered to be framed by the Hi gh Court in exercise of its
appel late jurisdiction--Crimnal Procedure Code (Act Il of
1974), 1973--secs. 386(a), 464 (1) and 464(2)(a).

Practice--Supreme Court will not entertain a conplaint
on facts and interfere with a finding of fact by the appel -
late Court under Article 136 of the Constitution of India.

Possessi on--"Possession" to attract crimnal liability
must be "conscious possession".

HEADNOTE:

Section 66(1)(b) of the Bonbay Prohibition Act 1949
nmakes any person liable for punishnent on conviction for
the of fence of "consum ng, using, possessing or transporting
any intoxicant or henp." Section 66(2)(b) prescribes a
statutory limt of 0.05 percentage of alcohol in the veinous
bl ood taken fromthe accused. In summary case Nos. 798 and
799 of 1972 before the Judicial Mgistrate 1st dass, @ Kodi-
nar, GCujarat State, the appellant/accused No. 2 along wth
six others was charged with consunption of | liquor while
accused No. 1, the owner of an agricultural farm where a
drinking party took place was charged with the offence  of
possessing liquor. h spite of the fact that the percentage
of al cohol present in the veinous blood taken fromthe body
of accused No. 2 was nore than the statutory limt, in view
of . breaches of certain statutory rules, in Bonbay Prohibi-
tion (Medical Exam nation and Blood Test) Rules, 1959, the
appel | ant/accused No. 2 was acquitted along with accused 3
to 8 in whose cases the percentage was | ess than the statu-
tory limt. Accused No. 1 was also acquitted for |lack of
evi dence on the charge of possession of liquor. In the State
appeal, taking the viewthat in a drinking party there
should always be a further charge of possession of |iquor
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the H gh Court without examning the correctness of the
findings of fact leading to the acquittals, set aside the
orders of acquittal in respect of all and 'ordered retrial
On appeal by special |eave, the Court,

HELD: (i) In a State appeal against acquittal, the
acquittal should not be set aside unless the High Court on a
consi deration of the evidence. conmes to the. conclusion that
the acquittal was wong. |In the instant case, the Hgh
Court did not even consider whether the acquittal of the
appel l ant was correct or not and without finding that the
acquittal was erroneous proceeded to set aside the. acquit-

tal and direct retrial. It "was not conpetent to the High
Court to set aside the acquittal without finding that it was
erroneous. Setting aside the acquittal order and ordering

retrial merely  because. it took the view that a further
charge should have been framed agai nst the appellant and
accused No. 3 to 8 was plainly and indubitably wong. [876
B- D]

(i) Lf while hearing an appeal, the Hi gh Court, finds
that, on the material before it, a further charge should be
franed, the Hi gh Court can legitimately, the exercise of
its jurisdiction set right the error conmitted by the tria
court in not fram ng a proper charge. [876 G H]

873

(iii) /In _“the exercise of extra-ordinary jurisdiction
under Article 136 of the Constitution, the Supreme Court
woul d not ordinarily entertain a conplaint on facts. [877 B]

(iv) Possession is distinguishable fromcustody and it
must be conscious possession. \Wether the accused is in
possession of liquor or not nust depend on the facts and
ci rcunst ance of each case. [877 D]

JUDGVENT:

CRI M NAL APPELLATE JURI.SDI CTI ON: Crim nal Appeal No, 385
of 1976.

(From the Judgnent and Order dated 22-12-1975 ~of the
Guj arat High Court in Crl. Appeal No. 180/74)
N. N. Keswani & Ramesh N. Keswani_ for the appellant.
K.H Kazi & MN. Shroff for the Respondent.
The Judgnent of the Court was delivered by

BHAGMTI, J. This appeal, by special |leave, is directed
agai nst an order passed by the H gh Court of CGujarat setting
aside the acquittal of the appellant and directing that he,
along with other accused, be retried not only for the of-
fence of consunption of |iquor of which he was acquitted but
also for the offence of possession of |iquor punishable
under section 66(1)(b) of the Bonbay Prohibition Act, @ 1949.
The question arising for determination is a short one, but
in order to appreciate it, it is necessary to state the.
facts giving rise to the appeal

The appel |l ant, original accused No. 2, was at all / mate-
rial tinmes working as District Health Oficer in District
Anreli in the State of Gujarat. He was, according to- the
prosecution, found of |iquor and whenever he used to go out
of Anreli in connection with his duties, he used to partici-
pate in drinking parties. On 3rd August, 1972, he visited
Kodinar, a town situate in the District of Anmreli and late
in the evening of that day, he attended a drinking party
whi ch was arranged by accused No. 1 in his agricultural farm
situate at a place called Ghantwad about 50 Kns. away from
Kodi nar. Besi des accused Nos. 1 and 2, six other persons
who were arraigned as accused Nos. 3 to 8 were also present
at the drinking party. On receiving information about the
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drinking party, the District Magistrate and the District
Superintendent of Police along with other police officers
and panch witnesses raided the agricultural farmwhere the
drinking party was in progress. The raid was carried out at
about 00.30 hrs. after mdnight and on seeing the police,
the appellant and the other accused tried to run away but
they were apprehended. The raiding party, also found five
glasses and two enpty bottles, all snelling of [|iquor
twel ve enpty soda water bottles and one full’ bottle con-
taining liquor and these articles were seized by the raiding
party in the presence of the panch w tnesses and the panch-
nama was prepared. The appellant and the other accused were
thereafter taken to the Anmreli hospital where their bl ood
was taken by the Civil Surgeon for the purpose of carrying
out

874

the necessary test for determining the presence of al cohol
The analysis of the blood revealed that, in the case of the
appel l'ant, ~the concentration of alcohol in the blood was
nore than 0.05 per cent weight in volune while in the case
of _the other accused, it was |ess than 0.05 per cent. On
these facts, the appellant and the other accused were
charge-sheeted before the Judicial Mgistrate, Kodinar. The
charge agai'nst accused No. 1 was that he possessed as well
as consuned |iquor in contravention of the provisions of the
Act and was, therefore, guilty of offences punishable under
section 66(1)(b), while the charge against the other ac-
cused, including the appellant, was that they were guilty of
consunming liquor in contravention of the provisions of the
Act and were hence liable to be punished for the offence
under section 66(1) (b) of the Act. The ‘learned Judicia
Magi strate accepted the evidence in regard to the concentra-
tion of alcohol in the blood of the accused, but taking the
view that breaches of certain rules in the Bonbay Prohi bi-
tion (Medical Exam nation and Bl ood Test) Rules, 1959 were
committed in taking the blood of the accused, the |earned
Judicial Magistrate acquitted the accused including the
appel l ant of the offence of consuming |iquor under -~section
66 (1) (b). The learned Judicial Mgistrate also acquitted
accused No. 1 of the offence of possessing I|iquor under
section 66(1)(b) on the ground that it was not proved by the
prosecuti on beyond reasonabl e doubt that he was in _posses-
sion of liquor.

The State preferred two appeals agai nst the order of
acquittal passed by the | earned Judicial Magistrate. Bot h
the appeals were heard by a Single Judge of the Hi gh /Court
any they were di sposed of by a comon judgnent. The Hi'gh
Court did not exam ne whether the order passed by the
| earned Judicial Magistrate acquitting the appellant and the
ot her accused of the offence of consum ng liquor was | right
or wong nor did it consider whether the acquittal of ac-
cused No. 1 for the offence of possessing |liquor was correct
or incorrect. But, taking the view that there was no dis-
tinction between the case of accused No. 1 on the one hand
and that of the appellant and accused Nos. 3 to 8 on  the
other so far as the charge of possession of liquor is con-
cerned, the H gh Court held that, on the material on record,
the | earned Judicial Mgistrate should have flaned a charge
agai nst the appellant and accused Nos. 3 to 8 not only for
the of fence of consuming |iquor but also for the offence of
possession of liquor as in the case of accused No. 1. The
H gh Court observed:

"Whenever "Drinking Parties" are detect-
ed by the police, it is the inperative duty of
the prosecution to allege that all the partic-
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ipants of the sane are charged wth the
"possessi on" of liquor in contravention of the
provi sions of |law contained in Sec. 66(1 )(b)
of the B bay Prohibition Act, 1949. It may be
enphasi sed that in such cases, "possession" of
i quor does not only necessarily mean actual
physi cal or conscious possession of the owner
or the occupant of the prenises". In such
cases of "Drinking Parties", it is always open
to a participant to stretch his hand and to
take the liquor in question for his own use
and consunption. But, in all such cases of
875

"Drinking Parties", the Court nust be satis-
fied that the attendant circunstances-should
clearly indicate that the accused persons are
the participants in a "Drinking Party". In
the case before nme, why should the accused
persons, during the night hours, having gath-
ered together go to a distant farm house ?
Why should they be found with the aforesaid
articles ? -Wiwy should they create a situa-
tion “as a result of which a constable had to
junp over a wall ? Wiy should they try to run
away when they Were apprehended by the respon-
sible officers for Ameli ?

In such-circunstances, it is the duty
of the prosecution to see that all the partic-
i pants are-charged with the conm ssion of the
of fence ~viz. of possessing . liquor in contra-
vention - of the provisions contained in Sec.
66(1) (b) of the B“bay Prohibition Act, 1949."

The High Court, on this view,  set aside the order of
acquittal in 'its entirety without exam ning its correctness
and renmanded the case to the learned Judicial Magistrate
with a direction to try theappellant and the other accused
not only on the charge of consuming |iquor but also on the
further charge of possession of liquor. Accused Nos. 1 and
3 to 8 did not challenge the correctness of this order rmade
by the Hi gh Court, but the appellant inmpugned it by ‘prefer-
ring the present appeal wth special |eave obtained from
this Court.

The inpugned Order nmade by the Hi gh Court consists of
two parts. One part set aside the order of acquittal and
directed retrial of the appellant on the charge of consum ng
liquor while the other directed that the appellant and
accused Nos. 3 to 8 should also be tried on the further
charge of possession of liquor. The appellant attacked both
parts of the Order and the contention urged by himin sup-
port of the appeal was a two-fold one. The first |[|inb | of
the contention was that the order setting aside the acquit-
tal of the appellant for the offence of consum ng |iquor and
directing retrial of the appellant for that offence was
i mproper, since it was not conpetent to the High Court /in
appeal to set aside the order of acquittal and direct retri-
al, wunless it found that the acquittal was wong. Here in
the present case, the Hgh Court did not even consider
whet her the acquittal of the appellant was correct or not
and wthout finding that the acquittal was erroneous, pro-
ceeded to set aside the acquittal and direct retrial. This,
according to the appellant, was inpermssible for the High
Court to 'do and it was said that the order setting aside
the acquittal must, therefore, be reversed and the acquitta
restored. The second linmb of the contention related to that
part of the inpugned order which directed that the appellant
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and accused Nos. 3 to 8 should be retried not only on the
charge of consunming |iquor but also on the further charge of
possession of |iquor. The argunent of the appellant wunder
this head of contention was that in the appeal, the High
Court was confined merely to a consideration of the question
whet her the acquittal of the appellant for the offence of
consum ng |liquor was right or wong and it was, not conpe-
tent to the Hi gh Court

6--1338SCl/ 76

876

to frame a new charge for possession of liquor and direct
trial of the appellant and the other accused on such now
charge. These were the twin grounds on which the order made
by the Hi gh Court was chal |l enged on behal f of the appellant.
Now, there can be no doubt that there is great force. in the
first part of” the contention of the appellant. The |earned
Judicial Magistrate acquitted the appellant of the offence
of. consumi ng-liquor. The State preferred an appeal agai nst
the acquittal and manifestly, in this appeal, the acquitta

coul'd not be set aside unless the H gh Court, on a consider-
ation of the evidence, came to the conclusion that the

acquittal was wong. It was not conpetent to the Hi gh Court
to set aside the acquittal without finding that it was
erroneous. The Hi gh Court, however, did not even care to

exam ne whether the acquittal was right or wong, but nerely
because it took the viewthat a further charge should have
been framed agai nst the appellant and accused Nos. 3 to 8,
it set aside the acquittal and directed retrial of the
appellant and the other accused. This was plainly and
i ndubi tably wong and the: order setting aside the acquitta
nmust, therefore, be quashed. But fromthat it does not
necessarily follow that the acquittal nust be restored. The
H gh Court having failed to consider the merits of the

acquittal,. the matter would have to go back to the High
Court for the purpose of deciding whether on the evidence on
record, the acquittal wasjustified or not. The appea

bei ng directed against the correctness of the acquittal, the
H gh Court would have to determ ne whether on nerits, the
acquittal should be naintained or reversed. W nust, there-
fore, quash that part of the order of the H gh Court which
set aside the acquittal of the appellant for the offence  of
consum ng liquor and remand’ the case to the H gh Court for
di sposi ng of the appeal against the acquittal of the appel-
[ ant on nerits.

That takes us to the second linmb of t he cont enti on
directed agai nst the order of retrial on the further charge
of possession of liquor. It is true that originally when the
case was tried before the | earned Judicial Mgistrate, there
was no charge agai nst the appellant and accused Nos. 3 to 8
for the offence of consunming |iquor and the appeal of the
State was also directed 'only against their acquittal for
,the offence of consuming liquor. But there can be no doubt
that if, while hearing the appeal, the H gh Court found
that, on the material before .him the |learned Judicia
Magi strate should have franed a further charge against  the
appel l ant and accused Nos. 3 to 8 but he failed to do so,
the Hi gh Court could certainly direct the learned Judicia
Magi strate to franme such further charge and try the appel-
lant and accused Nos. 3 to 8 on such further charge. The
Hi gh Court could legitimately in the exercise of its juris-
diction, set right the error committed by the | earned Judi-
cial Magistrate in not flamng a proper charge. Here, the
H gh Court, on a consideration of the material which was
before the | earned Judicial Mgistrate, canme to the conclu-
sion that this material warranted the framing of a further
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charge against the appellant and accused Nos. 3 to 8 for
possession of liquor and it, therefore, directed that the
case should go back to the | earned judicial Mgistrate and
he should try the appellant and accused Nos. 3 to 8 on

877

such further charge. The H gh Court clearly had jurisdic-
tion to nmake such an order. But then, the conplaint nade on
behal f of the appellant was that the naterial before the
| earned Judicial Magistrate did not justify the framng of a
charge against the appellant and accused Nos. 3 to 8 for
possession of liquor and hence the order directing their
trial on such further charge was not justified. This is,
however, a conplaint on facts and we do not see any reason
why we should, in the exercise of our extra-ordinary juris-
diction wunder ~Article 136 of the Constitution, entertain
such a conplaint. It is true that there are certain obser-
vations made by the H.gh Court which are a little too w de
but it cannot ‘be gained that even a person who participates
in a-drinking party can in conceivable cases be guilty of
the offence of possession of liquor. Suppose a person is
found —at a drinking party and he has a glass with him with
[iquor in it at the time when the raid is carried out, would
it not be correct to say that he was at the relevant tine in
possession ~of liquor ? The liquor in his glass would be
liquor in his possession. But at the sane tine it would not
be correct to say that nmerely because a participant in a
drinking party can stretch his hand and take liquor-for his
use and consunption, he can be held to be in possession of
l'iquor. The  question is not whether a participant in a
drinking party can place hinself in possession of |iquor by
stretching his hand and taking it but whether he is act u-
ally in possession of it. Possession again nmust be distin-
gui shed fromcustody and it rmust be conscious possession

If, for exanple, a bottle liquor-is kept by. sone one in the
car or house of a person wthout his know edge, he cannot be
said to be in possession of the bottle of liquor. It can-
not, therefore, be |laid down as an absol ute proposition that
whoever is present at a drinking party nmust necessarily be
guilty of the offence of possession of liquor and nust be
charged for such offence. Whether an-accused is in ‘posses-
sion of liquor or not must depend on the facts and circum
stances of each case. Here in the present case, the prose-
cution will have to establish at the trial by leading satis-
factory evidence that the appellant and the other accused
were in possession of liquor as else the prosecution on the
charge of possession of liquor will fail. The order direct-
ing trial of the appellant and the other accused for the
of fence of possession of liquor nust, therefore, be nain-
tained, but we think it would be desirable if this trial |is
taken up after the disposal of appeal by the H gh Court 'in
regard to the acquittal of the appellant for the offence of
consuming |iquor.

We accordingly allow the appeal in part and reverse that
part of the 'order of the H gh Court which set aside the
acquittal of the appellant for the offence of consum ng
liquor and remand the case to the High Court for disposing
of the appeal against the acquittal of the appellant on
nerits, but so far as the other part of the order directing
trial of the appellant and the other accused on the charge
of possession of liquor is concerned, we do not see any
reason to interfere with the sane and we accordingly reject
the appeal in so far as it is directed against that part of
the order.

S R Appeal partly
al | owed.
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