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ACT:

Raj ast han Sal es Tax Act, 1954- Statutory renedies
provi ded under the Act not exhausted-No error apparent on
the face of the record-I1f petition under Art. 226 |ay.

Constitution of I ndi a, 1950- Art. 32-Absence of
jurisdiction to assess not shown-If renedy 1ies under Art.
32.

HEADNOTE

Rayon tyre cord fabric which is a textile consisting of
rayon threads in the warp and cotton threads in the weft is
manuf actured on weaving loons in.the same manner as any
other ordinary textile. The tyre manufacturers to whomthe
product is supplied. inpregnate the fabric with rubber and
weave it into fabric. Under Entry 18 of Schedule of the
Raj ast han Sal es Tax Act, 1954, rayon fabrics were exenpt
fromsales tax. Wien the Comrercial Tax officer rejected the
petitioners’ objections to sales tax being |evied on rayon
tyre cord fabric, the e petitioners filed a petition under
Article 32 of the Constitution alleging br each of
Fundanent al Ri ghts.

In respect of certain earlier assessnment years,
however, the view of the Commercial Tax officer was that the
goods were not the end product. when, the matter was taken
tothe Hgh Court, it held that, wuntil the “statutory
remedi es had been exhausted, no case for interference under
Art. 226 arose. It did not find any error apparent on the
face of the record. Hence, the appeals by special |eave. E

In the wite petition as well as in the appeals it was
contented that the goods constituted the end-product which
the petitioners sell in the market and, therefore, were
exenpt from sal es tax.

Di smssing the petition and appeal s.

N

HELD: (1)(a) It is difficult to find fault wth the
view of the, High Court there was no error apparent on the
face of the record and that the taxing authorities should be
left tb determine whether the tyre cord fabric is nore
correctly capable of being described as a fabric or as
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nerely cord passing of as a textile fabric. This is really a
technical question. In any case. it is a question on which
two views may be possible. [503C

(b) The fact that the tyre cord fabric manufactured by
the petitioners is woven by its purchases into a fabric in
the sane way as is being done by the petitioners neans that
the tyre cord fabric serves also as raw material for another
fabric which ultinmately energes by subjecting the goods to a
process of inpregnating it wth rubber. The essentia
guestion to determne is the stage at which the goods under
consi deration became textile fabrics if they do becone that
at all. [502C; 503A]

(2) This Court cannot interfere under Art. 32 with the
deci si on of the Commer ci al Tax O ficer, because no
Fundamental Right is showmn to be affected by the nere
determ nation of the question. There was no absence of
jurisdiction of the taxing authorities who had the power to
deci de the question either rightly or wongly. [503E]

34 -833 SUP C1./76
498

ARGUMENTS
For the petitioners

Respondent No. 1 did not produce or get any evidence
fromthe comercial comunity dealing with rayon tyre yarn
and cord and rayon tyre fabric for  the purpose of
controverting the concl usive evidence produced by the
petitioners to the effect that in the comrercial comunity
dealing with the said goods these goods were different both
fromthe point of wview of nanufacture and also from the
poi nt of view of ultimate end-product and are considered to
be different by the comrercial conmunity, which heats rayon
tyre cord fabric as fabric. There was no evidence on the
contrary to cone to the conclusion that “the rayon tyre
fabric was not fabric. The H gh Court wongly relied on 25
STC 407 which had no application in the present case,
ignoring the decision in 22 STC 470 and 28 STC 431. It was
therefore not a case of disputed question of fact, but a
case of admitted fact by the commercial comunity against
whi ch there was no evidence before the respondent.

The alternative renmedy of —appeal is not ~at al
efficacious in the facts and circunstances of the present
case inasmuch as the Conm ssioner and the State CGovernnent
having already made up their mind to levy tax, norelief
could be expected by the appellants fromhimand the H gh
Court should have interfered wunder arts. 226 and 227.
Further ill this case there was no question of disputed
facts. The sanple was admtted. There was uncontradicted
evidence that the product of the petitioners is known as
rayon cord fabric by the comrercial conmunity and by comon
parl ance. The case is a nisdirection of |aw on the part of
the assessing authority.

For the respondents

There was no error of |aw apparent on the face of the
record as contended by the petitioners. The Hi gh, Court
rightly rejected the wit petitions on the ground that there
were disputed facts and there are alternative renedies and
full and adequate machi nery under the Act itself.

The assessee nills, when paying excise duty, paidit
only as on yarn under entry 18 of the First Schedule to the
Central Excise and Salt Act. The mlls did not pay
addi tional duty under the Additional Duties of Excise (Goods
of Special |Inportance) Act 1956 on the ground that the
material was not fabric. Wien it suited the nills the
material wag said to be yarn and in case of sales tax it
contended that it was fabric. This fact itself was a strong
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i ndication that this was a disputed question of fact.

JUDGVENT:

ORRGANAL JURISDICTIOVCOML  APPELLATE JURI SDI CTI ON:
Wit Petition No. 49 of 1973.

Under Article 32 of the Constitution and

Cvil Appeals Nos. 43 and 44 of 1973

Appeal s by Special Leave fromthe Judgnment and order
dated the 27th October 1972 of the Rajasthan Hi gh Court in
D. B Cvil Wit Petition Nos. 398/72 and 1 885/71
respectively.

A. K Sen, B. Sen and H K. Puri for the Appellants.

S. T. Desai, SS M lain and S. K Jain for the
Respondent s.

499

The Judgrment of the Court was delivered by

BEG 'J.-We have before us a petition under Article 32
of the Constitution and two appeals by Special |eave from
the judgnment of the Hi gh Court of Rajasthan between the same
parties. The three cases before us raise the sane question
of law. It is: Do the goods called "Rayon tyre Cord Fabric"
sold by the Delhi  Coth & General MIls Co. Ltd. to
manuf acturers of tyres, who use it for  the purpose of
inmpregnating it wth rubber, fall under entry 18 of the
Schedul e of the Rajasthan Sales Tax Act, 1954 (hereinafter
referred to as "the Act’ ) ?

The schedul e nentioned above gives a list of goods on
the sale or purchase of which no tax is payable under the
Act. "The relevant entry 18, which was omtted in 1973,
reads as foll ows:

"18. All cotton fabrics, rayon or artificial silk
fabrics, woollen fabrics, sugar and tobacco, as defined
in the Additional Duties cf Excise (Goods of Special
| mportance) Act, 1957 (Central “Act 58 of 1957)".

Section 2(C) of the Additional Duties of Excise (Goods of
Speci al | nportance) Act, 1957, |ays down:

"2 (0O the words and. expressions ' sugar’
"tobacco’, 'cotton fabrics’, "silk fabrics', ~woollen
fabrics’ and rayon or artificial silk fabrics shal
have the neanings respectively assigned to them in
Items Nos. 1, 4, 19, 20, 21 and 22 of the First
Schedul e to the Central Excise and Salt Act, 1944".

The Wit Petition of the Delhi Coth and General MIlls
Co. Ltd. states that "rayon tyre cord fabric" is
"manufactured out of rayon vyarn and cord". It ~goes on to
explain that this fabric is "a textile consisting of rayon
threads in the warp and cotton threads in the weft and is
manuf actured on weaving | oons in the sane manner as i n ot her
ordinary textile". It is also stated there:

"The fabric consists of nore than 60% by wei ght of
rayon and is unprocessed. The weft threads are not used
nmerely for tying the warp threads together for the
pur pose of convenient transport or storage but form.an
integral part of the whole fabric".

500

The petitioners state that the manufacturers of tyres
to whom the fabric is supplied "inpregnate the fabric with
rubber and weave it into a fabric in the sane way as is
being done by the first petitioner". Thus, the petitioners
allege that they manufacture "a textile" and also that it
serves as part of raw naterial for what ultimtely al so goes
into the manufacture of a fabric.

After indicating the manner in which and the substance
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out of which "rayon tyre cord fabric" is nade and its
conposition, the petition sets out item 22 of the first
schedul e of the Central Excises and Salt Act, 1941, as the
applicable entry covering the goods manufactured by the
petitioner. This itemreads as foll ows:

"Rayon or artificial silk fabrics ’'nmeans al
varieties of fabrics manufactured either wholly or
partly from rayon or artificial silk and includes
enbroidery in the piece, in strips or in the notifs and
fabrics inmpregnated or derivatives or of ot her
artificial plastic materials, but does not included any
such fabrics:-

(i) If it contains 40% or nore by wei ght of wool.

(ii) If it contains 40% or nore by weight of silk

(iii)lf it contains cotton and less than 60% by

wei ght- of rayon or artificial silk; or

(iv) If it contains no cotton and | ess than 40% by

wei ght of wool and | ess than 40% by wei ght of

rayon or artificial silk"
The ‘petitioners assert that, fromyears 1966 to 1969,
t he respondent Conmerci al Tax officer was not subjecting the
goods of this description to sales tax and accepted the case
of the petitioners that they were exenpt fromtaxation. The
reasoning of the Comercial Tax Oficer; in exenpting these

goods, is also nentioned. It is then stated that, as sone
guestions were put /in the Rajasthan State Legislative
Assenbly, on or about 20th April, 1971, asking for the

reason why this particular type of goods of the petitioners
were exenpted from Sales tax, the Comm ssioner of Comercia
Tax issued a letter to the Comercial Tax O ficer to |evy
Sales tax on the "rayon cord fabric" manufactured by the
petitioner. Thereafter, notices under the proviso to S.
12(1) of the Act were issued for the years 1965 to 1969 with
a view to reopening the assessnments on'the ground that the
sal es of these goods had wongly escaped assessnent. but
these were dropped due to some prelimnary

501

obj ections. Fresh notices were ‘then issued and proceedi ngs
for subsequent assessnment years were also taken. By orders
passed on various dates, the Conmercial Tax officer rejected
the petitioners’ objections to Sales tax on "rayon tyre cord
fabric". The petitioners have, however, come up to this
Court directly against the order and provisional assessnent
dated 21 st Novenber, 1 972. It also appears fromthe wit
petition that proceedings fol the assessnment year 1972-73
arc still pending before the Conmercial Tax officer. G vi
Appeal s Nos. 43 of 1973 and 44 of 1973 by special |eave are
directed against a comon judgnment of a Division Bench of
the H gh Court of Rajasthan, given on 27.10.1972, disni ssal
the appellants’ Wit Petitions against the assessnent order
dated 26th March, 1971, for the years 1968-69 and 1969-70
made by the Commercial Tax officer.

The view of the Comrercial Tax Oficer, questioned by
the petitioners, was that the goods now sought to be taxed
are not the "end product". The H gh Court did not go into
the nerits of the <case. It accepted the prelimnary
objection of the State of Rajasthan that the petitioner
should first resort to alternative renmedi es provided Under
the Act so that the appellate authority under Section 13 of
the Act may go into the whole evidence and deci de disputed
guestions of fact. There is also provision for revision by
the Board of Revenue under Section 14 when noved by the
assessing authority. The High Court did not find any error
"apparent upon the face of the record" The taxing
authorities have the. jurisdiction to decide the question
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before themeither rightly or wongly. In any case, its view

was that, until the statutory renedies had not been

exhausted, |leaving sone "error apparent on the face of the

record" still to be rectified by the H gh Court, a case for

interference under Article 226 of the Constitution will not

ari se.

It is wurged on behalf of the Delhi Cloth MIIs that no
di sputed question of fact arises. It is submitted that, on
admtted facts, it could be decided whether the "tyre cord
fabric" is an exenpted "fabric" or not. We think that this
vi ew over-1ooks several matters, indicated bel ow, including
the admission on behalf of the Delhi Coth MIls that, in
the case before us, the "tyre cord fabric" nanufactured by
it is woven by its purchasers "into a fabric in the sane way
as is being done by the first petitioner". This certainly
means that the tyre cord fabric serves as raw material for
another fabric which ultimtely emerges by subjecting the
goods manufactured by Delhi Cdoth MIIs to a process of
i npregnating with rubber.
502

A sanple of the tyre cord fabric was actually produced
before us. It is said-that the "fabric" is manufactured in
the same way as cloth is ~woven on loonms. It consists of
cords which could be said to constitute warps, running
| engt h-wi se, and wefts, running breadth w se. But, the
spaces left between them are so wde,  presumably for
purposes of inpregnation with rubber, that it may not pass

for an ordinary "fabric’. Like one of those nentioned in
entry 19 of the first schedule to the Central Excises and
Salt Act, 1944, such as "tussors", "corduroy", "gaberdine",
"denim’'. Indeed, if the "lyre cord fabric" is so well
established a category of rayon "fabric", it could have

found mention specifically initem22in the same way as the
nunmerous varieties of cotton fabrics are nentioned in item
19. In answer to this argunment, it could be urged that, for
sone reason, entry No. 22 does not enunerate rayon and silKk
fabrics in the same fashion as  the cotton fabrics are
specified by nane in item 19.

It is certainly a question which appertains to the
know edge of technical aspects of textile weaving and
production to determine at what stage threads - or cords
formng warps and wefts really ambunt to a “"fabric". It is
true that the term fabric has a wide neaning. Its  first
neaning given in the Oxford English Dictionary is: "A
product of skilled worknmanshi p". The first exanmple of such a
product is: "An edifice, a building". The fourth exampl e of
the first meaning is: | "a manufactured material; now only a
"textile fabric’, a woven stuff".

We think that we are necessarily concerned here only
with "textiles" as fabrics. This is clear fromentries 19 to
22(D) of the first Schedule of the Central Excises-and Salt
Act, 1944. Entry 22AA is "textile fabrics not elsewhere
specified". This residuary entry and the descriptions in
preceding entries seemto us to nmake it abundantly clear
that we are dealing here only wth "textile fabrics". The
case of the Delhi Cloth MIls also is that the product is a.
“"textile". There fore, the essential question to determne
is the stage at which the goods under consideration becone a

"textile fabric". The neaning of the term"textile", given
inthe Oxford Dictionary, is: "A woven fabric; any kind of
cloth". It nust acquire a body and a texture. Presumably it

is not just the skeleton of a textile. Apparently, it is
nore than that. But, against pushing this point of viewtoo
far it my be wurged that in the technical and commercia
parl ance we are dealing with a "fabric".
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It is, therefore, difficult to find fault with the view
of the H gh Court that there is no error apparent on the
face of the record and
503
that the taxing authorities should be left to determ ne
whet her the "tyre cord fabric" is nore correctly capabl e of
bei ng described as a fabric or as nmerely cord pretending to
pass off as ar textile fabric This is really a technica
guestion. In any case, it is a question on which two views
seem possible on apparent facts. And, neither of the two
views can be rejected outright as untenable. It requires
careful consideration of the techni cal processes of
manuf acturing, of the conposition of the "tyre cord fabric’
and an evaluation of opinion of experts on the subject, to
be able to decide the question satisfactorily rt nay also
requi re sone exam nation of commercial usage and terni nol ogy
or the |I|anguage of the market: in goods of this type. W,
therefore, think that the Hgh Court was right in not
interfering with the decisions of the taxing authorities at
this stage.

W also think that for the sane reason we could not
interfere under Article 32 with the decision of the
Commercial Tax officer. Indeed, no fundanental right is
shown to be affected by a nmere determ nation of the question
i ndi cated above. There is no absence of jurisdiction of the
taxing authorities who had the power to decide the question
either rightly or wongly.

It has been urged, on behalf of the Delhi Coth MIIs
that the High Court should have interfered as the question
whet her the tyre cord fabric'is the end product or not in
the final manufacture of —an- other fabric was quite
irrelevant. It was subnitted that, so far as the Delhi Coth
MI1lls is concerned, the goods under consideration constitute
the "end product" which they sell in the market. The exanple
given was that of «cloth which is the "end product” for the
mlls which manufacture cloth, but, it becones the raw
material for tailors and for those who nake ready-made
clothes to sell them This argunment overlooks that it is not
so much the point of manufacture at which the MIIs sel
their own product which determ nes the nature of goods which
are entitled to exenption, but it 1is the stage reached by
this product, in the process of manufacture of fabrication
of a "textile", which should decide the question. As we have
already indicated, the context in which the entry occurs
shows that it is neant for "textile" fabrics and not for any
kind of fabric. Therefore even if the tyre cord fabric nmay
be the end product for the Delhi CAoth MIls, the crucia
guestion is: Does this product constitute a fabric which is
atextile? Atextile fabric does not cover everything which
could be nmade into a fabric. Mere cord does not become a
textile fabric just because it requires sone skill to nmake
it. The rather wi de dictionary neanings of the term "fabric"
do not appear to us to give the exact neaning of the term
"fabric" as
504
used in the relevant entries entitled to exenption. In the
entries, it evidently means a fabric which is also a
textile. The question, therefore, to be determined by the
Tax authorities thenselves is whether the product for which
the Delhi Coth MII <clains exenption |Is a textile fabric
and not any other kind of fabric.

Havi ng indicated the nature of the enquiry which nust
by undertaken by the taxing authorities, we find that there
is no sufficient reason for overriding and discarding the
Hi gh Court’s view that, on what appeared to the H gh Court
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to be a question O fact, it should not decide whether the
product under consideration constitutes a fabric entitled to

exenption.
There was no appeal by the State of Rajasthan. It does
not, therefore, seempropel. for us to finally decide, on

nmerits, the question argued before us in the appeals by the
Delhi CAoth MIlls which are before us unless we coul d have
decided the matter in favour of the appellant. W could have
only done that if we were of opinion that the taxing
authorities had commtted error apparent on the face of the
record. But, as already indicated above, we are not of this
opi ni on.

For all the reasons given above, we think that the Wit
Petition as well as the appeals by special |eave are |iable
to be dismssed, and, we hereby dismss themw th one set of
costs.

P. B. R Appeal dism ssed.
505




