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ACT:

| ncome-t ax- Assessee in Princely St at e- Paynent by
CGovernment of India by -cheque posted in British India-
Whet her receipt by assessee in British India liable to
I ndi an | ncone Tax.

HEADNOTE:
The Governnent of —India was placing bulk  purchase
orders with the assessee-conpany, a textile mll, which had,

during the assessnment years 1945-46, 1946-47 and 1947-48,
its registered office in the Hyderabad State outside British
India. After the despatch of the goods, the assessee was
submitting its bill in the prescribed form which also
contained the receipt. The receipt had the words 'Please pay
by cheque to self/Banker on Bank/Treasury at..... ' and the
assessee used to enter the words ' Hyderabad (Dn). /in the
bl ank space after "at’. But on the back of the bul k purchase
order form there were instructions that the paynent was to
be made by the Controller of Supply Accounts, Bombay, and
the Governnment of India had al so i ssued general instructions

toall textile mlls in the Princely States that all
paynments were to be nmade 'by cheque on Governnent Treasury
in Br. India, or alternatively on a branch in Br. India,

whi ch transacts Governnent business of the Reserve Bank of
India. Al paynments were made on behal f of the Governnent of
India by cheques which were sent to the assessee by post.
Sone of the cheques were drawn on banks in Br. India and
ot hers on banks in the Hyderabad State.

N

HELD: The sale proceeds should be held to have been
received by the assessee fromthe Governnment of India.in
British India and not in Hyderabad State, and hence were
subj ect to Indian incone-tax. [647F-Q

In the absence of a request by the creditor or an
agreement between the parties regarding the sending of noney
by cheque by post, the mere posting of the cheque woul d not
operate as delivery of the cheque to the creditor. Were,
however, a cheque is sent by post in pursuance of an
agreenment between the parties or a request by the creditor
that the noney be sent by cheque by post, the post office
woul d be treated as the agent of the creditor for the
purpose of receiving such paynent. Such an agreenent or
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request need not be express and may be inplied from the
facts and circunmstances. [648A-C

The facts of the case and the course of dealings show
that it was the wunderstanding between the Covernnment of
India and the assessee that the payment would be nade on
account of goods supplied by the assessee, by cheques. The
cheques were in the very nature of things to be sent from
British India by post as that is the usual and normal agency
for transm ssion. As the cheques were sent to the assesseee
on behalf of the Governnment of India by post fromBritish
India in pursuance of an understandi ng between the parti es,
the paynment to the assessee shall be treated to have been
made in British India to the agent of the assessee. [647G
648A]

Indo re Malwa United MIIls Ltd. v. Conm ssioner of
I ncome-tax, 59 |ITR 738; Comm ssioner of Income-tax, Bonbay
Sout h, Bonbay v. Ogale G ass Wirks Ltd. 25 I TR 529 and Shri
Jagdish MIls Ltd. v.. Conm ssioner of Incone-tax, 37 |ITR
114, fol | owed.

Conmi ssi oner of Incone-tax, Bihar & Orissa v. Patney &
Co. 36 | TR 488, distingui shed.
646

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI ON: Civil~ Appeal Nos. 980-982
of 1971.

Appeal s by Special Leave fromthe Judgment and Order
dated the 9-2-70 of the Andhra Pradesh Hi gh Court in case
Referred No. 1 of 1967.

R Vasudev Pillai and P. K Pillai for the Appellant.

R M Mehta and S. P. Nayar, for the Respondent.

The Judgnent of the Court was delivered by

KHANNA, J.-This judgnent woul d di sposed of three civi
appeals Nos. 980 to 982 of 1971 which have been filed by
speci al |eave against the judgnent of the Andhra / Pradesh
Hi gh Court on a reference under section 66 of the Indian
I ncome-tax Act, 1922 (hereinafter referred to as the Act)
answering besides two other questions w th which we are not
concerned, the following question against the assessee
appel  ant and in favour of the revenue:

"Whet her, on the facts and in the circunstances of

the case, the sale proceeds were received from
CGovernment of India in British India?"
The assessee conpany is a public limted conpany

registered in what was at the relevant tine the N zanis
Dom nion (hereinafter referred to as Hyderabad State)
outside British India. The nmatter relates to  assessment
years 1945-46, 1946-47 and 1947-48 for which the relevant
accounting period ended on Cctober 5, 1944, Cctober 5, 1945
and October 5, 1946 respectively.

The assessee conpany had a textile mll at Warangal in
Hyderabad State. During the Second Wrld WAar the conpany
supplied textile goods to the Departnment of Supplies.
CGovernment of India under what was known as "Panel Systent
The Governnment used to place bulk purchase orders with the
conpany for the supply to goods according to specifications.
The delivery of the goods used to be nade by the company FOR
Warrangal . After the goods were despatched, the assessee

conpany submitted bill in formWS.B. 116 giving details of
the supply. The prescribed form contained the follow ng
receipt:

"Recei ved Paynent One anna Pl ease pay by Cheque to Sel f
St aITp on === ———=—=—=
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ori gi nal Banker s
copy only. on Bank at...........
Treasury
Contractor’s Signature Contractor’s signature "
The assessee used to enter the words "Hyderabad (Dn)" in the
bl ank space after the word "at". On the back of the bulk

purchase order form there were instructions that the
paynment was to be nmade by the Controller of Supply Accounts
Bonbay. The Government of India issued general instructions
to all textile mlls in the Indian States that all paynents
were to be nade "by cheque on Government Treasury in British
India, or alternatively on a branch in British India, which

647

transacts Government business of the Reserve Bank of India".
Al'l paynents were made on-behal f of the Government of India
by cheques, which were sent to the assessee by post. Sone of
these cheques were drawn on banks in British India and the
ot hers ' on banks in Hyderabad State. Al the cheques received
fromthe " Governnent, including those drawn on banks in
British I'ndia, were collected through the assessee’s bankers
i n Hyderabad State.

In maki ng the assessnent the Incone-tax O ficer held
that the sale proceeds in respect of cheques, which had been
drawmn on banks in/ British India, were received by the
assessee in British/ndia and as such the assessee was
liable to tax under the Act. In respect of cheques drawn on
the banks in Hyderabad State, the Income-tax Oficer held
that no incone had accrued in British India and was,
therefore, not subject to assessnent under the Act. The
assessee took the mtter in appeal to the Assistant
Conmi ssioner claimng that no portion of the inconme had been
received in British India. The ~ Appellate  Assistant
Conmi ssioner held that the entire sale  proceeds had been
received in British India and he, therefore, passed an order
enhanci ng the assessed anobunt. On- further appeal by the
assessee the |Income-tax Appellate Tribunal upheld the order
of the Assistant Commissioner. At the request of the
assessee the question reproduced above al ong with two ot her
guestions relating to the power of the Appellate Assistant
Conmi ssioner to enhance the amount of assessabl e income as
also the question of Ilimtation were referred to the Hi gh
Court. The High Court answered the question reproduced above
as well as the other two questions with which we are not
concerned, in favour of the revenue and against the
assessee. So far as the question reproduced above is
concerned, the Hi gh Court took the view that the matter was
concluded by the decision of this Court in the case of
Indore Malwa United MIls Ltd. v. Conm ssioner of Incone-
tax(1).

In appeal before us M. Vasudev Pillai on behalf of the
appel l ant has assailed the judgnent of the Hi gh Court and
has contended that on the facts and circunstances of the
case, the sale proceeds should be held to have been received
by the assessee fromthe Governnent of India not in British
India but in Hyderabad State. There is, in our opinion, no
force in this contention.

It would appear from the resume of facts given above
that all paynents were made on behalf of the Governnent of
India by cheques and those cheques were sent by post from
British India to the assessee. The facts of the case and the
course of dealings show that it was the understanding
between the Governnment of India and the assessee conpany
that the paynent would be nmade on account of the goods
supplied by the assessee by cheques. The cheques were in the
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very nature of things to be sent fromBritish India by post
as that is usual and normal agency for transm ssion of such
articles. As the cheques were sent to the assessee conpany
on behalf of the Governnment of India by post fromBritish
India in pursuance of an understandi ng between the parti es,
the paynment to the assessee shall be treated to have

648

been nade in British India. The post office in such cases is
taken to be an agent of the assessee conpany. The position
inlaw is that in the absence of a request by the creditor
or an agreement between the parties regarding the sending of
noney by cheque by post, the nmere posting of cheque woul d
not operate as delivery of the cheque to the creditor.
Where, however, a cheque is sent by post in pursuance of an
agreenment between the parties or a request by the creditor
that the noney be sent by cheque by post, the post office
woul d be treated as the agent. of the <creditor for the
pur pose of receiving such paynent. The agreement or request
need not, ~ however, be express; it . may also be inplied to be
spelt out fromthe facts and circunstances of the case.

The question of law arising in this case is not res
integra and is concluded by three decisions of this Court.
I n Commi ssi oner of |ncome-tax, Bonmbay South, Bonbay v. Ogal e
G ass Wrks Ltd. ‘the -assessee, a non-resident conpany
carrying on business of manufacturing certain articles in
the State of Aundh, secured sonme contract for the supply of
goods to the Governnent of India. The contract provided that
"unl ess otherw se agreed between the parties payment for the
delivery of the stores wll be nade on subm ssion of bills
in the prescribed formin accordance with instructions given
in the acceptance of tender by cheque on a  Governnent
Treasury in India or on a branch of the Reserve ' Bank of
India or the Inperial Bank of India transacting Governnent
busi ness." The assessee submitted the bill in the prescribed
formand wote on it as follows: "Kindly remt the amount by
a cheque in our favour on any bank-in Bormbay." The assessee
recei ved cheques drawn on the Bonbay branch of the Reserve
Bank of India. The assessee realised the anmount of the
cheques through the Aundh Bank. It was held that the posting
of cheques in Delhi in |aw anounted to paynent in Delhi. It
was further observed that the circunstances of ~the case
revealed an inplied agreenment under which cheques were
accepted unconditionally as paynment. Even if the cheques,
according to this Court, were taken conditionally the
cheques having been not dishonoured, the - paynent related
back to the dates of the receipt of the cheques and in | aw
the dates of payment were the dates of the delivery of the
cheques. Income, profits and gains in respect of the sales
nmade to the Governnent of India were accordingly held to
have been received by the assessee in British India. Dealing
with the question of the understanding between the parties
in that case, this Court observed

"According to the course of business usage in
general to whi ch, as part of the surroundi ng
circunstances, attention has to be paid, under the
authorities cited above, the parties nust have intended
that the cheques should be sent by post which is the
usual and normal agency for transmission of such
articles and according to the Tribunal’s findings they
were in fact received by the assessee by post."

The above case been sought to be distinguished by M. Pillai
on the ground that in that case the assessee had witten on
the bill formthe
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words: "kindly remt the anount by cheque in our favour on
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any bank in Bonbay." It is said that the bill submtted by
the appellant contained no such witing. A sinmilar argunent
was advanced on behalf of the assessee conpany in the case
of Shri Jagdish MIls Ltd. v. Conmi ssioner of Incone-tax(1)
and it was held that the absence of such an express request
woul d not make material difference if the course of dealings
between the parties showed an inplied request by the
assessee conmpany to send the cheques by post. |n Jagdish
MIlls' case the assessee conpany was incorporated in Baroda
State outside British India. The conpany accepted orders for
the supply of goods F.OR Baroda to the Covernnment of
India. The manufacture and delivery of goods took place at
Baroda. The conpany after effecting delivery of the goods
submitted bills in the prescribed formwhich contained the
sentence that "Governnent should pay the anmount due to the
conpany by cheque." There was, however, nothing in the bills
to show in what way the paynment by cheque was to be nade.
The conpany thereafter received at Baroda, in payment of its
bills, cheques through post fromthe Governnment drawn on a
CGovernment Treasury or on a branch of the Reserve Bank of
India or —the Inperial Bank of India transacting Governnent
busi ness. The conmpany endorsed the cheques and sent them
ei ther to Bonbay or Ahnedabad in its banking account at such
pl aces. It was held that according to the course of business
usage in general which'was followed in the case, the parties
nust have intended that the cheques should be sent by post
whi ch was the usual  and nornmal agency for transm ssion of
such articles. An inplied request by the conpany to send the
cheques by post from Delhi was  accordingly inferred. The
post office was held to have become the agent of the
assessee for the purpose of receiving those payments. This
Court consequently cane to the conclusion that the anounts
of cheques were received by the assessee in British India
and as such were liable to be taxed under section 4(1) (a)
of the Act.

The facts of the case of Indore Malwa United MIIls Ltd.
v. Comm ssioner of Incone-tax (supra) were simlar to those

of the present case. In that case the assessee;, a non-
resident, carried on the business of manufacturing textile
goods at Indore, outside British India. The ~assessee

supplied textile goods to the Stores Departnment of the
CGovernment of India under orders placed by the latter with
the assessee at Indore. The delivery of the goods was F.O R
Indore. The bills contained the following instructionfor
paynment: "Pl ease pay by cheque to self on a bank-at Indore."
The Government of India drew cheques in  favour ~of the
assessee for the amounts of the bills on the Reserve Bank of
I ndia, Bonbay and sent themby post to the assessee at
I ndore. The assessee deposited the cheques in.its account
with the Inperial Bank of India, Indore and on clearance,
the ambunts were credited to that account. Question which
arose for decision was whether the assessee conmpany was
liable to pay tax in the taxable territories on the ground
that the sale proceeds, which included the profit elenent
therein, were received in the taxable territories. It was
held that iif by an agreenent, express or inplied, between
the creditor and the debtor or

650

by request, express or inplied, by the creditor, the debtor
is authorised to pay the debt by a cheque, and to send the
cheque to the creditor by post, the post office becones the
agent of the creditor to receive the cheque and the creditor
recei ves paynment as soon as the cheque is posted to him It
was also held that there was an inplied agreenent between
the parties that the Governnent of India would send the
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cheque by post to the assessee. The sale proceeds which
included the profit elenment therein were, in the opinion of
this Court, received in British India where the cheques were
posted, and the profits in respect of the sales were taxable
under section 4(1) (a) of the Act.

M. Pillai has referred to the case of Conm ssioner of
Income-tax, Bihar & Orissa v. Patney & Co. This case cannot
be of nuch help because in that case the assessee had
expressly required the conmi ssion to be paid at Secunderabad
outside British India. It was because of this circunmstance
that this Court found that the rule laid down in Ogale d ass
Works’ case (supra) did not apply and the noney was not
recei ved by the assessee in British India.

So far as the present case is concerned it has al ready
been pointed out above, that the circunstances of the case
and the course of dealings between the parties show that
there was an inplied agreenent- or understandi ng between the
parties that the noney would be sent to the assessee by
cheques posted fromBritish [India. The H gh Court, in our
opi nion, " rightly decided the question reproduced above
agai nst the assessee appellant and in favour of the revenue.

The appeal s consequently fail®- and are dism ssed but in the
ci rcunst ances without costs:
V.P.S. Appeal s di sm ssed.
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