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ACT:

Working journalists-Regulation of Conditions of Service-
Constitutionl validity of enactment-Decision of Wge Board
fixing rates of wages- Val idi t y- Wr ki ng journalists
(Conditions of Service) and Mscell aneous Pro visions Act,
1955 (45 'of "1955), SS. 3(2), 4. 5(1) (a)(iii), 9(1), 11, 12,
17, 20(d) (2)-Constitution of ~India, Arts. 19(1) (a),
19(1)(g), 14, 32.

HEADNOTE:

These petitions on behal f of certain newspaper
establi shments chall enged the constitutional validity of the
Wor ki ng journalists (Condi tions of Servi ce) and
M scel | aneous Provisions Act, 1955, and the legality of the
deci si on of the Wage Board, constituted t her eunder

purporting to act under s. 9 of the Act.” The i npugned Act,
whi ch was passed in order to inplenment the reconmendations
of the Press Commission and had for its object t he
regul ation of the conditions  of service of wor Ki ng
journalists and other persons _enployed in newspaper
establishnents, provided, inter alia, for the paynent of
gratuity to a working journalist who had been in continuous
service, whether before or after the comencenent of the
Act, for not less than three years, even when he voluntarily
resigned fromservice, regulated hours of work and |eave,
provided for the paynent of retrenchment conpensation wth
retrospective effect in certain cases and by s. 9(1) laid
down the principles that the Wge Board was to follow in
fixing the rates of wages of working journalists. Under
those principles the Wge Board was to have regard to the
cost of living, the prevalent rates of wages for ~conparable
enpl oynments, the circunstances relating to the newspaper
industry in different regions of the country and to any
other ~circunstances which it m ght consider rel evant. The
petitioners contended on various grounds that the provisions
of the inpugned Act violated their fundamental rights | under
Arts. 19(1)(a), 19(1)(g), 14 and 32 O the Constitution and
that the decision of the Wage Board fixing the rates —and
scal es of wages, which was arrived at wi t hout any
consi derati on what soever as to the capacity of the newspaper
industry to pay the same, inposed too heavy a financia
burden on the industry and spelled its total ruin, was
vitiated by a wong approach and non-application of the
proper <criteria and transgressed the principles of natura
justice and was, therefore, illegal and void:

Hel d, that the constitutional validity of the inpugned Act,
with the sole exception of s. 5(1)(a)(iii) of the Act which
i nfringed

13
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Art. 19(1)(g) of the Constitution, was beyond question and
as that section, severable as it was fromthe rest of the
Act, nust alone be declared ultra vires.
Section 9(1) of the Act, properly construed, made it incum
bent on the Wage Board to take into consideration the
capacity of the newspaper industry to pay the rates and
scal es of wages recommended by it and as there was nothing
to indicate that it bad done so, its decision was void and
i noperati ve.
Hel d, further, that there could be no doubt, in view of the
interpretation put upon Art. 19(1)(a) of the Constitution by
this Court, that liberty of the press was an essential part
of the freedom of speech and expression guaranteed by that
Article and the press had thereunder the right of free
propagation and free -circulation wthout any previ ous
restraint on publication
Ranmesh Thaper v. The State of Madras, [1950] S.C.R 594 and
Brij Bhushan v: The State of Delhi, [1950] S.C.R 605,
referred to.

It was legitimte and proper to refer in this connection to
the decisions of the Suprenme Court of the United States of
Amrerica, since Art. 19(1)(a) of the Constitution was based
on Anendment 1 of the Constitution of that country, and the
rules that could be deduced therefrommade it «clear that
al t hough freedom of  the press included freedom from
restriction in respect of enploynent inthe editorial staff,
the press was not inmune from ordinary forms of taxation or
fromthe application of general laws relating to industria
rel ations or laws regul ati ng payment of wages.
Case | aw revi ewed.
But if a law were to single out the press for |aying
prohi bitive bur dens on it that would restrict t he
circulation, penalise its freedom of choice as to personnel
prevent newspapers frombeing started and conpel the ' press
to seek Covernnent aid, it wuld be violative of @ Art.
19(1)(a) and would fall outside the protection afforded by
Art. 19(2) of the Constitution.
The inpugned Act, judged by its provisions, was not such a
law but was a beneficent legislation intended to regulate
the conditions of service of the working journalists and the
consequences aforesaid could not be the di-rect and
inevitable result of it. Although there could be no doubt
that it directly affected the press and fell outside the
categories of protection nentioned in Art. 19(2), it had not
the effect of taking away or abridging the freedom of speech
and expression of the petitioners and did not, therefore,
infringe Art. 19(1)(a) of the Constitution.
A. K. Gopalan v. The State of Madras, [1950] S.C.R 88, Ram
Singh v. The State of Delhi, [1951] S.C R 451 Mnnesota EXx
Rel. dson, (1930) 283 U.S 697 ; 75 L. Ed. 1357 and
Dwar kadas Shrinivas of Bombay v. The Shol apur Spinning and
Weaving Co., Ltd., [1954] S.C.R 674, considered.

14

Nor could the inpugned Act be held to be violative of  Art.
19(1)(g) of the Constitution in view of the test of reason-
abl eness laid down by this Court.

Chintaman Rao v. The State of Madhya Pradesh, [1950] S.C R
759, The State of Madras v. V. G Rao, [1952] S.C R 597, a
State of West Bengal v. Subodh Gopal Bose, [1954] S. C R
587 and Virendra v. State of Punjab, [1958] S.C.R 308,
referred to.

It was not correct to say that s. 9(i) of the Act did not
lay down the relevant criteria for the fixation of rates of
wages. On a true construction of that section it nust be
held that the criterion of prevalent rates of wages for
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conparable enployment could be consistent only wth the
wages hi gher than the bare subsi stence or m ni nrum wages and,
since rates of wages nmust be held to include scal es of wages

as well, it was essential that the Wage Board should take
into consideration the capacity of the newspaper industry to
pay before it could fix the rates of wages. Al t hough the

Act did not specifically say so, it was possible to hold
that the third criterion laid dowmn by the section, nanely,
the circumstances relating to the newspaper industry in
di f ferent regi ons of the country, included such a
consi der ati on. The provisions of the section were not,
therefore, unreasonable and violative of Art. 19(1)(g) of
the Constitution.

The provisions of s. 9(1) of the inpugned Act did not vest
uncontroll ed power in the Wage Board. The last criterion of
that section which enmpowered the Board to take into
consi derati on any-other circunstances that it mght think
rel evant, = must ~be read ejusdem generis wth the other
criteria /that” preceded it and as they laid down wth
sufficient clarity and particularity the principles for the
gui dance —of the Board, the Legislature was perfectly
justified in leaving such considerations as might arise in
course of the enquiry to the subjective satisfaction of the
Boar d consti t uted, as it was, of " equal nunber of
representatives of 'both the enployers and enpl oyees.

Thakur Raghbir Singh v. Court of Wards, A ner, [1953] S.C. R
1049, consi dered.

It was not correct to say, having regard to the provisions
of ss. 11 and 20(2)(d) of the inpugned Act, that the Act did
not |ay down any procedure for the Board to follow or that
it was open to the Board to follow any arbitrary procedure
violating the principles of natural justice.

There could be no substance in the contention of the peti-
tioners that the provisions of the-inmpugned Act relating to
proofreaders, whom it included within the definition of

working journalists, period of notice under s. 3(2),
retrospective operation in cases specified by s. 4 and hours
of work, inposed unreasonable restrictions on their

fundanental right to carry on business.

Gratuity, however, was a reward for —good, —efficient and
faithful service rendered for a considerable period and
there coul d be

15

no justification for awarding the same when an enpl oyee
vol untarily resi gned, except in certain exceptiona
ci rcumnst ances. The award of -gratuity, therefore, to an

enpl oyee who voluntarily resigned from service after a
period of only three years, under s. 5(1)(a)(iii) of. the
Act, nust be held to be unreasonabl e and whol Iy unjustifi ed.
The i mpugned Act was not discrimnatory in character and did
not violate Art. 14 of the Constitution. Wor ki ng
journalists forned a separate class by thensel ves and | coul d
be classified apart fromthe rest of the newspaper enployees
on a perfectly intelligible differentia rationally related
to the object which the Act had in view Nor could the
provisions of either s. 12 or s. 17 of the Act, therefore,
be said to be discrimnatory in character.

Budhan Choudhary v. The State of Bihar, [1955] 1 S.C R

1045, appli ed.

The i nmpugned Act contained no prohibition nor did it in any
way prevent the Wage Board fromgiving reasons for its
deci sion and thus passing a speaking order where it chose to
do so, and it could not, therefore,-be said to have viol ated
the fundanental right of a citizen to nove the Suprene Court
for a wit of certiorari under Art. 32 of the Constitution
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Rex v. Northunberland Com Appeal Tribunal, Ex Parte Shaw,
[1951] 1 K B. 711 and Rex v. Northunberland Conpensation
Appeal Tribunal, Ex Parte Shaw, [1952] 1 K B. 338, held
i nappl i cabl e.

A. K. Gopalan v. The State of Madras, [1950] S.C.R 88,
relied on.

The question whether a particular body was exercising
| egislative, admnistrative or judicial or quasi judicia
functions has to be determined in the light of the statute
under which it was constituted and an adninistrative body
functioning as such can also be acting in a quasi-judicia
capacity. The test would be whether it had to decide on
evi dence and decide judicially. So judged, there could be
no doubt that the Wage Board under the inpugned Act was
functioning in a quasi-judicial capacity.

Nagendra Nath Bora v. Conmissioner of Hlls Division and
Appeal s, Assam [1958] S:C.R 1240, referred to.
Case-| aw revi ewed.

Al t hough this Court would not normally enter into questions
of fact, in this case the Wage Board had wholly ignored an
essential - condition for the exercise of its function and
i mpposed a very heavy financial burden on the newspaper

i ndustry. Al though “the Classification of the newspaper
i ndustry on the basi's of grossrevenue, fixation of scal es of
wages, provisions as to the, hours of work, | eave,

retrospective operation in specified cases, ‘and groupi ng of
newspapers into chains or multiple units could not be said
to be inmproper or unjustified, they made the burden heavier
still.
16
The Board made no enquiry whatsoever as to the ability of
the industry to pay either as a whole or region-w se and did
not call for or hear representations from them before
finalising its decision. |Its decision was, therefore, ultra
vires the Act and contrary to the principles of natura
justice.
ORI G NAL JURI SDI CTI ON: Petitions Nos. 91, 99, 100, 101, 103
JUDGVENT:
Petitions under Article 32 of the Constitution of India for
the enforcenent of Fundanental R ghts.

AND

&

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 699-703 of
1957.

Appeal s by special |eave fromthe decision of the Wage Board
for Wirking Journalists published in the Gazette of ~ India
Extraordinary (Part IT, Section 3) dated May 11, 1957.

1957. Dec. 3, 4, 5, 6, 10, 11, 12, 13, 17, 18, 19, 20.
1958. Jan. 8, 9, 10, 14, 15, 16, 17, 21, 22, 23, 24, 28.

M K. Nambiar and G Copal akri shnan, for the petitioners
in Petition No. 91 of 1957. -The Working Journalists  Act,
1955, is ultra vires as it infringes the fundamental rights
of the Petitioners guaranteed by the Constitution under
Arts. 19 (1) (a), 19 (1) (9), 14 and 32. Article 19 (1) (a)
whi ch guarantees freedom of speech and expression includes
the freedom of the enmploynent of means to exercise those
rights and consequently conmprehends the freedom of the

Press. The guarantee of an abstract freedom of expression
woul d be neaningl ess unless it contenplated and included in
its anmbit all the nmeans necessary for the practica

application of the freedom (Freedom of the Press-A
Framewor k of Principl es-Report of the Conmm ssion on Freedom
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of Press in the United States of Anerica, 1947; Report of
the Royal Commission for the Press in the United Kingdom
1949; Ranesh Thapar v. The State of Madras, [1950] S. C. R

594; Brij Bhusan v. State of Delhi, [1950] S. C. R 605; Ex
parte Jackson, 96 U S. 727; Lovell v, City of Giffin, 303
U S 444; Orosjean v. Amrerican Press Co., 80 L; Ed. 660;

Schneider v. Irvington, 84 L. Ed. 155.

17

Constitution of the United States of Anerica, Revised and
Annotated (1952), U S. Govt. Printing Ofice pp. 792,

988) . If the inmpugned Act is viewed as a whole it wll

appear that it authorised the fixation of salary of working
journalists at a |level which disables the running of the
press. The inpugned Act . thus, inpedes, controls and
prohibits the free enploynment of the agencies of expression
on that section of the Press which formits vocal chord and
therefore the Act infringes the freedom contenpl ated under
Art. 19°(1) (a) and is not saved by Art. 19 (2). In judging
the wvalidity of the enactnent it nmust be tested by its
operation —and effect (Dwarkadas Srinivas of Bonbay v. The
Shol apur Spinning and Weaving Co. Ltd., [1954] S. C. R 674,

683; M nnesota Ex Rel. Qdson, 75 L. Ed. 1357).

The Act also violates the right guaranteed by Art. 19 (1)
(g) of the Constitution as it places unreasonable restraint
on the petitioners’” freedomto carry on business (Chintaman
Rao v. The State of’ Madhya Pradesh, [1950] S. C. R  759;

cited with approval in Dwarka Prasad Laxm Narain v. The
State of Utar Pradesh, [1954] S. C.-R 803 and Ch. Ti ka
Ranjidas v. State of U P. [1956] S. C. R 393; The State of
Madras v. V. G Row, [1952] S.-C- R 597, 606-607; The State
of West Bengal v. Subodh Gopal Bose, [1954] S.  (C. R

587; Virendra v. State of Punjab, A 1. R 1957 S. C

896) . The | aw i nposing restrictions on fundanmental ' rights
must be reasonable not only in its substantive content but
inits procedural content as well (Dr.~ N. B. Khare v. State
of Delhi, [1950] S. C R 519; Qurbachan v. State of Punjab

[1952] S C. R 737). The 'relevant <criteria /for the
fixation of wages were not laid down ins. 9 (1) of the Act.

The criteria for the fixation of wages laid dowmn-in the Act
were only relevant for fixing mninmmrates of wages, though

the word " mnimum' used in the Bill 13 of 1955  as
introduced in the Rajya Sabha was subsequently dropped
before the Bill becane the Act. It was not nmade i ncunbent

on the Wage Board to consider the capacity of industry to
pay as an essential criterion or a mgjor factor in

3

18

fixing wages. The other circunstances, viz., " any other
circunstances which to the Board my seem relevant "
nentioned ins. 9 (1) of the Act was left to be determ ned
by the Board on its subjective satisfaction which could not
be controlled by any higher authority. The Act thus enables
the Board to exercise arbitrary powers in regard to the sane
and that is unreasonable by itself (Thakur Raghbir Singh  v.
Court of Wards, Ajnmer, [1953] S. C R 1049; R M Seshadri
v. District Magistrate, Tanjore, [1955] 1 S. C R 686).
The procedure to be foll owed by the Wage Board was not laid
down in the Act (c. f. The Bonbay Industrial Relations Act,
1946, as anended) and it WAs open to the Board to foll ow any
arbitrary procedure disregarding the principle of aud

alteration parted and as such the Act is unreasonable. The
Wage Board was not exercising legislative functions but
functions, which were quasi-judicial in character. The

intention of the Legislature was to assimlate the Wge
Board as much as possible to an Industrial Tri buna
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constituted under the Industrial D sputes Act, 1947. If it
is held that s. 11 of the Act is an enabling provision, and
gave the Board the arbitrary discretion whether to exercise
the same powers and follow the sanme procedure of an
Industrial Tribunal or any procedure it liked, it is
unr easonabl e.

The provisions of ss. 2 (f), 3, 4, 5, 8 to 11, 12, 14, 15
and 17 place restraints on newspaper establishnents which
woul d have the effect of destroying the business of the
petitioners. The right to inpose restrictions on the right
to carry on business under Art. 19 (6) conferred no power on
the Legislature to destroy the business itself (Stone V.
Farmers Loan and Trust  Co., 29 L. Ed. 636; Minicipa
Corporation of the City of Toronto, v. Virgo, 1896 A C. 88;
A G ,for Ontariov. A- G for the Domnion, [1896] A C.

348).
The Act is discrimnatory in character and violates Art. 14
of the Constitution.” It gives the working journalists a

nore favoured treatnent as conpared to other enployees in
several = ‘ways, statutory benefits by ,way of retrenchnent

conpensation, gratuity, limtation of the hours of work and
| eave, not enjoyed by

19

others in comparable enploynents. It is restricted in its

scope to a selected section of newspaper enpl oyees. it gives
themthe benefit of the wage fixation by devising machinery
in the formof a Pay Comm ssion wi thout the existence of any
i ndustrial dispute, wthout prescribing the najor criterion
of capacity to pay to be taken into consi deration

(Britannia Bldg. and Iron Co. Ltd., (1954) 1 L. L. J. 651

654; Union Drug Co. Ltd., (1954) 1 L. L. J. 766, 767; Report
of the Commttee on Fair Wages, pp. 13-15, paras. 21, 23 and
24); or follow ng the procedure prescribed by the Industria

Di sputes Act, 1947, even in disregard of principles of aud

alteram partem The enpl oyers of t he newspaper
establ i shnents are subjected to discrimnatory treatment by
the Act in that (1) they are singled out from all other
i ndustrial enployers who are covered by the ordinary |aw
regul ating i ndustrial relations. under t he I ndustria

Di sputes Act, 1947 ; (ii) they have been saddled wth new
burdens in regard to a section of their workers in mtters
of gratuity, conpensation, hours of work and wages; (iii) s.
12 of the Act nmkes the decision of the Wage Board binding
only on the enployers and not on the enployees and(iv) s. 17
provi des for recovery of noney from enpl oyers only and
not from enployees in the sanme manner as an arrear of |and
revenue.

The cl assification nmade by the inpugned Act is arbitrary and
unreasonable in so far as it renoves the newspaper enployers
vis-a-vis the working journalists fromthe general operation
of the Industrial Disputes Act, 1947.

The right to apply to Suprene Court for enforcenent | of a
fundanmental right wunder Art. 32 is itself a fundanmenta

right guaranteed by the Constitution (Ranesh Thapar V. The
State of Madras, [1950] S. C R 594, 597). The right to
claim a wit of certiorari against a decision is dependent
on the fact that the inpugned decision onits faceis a "
speaking order ". (Rex v. Northunberland Compensati on Appea

Tribunal, Ex parte Shaw, [1951] 1 K B. 71 1, affirmed by
the Court of Appeal in [1952] 1 K B. 338 ; A K Gopalan v.
The State of Madras, [1950] S. C. R 88, 243). The Act

20

contravenes Art. 32 of the Constitution because it does not
provide for giving any reasons for the decision to be made
by the Wage Board.
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Deci sion of the Wage Board is illegal and void because (1)
the Act under which it is nmade was ultra vires (Mhd Yasin
v. Town Area Conmittee of Jalalabad, [1952] S. C R 572
H matalal Harilal Mehta v. State of U P., [1954] S. CR
1122); (ii) the decision itself infringes the fundanenta
rights of the petitioners (Bidi Supply Co. v. Union of
India, [1956] S. C. R 267 and (iii) the decision is wultra
vires the Act) Pandit Ram Narain v. State of U P., [1956]
S C R 664). The reconstitution of the Board oil the
retirement of one of its menbers was wultra vires and
unauthorised by the Act as it stood at the time, the Rules
havi ng been published on July 10, 1956. The procedure as to
decision by mpjority is not warranted by the Act, and the
Rul e which sanctioned such a procedure is ultra vires the

Act . The procedure followed by the Board offended the
principles of natural justice and is therefore invalid. It
did not follow the procedure of-~ail Industrial Tribunal even

though ~on two occasions, viz., when the questionnaire was
i ssued and when a nunber of newspapers failed to reply to
the questionnaire, the Board asserted that it had the powers

of an Industrial Tribunal.  Neither in the questionnaire nor
at any tine thereafter were concrete proposals submitted by
the Board to the newspaper establishments. |Its decision is

invalid as no reasons are given for it nor does it indicate
what considerations prevailed with the Board in arriving at
it.

The classification of newspapers on the basis of gross
revenue is contrary to the provisions of the Act. In the
gross revenue which is earned by newspaper establishments
advertisenent revenue ordinarily fornms a | arge bulk of such
revenue and unl ess the proportion of advertisenent revenue
to the gross revenue were taken into consideration.it would
not be possible to forma correct estimate of the financia
status of a newspaper establishment with a view to its
classification. Profit and loss of newspaper establishment
shoul d. be the proper test and if that

21

test were adopted it would give an altogether different

pi cture.

Until now whenever the wage had to be fixed for an industry
the relevant consideration had al ways been the capacity of
the industry to pay. The wages which are normally fixed
after a general inquiry applicable to the whole industry
have al ways been m ni rum wages. Assessnent of a wage |eve
and scale only by reference to gross revenue was erroneous.
The deci sion suffers from another major defect in conputing
gross revenue not for each newspaper but collectively for
the Organi zati on which m ght be running a nunber of papers.
The result of this mode of calculation was that an
organi sati on publishing a | arge nunber of papers night well
fall within the top class by virtue of its gross . revenue
al t hough each one of the papers taken individually mght be
running at a loss. This process of considering the nultiple
units or a chain of newspapers as one establishment has
affected the petitioners adversely and is wunauthorised by
the Act. The Wage Board was not authorised by the Act to
fix the wages of working journalists in relation to the
whol e i ndustry but could do so only in respect of individua
establishnments as wll appear fromthe definition of a "
newspaper establishnment " given in s. 2(d) of the Act. An
establishnent can only nmean " an establishnent " and not a
group of them even though such an individual establishnent
may produce or publish one or nore newspapers. (Pravat Kunar
v. W T. C Parker, A 1. R 1950 Cal. 116, 118; S. R V.
Service Co. Ltd. v. State of Madras,A. 1. R 1956 Mad. 115,
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121-122).
The decision of the Wage Board is illegal as it does not
disclose that the capacity to pay of the i ndi vi dua

establishment was ever taken into consideration. There is
nothing on record to suggest that both as regard rates of
wages and the scales of pay the Wage Board ever took into
account as to what the inpact of its decision would be on
the capacity of the industry to pay either as a whole or
regi on-wi se. Even as regards the fixation of wages the Wage
Board does

22

not seemto have taken into account the other provisions of
the Act which conferred upon the working journalists other
benefits which would affect the paying capacity of the

newspaper est abl i shnents. Furt hernore t he wor Ki ng
Journalists constitute only 1/5 of the total staff enployed
by various newspaper establishnments. |[If the conditions of

service of working journalists were to be inproved by the
Wage Board t he ot her enpl oyees who form 85% were bound to be
restive and likely to raise industrial disputes for
betterment of  their conditions of  service. This would
i mppose an additional financial burden on the newspaper
establishments and woul d substantially affect their capacity
to pay. The retrospective operation of the decision of the
Wage Board was al so calcul ated to inpose financial burden on
the newspaper establishments.

The Wage Board exceeded its power in~ giving retrospective
operation to its ' decision. The” Wage Board had acted
illegally in fixing scales of pay for a period of three
years when the Act does not give- it such authority. Further
the Wage Board was handicapped for want of Cost  of Living
| ndex.

K. M  Mnshi, L. K Jha, S. S. Shukla, ~Balbhadra ' Prasad
Sinha and R J. Joshi, for the petitioners in Petitions Nos.
99 to 101 of 1957. The freedom of the Press is a

fundanental personal right of the petitioners. It rests on
the assunption that the wi dest possible dissemnation of
i nfornation from diverse and antagonistic sources is

essential to the welfare of the public. Such freedomis the
foundation of a free governnent and as such enjoys a
preferential position anong the constitutional guarantees.
This is a " preferred right
The purpose of the constitutional guarantee of free ~speech
is to prevent public authority from assum ng t he
guardi anship of the public nmnd (Thomas v.-Collins, 89 L
Ed. 430; The Suprene Court and the right of Free Speech and
Press-Annotation in 93 L. Ed. 1151 ; Beauhairnais v.
[Ilinois, 96 L. Ed. 919, 943di ssenting opinion of Dougl as,
J.). Wiile the Press enjoys no imunity fromthe application
of the general laws relating to industrial relations, an Act
or any

23

of its provision would violate the right of free speech and
expression if it lays a direct and preferential burden  on

the freedomof the Press ; if it has a tendency to curtai
circulation and thereby narrow the scope of disseninating
information; if it fetters the petitioners’ freedom to

choose the means of exercising’ their right to freedom of
expression and if it is likely to undern ne the independence
of the Press by having to seek Government aid. The Act
singles out the Press for levying upon it a direct burden
which is excessive and so restrictive as to be prohibitive.
It begets a class of workers whose benefits and rights are
given a preferential enforceability parallel to that of a
public debt. The inmpugned Act by s. 9 leaves, in violation
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of the Constitution, the fixation of wages to an agency
invested with arbitrary and uncannily power to inmpose an
i ndetermi nate burden on the wage structure of the Press,

such enpl oyer and enpl oyee relations at its discretion as it
thinks fit, and such burden and restrictions for such tine
as it thinks fit. The Act and the decision of the Wage
Board, which under the Act becones enforceable as a part of
it, have inposed an excessive and prohibitive burden which
will have a tendency to curtail the revenue and restrict
circulation which is the nmeans of inparting information and
giving free expression to speech, inpose a penality on the
petitioners’ right to choose the instrunents for its
exercise or to seek alternative nedia of expression, drive
the Press to seek Government aid in order to survive and
prevent newspapers frombeing started. The Act has created
an inpossible situation in which the petitioner could only
say " | cannot live, I cannot die and | cannot conmmt
suicide ". Even if the petitioners were to close down their
busi ness and di spose of all their assets they would not be
in a position to nmeet all the liabilities.

The Constitution does not permt any abridgnment of the
fundanmental right of freedom of speech and expression unless
it falls within the categories of restrictions nentioned in
Art. 19(2) . VWhen the permtted restrictions wer e
i ncorporated special care was taken by the framers of the
Constitution to see that

24

freedom of speech was protected and that the right should
not be at the nercy of the |egislature which mght want to
i npose excessive burden-on the Press. It isfor this reason
that the " Public interest " restriction in Art. 19(6)
appeari ng agai nst the fundanmental right in Art. 19(1)(g) 1is
not to be found in Art. 19(2).A distinction has to be drawn
between the Constitution of U S A and India. VWhat is
known as the " due process of law " in America has been
specifically omtted fromthe Constitution of India. In U

S. A the " due process " clause enabled the Supreme Court
to read into the Constitution any doctrine restrictive of
the fundanmental right, e. g., inthe 1930's the ‘U S

Supreme Court had held that statutory fixation of ~m ninmm
wage in the newspaper industry was violation of fundamental

rights of free speech, but after sone years the same Court
acting under the discretion given by the due process cl ause
took cogni zance of altered circunstances in |abour relations
and held that the inmposition of a mninmmwage on the Press
did not violate the fundanmental right (Constitution of the
United States of America, Revised and Annotated (1952), U.

S. Covt. Printing Ofice, pp. 792, 988). The | ndian
Constitution does not permt restriction of freedom of
speech except wunder the limtation set by Art.” 19(2).

Restrictions that could be held intra vires in respect of
other industries would still be ultra vires wunder Art.

19(1)(a) of the Constitution in respect of the Press
i ndustry because of the special privilege of right of  free
speech. Any direct restriction placed by Governnent on the
Press would be violation of Art. 19(1)(a), and therefore
even if the Government had sought to inpose a mninmm wage
for the Press by direct legislation it would have been
equal ly unconstitutional. This illegality, however, would
not attach to the finding of an adjudicatory machinery such
as was contenpl ated under the Industrial D sputes Act, 1947.

Were CGovernnent provided a nedia for the settlenment of
di sputes and clains between citizen,,, and citizens there
was no question of any contravention of fundamental rights
whi ch were protected agai nst governnental encroachnent.
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The various sections of the Act have the effect of placing
restrictions on the press which would in evitably have the
effect of restricting the freedom of speech and expression
in contravention of Art. 19 (1) (a). The Act has created a
privileged class of working journalists above the other
workers either in this country or anywhere also, above
contract and above the | aw of the |and.

The Wage Board has exceeded its authority and has arrived at
conclusions and findings which restricts the fundanental
rights of the petitioners. The Act authorizes the Centra
CGovernment to constitute a Wage Board for fixing rates of
wages. This does not authorize the Board to enter into the
wi der question of determination of scales of pay. Fi xi ng
could only nean fixingwith reference to a point of tine.
The Legislature did not contenplate that single wage should
determ ne the wage scales, for-all tine to cone The whole
framework  of the Act was based on mninmum wage and the
sudden renmoval of the word " mninum" has caused all these
di fficulties. " Rates of wages " and not scal es of
wages", the Wage Board was to consider. The term" rates of
wages applies only to a particular point of time. [Sinha,
J.-Section 9 (2) of the Act says that the Board may fix
"rates of wages for time work and for piece work ". They
cannot have any reference to scales. The sane words in the
statute nean the sanme thing. They cannot « nean different
things in different sections.]

Yes. These words ‘are used again andagain in the Act. In
the M ninun Wages Act, the Payment of Wages Act, etc., where
the sanme expression " rates of wages is used to.indicate a
wage fixed in tine and anpbunt.” The Wage Board has ' exceeded
its power in fixing the scal es of wages and increnments and
thereby places a fetter on the Press, not ~ contenplated by
the Act.

The Act and the Wage Board have di sregarded al
consi derations which according to-authority and |aw were
germane to the proper fixation of 'wages without

4
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placing restrictions on fundanental — rights: Even the
M ni mrum Wages Act provides for periodical reviews, and
proposal s for m ni num wages should be notified for inviting
t he opi ni ons.

The decision of the Wage Board has been arrived at in
violation of the procedure prescribed by s. 11 of the
i mpugned Act and in violation of the rules of natura
justice and is thus illegal

The Wage Board has been unreasonable in basing wages on
revenue fromall sources rather than on the revenue  which
the working journalists contributed by their |abour
Classification of newspapers on the basis of the gross
revenue of all papers run by an Organisation and fixation of
wages on such classification has led to results which are
absurd and discrimnatory in effect and ignore the principle
enunci ated by the Act itself. As an exanple, take the case
of a paper with small circulation in Kutch which is placed
in a higher category than a paper in Bonbay sinply because
the former is part of a larger Organisation

The Wage Board has not taken care to remain within the terns
of the impugned Act, nanely, that the wages should be based
on regional consideration

The Wage Board has given its decision in conplete disregard
of the newspapers’ capacity to pay. it did not take proper
care in framng its decision. Lack of such care in framng
its decision nmakes it unreasonabl e and hence restrictive of
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fundanental rights.

The Wage Board has exceeded its authority by gi vi ng
retrospective effect to the wage structure devised by it.
This is invalid and ultra vires the Act.

Section 12 of the Act creates one-sided obligation by nmaking
decision of the Board binding only on the enpl oyers. Such
one sided obligation can be appropriate when a m ninmm
subsi stence wage is fixed but cannot attach to payment of
wages at luxury levels. This unilateral obligation on the
enpl oyer leaves it open to the journalists to agitate for an
increase in wages before an industrial tribunal, but it
precl udes the enployer from seeking any alteration under any
circunstances. The Act has provided no machi nery
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for a review or revision of the wage structure even if
ci rcunst ances changed.

Restrictions on fundanental right to do business arise
because the Act and the decision of the Wage Board have the
effect, firstly, of considerably increasing the operating
cost and, secondly, of fettering the conditions of service
or the terns of the contract of service between the enpl oyer
and the enpl oyee.

By disregarding the disparity in regional conditions the
Wage Board has discrimnated between  paper and paper
enpl oyer and enpl oyer and enpl oyee and enployee.

S. P. Sinha, Gurbachan Singh, Harbans Singh and R Pat nai k

for the petitioners in Petition No. 103 of 1957.

S. S. Shukla, for the petitioners in Petitions Nos. 116 to
118 of 1957.

M C. Setalvad, Attorney-Ceneral for India, B. Sen and R
H. Dhebar, for respondent No. | (The Union of India) in al
the Petitions. Before going into the nerits of the case it
is necessary to exam ne the background and the perspective
in which the Act was enacted, the careful inquiry ' which
preceded its enactnent and the conditions which the Act was
designed to neet. (Report of the Press Comm ssion, dated
July 14, 1954; Report of the Inquiry Commttee constituted
in 1947; Report of the C. P. and Berar Press |lnquiry
Committee constituted on March 27, 1948).

The Act does not infringe any of the fundanental rights of
the petitioners guaranteed under Arts. 19(J) (a),  19(1)(g),
14 and 32 of the Constitution. The functions of the Wage
Board constituted tinder s. 8 of the Act were not |judicial
or quasi-judicial in character; the fixation of the rates of
wages by the WAge Board was a legislative act and not a
judicial one; the Wage Board arrived at its decision on a
consideration of all the criteria laid dowmn in s 9(1) of
the Act for fixation of wages and the material as well as
the evidence placed before it; a large nunber of the
deci si ons of the Wage Board was unani nous; under the Act the
Wage Board has the power and authority to fix the
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scal es of wages also and to give retrospective operation to
its decision. The financial position of the petitioners was
not such as to lead to their collapse as a sequel to the
enactment of the provisions of the Act and the decision of
t he Wage Board.

Regarding alleged infringement of Art. 19(1)(a), | submnit
that the legislation should be examined in order to
determne whether it is legislation directly in respect to
the fundanmental rights nentioned in the Constitution. The
principle enunci ated by the Supreme Courtney severa
decisions is that when a legislation is attacked on the
round of contravention of a fundanmental right, the Court
must first examine whether it directly deals wth the
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fundanental right. |If the legislation is not one directly
with respect to a fundanental right no further question
arises, (A K GCopalan v. The State of Madras, [1950] S. C
R 88, per Kania, C J., Ram Singh v. State of Del hi, [1951]
S.C R 451, 455). The Suprene Court has also in this
connection invoked the doctrine of "pith and substance "
The fact that a legislation, directed in its path and
substance to regulate ganbling, incidentally placed certain
restrictions on business was held not to make the |[|aw
violative of the fundanental right to carry on business.
(State of Bonbay v. R M D. Chamarbaugwal a, [1957] S. C. R
874). The provisions of the Act are clearly designed to
regulate the conditions of service of journalists and not
the freedom of expression or speech, and therefore no
guestion of the infringenment of fundamental right under Art.
19(1) (a) arises. The contention of the petitioners based on
American decisions, e. g., Mnnesota Ex Rel. O son (75 L.
Ed. 1357) cannot be sustained. First, the provisions of the
Ameri can Constitution are substantially different; secondly,
the Anerican Courts have adopted the sanme view as our
Supreme Court in AL K CGopalan v. ~The State of Mdras,
[1950] S. C. R 88, and other cases. (The Associated Press
v. The National Labour Relations Board, 81 L. Ed. 953, 960-
966; Mabee v. Wiite Plains Publishing Co., 90 L. Ed. 607,
613-where applicationof U S. Fair Labour Standards Act,
1938, to newspaper undertaki ngs was held not to
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i nfringe freedom of speech; Okl ahoma Press Publishing Co. v.
Wal ling, 90 L. Ed. 614, 621; Murdock v. Pennsylvania, 87 L.

Ed. 1292).
The restrictions under Art. 19(6) on the freedom to carry
oil business wunder Art. 19(1)(g) will" not cease to be

reasonabl e even if such restrictions resulted in prohibition
of carrying on business in certain cases. Such restrictions
can be inposed if they are in the interest of the general
public. Having regard to the Report of the Conmttee on
Fair Wages appointed by the Governnent of India ‘and the
practice prevailing in other countries, the Act  has not
adopted any unusual procedure in constituting a Wage Board
for the determination of rates of wages of wor ki ng
journalists. The Act follows the recommendati ons of the
Press Comm ssion for the npst part. The—only inportant
deviation it has nmade is that whereas the Press Comm ssion
had recommended fixation of a mni numwage, the Act provides
for fixation of all wages. Under the directive  principles
of State Policy (Art. 43 of the Constitution) the goal was
not merely a mnimum wage but a fair wage and a |iving wage.
We have to march to that goal

[ Gaj endragadkar, J.-True, but in marching to that goal we
have to consider the capacity to pay.]

Yes, capacity to pay region-wise and capacity to pay
country-wi se but not capacity to pay unit-wise, that is,
according to each newspaper’s capacity.

The Court has to consider what the Legislature intended.
The term " mninmum wage" has been wunderstood in two
different senses, the first being an " industrial m ninmm

wage " and the second a " statutory mninumwage ". Is it an
" industrial mnimm", or is it a" statutory mninmnm" ?
An " industrial mnimum" is a subsistence wage that has to
be paid by any unit if it wishes to exist; a " statutory

mnimm?" is soneting nore than a subsistence | evel wage and
may be any | evel which the Legislature thinks fit to inpose.
The statutory m ni mum wage need not be confined to fixing a
single determ nate amount but can legitimately include the
fixing of a scale of wage. " Wages " has been defined
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very conprehensively in s. 2(rr) of the Industrial Disputes
Act, 1947, and in the Third and Fourth Schedule to that Act
wages are stated to include the period and node of paynent.
[Sinha, J. Does it refer to scales ?]

Wages include in its anmbit the scales. It was on this basis
that wvarious Industrial Tribunals have fixed scales. Even
the Suprenme Court decided that way.

[Sinha, J. My point is whether the question has been raised
and decided or has it been only assumed ?]

The matter, so far as | know, has not been raised and
decided. It has only been assumned.

" \Wages inss. 9 and 8 of the Act has been used in a
conprehensive sense. The correct approach is to see what
the term" wages " neans and to see whether the word " rates

" cuts down that neaning. In order to construe the section
it will not be legitimte to see what happened in the
Legi sl ature, what was said in the Bill and how the word "

M ni mum " 'was dropped. One of the criteria specified in s.

9(1) of the Act is the prevalent rates of wages for
conpar able enploynments. This has no reference to m ninmm
wage (Nellimarla Jute MIls; (1953) 1 L. L. J. 666). It
shows that s. 9(1) contenplates fixation of rates of wages
which are higher than the bare subsistence or industria

m ni mum wage. The /criterion " the circunstances relating to
newspaper industry in different regions of the country " in
s. 9(1) can have no other neaning than the capacity to pay
regi on-w se. The ' discretion given to the Wge Board to
consider " any other circunmstances which to the Board may
seem relevant” is no doubt subjective. It is the Board
whi ch has to decide what is relevant and what is not. Such
power is neither unreasonable nor arbitrary. The ' genera

policy with regard to the Wage Board was that they were
given the w dest discretion and there was no question of
their discretion being fettered: Even if the Legislature
left the fixation of wage to the Board w thout |laying down
any criteria it would have been a conpetent |egislative Act
because of the nature of the
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Boar d. In fact, three criteria have been laid dowmn in s.
9(1) of the Act. Having regard to the variety and

conplexity of the matters involved it was not possible for
the Legislature itself to visualise or indicate the various
ci rcunst ances whi ch m ght be rel evant.

There is nothing unusual or arbitrary in |leaving to the Wage
Board a wi de discretion in the matter of its procedure. In
U K the Central Co-ordinating Conmittee under the Wage
Councils Act, 1945, and the Agricultural \Wages Board under
the Agricultural Wages Regul ation Act, 1924, are . authorised
to regulate their own proceedings. No formal procedure has
been prescribed for Wage Boards in Australi a.

The inclusion of proofreaders in the definition of

"Wor ki ng Journalist" in s. 2(1) of the Act is not
unr easonabl e. Proof -readers occupy a very i mportant
position in the editorial staff of a newspaper (Kensley-
Manual of Journalism p. 337, B. Sen Gupta-Journalismas a
Career (1955 Edn.). There is nothing unreasonable in the
period of notice for retrenchment ins. 3(2) of the Act.
(Hal sbury’s Laws of England, 2nd Edn., Vol. 22, p. 150,
para. 249 foot-note (e)). The retrospective operation of
conpensation in certain cases given by s. 4 of the Act is
designed to neet the few cases of retrenchment by the
managenent antici pating t he i mpl enent ati on of t he
reconmendati on of the Press Conmi ssion and cannot be said to
be unreasonable. There is nothing unusual in s. 5 of the Act
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whi ch provides for a gratuity. Gatuity is recognised
by Industrial Tribunals (Ahnedabad Municipal Corporation

[1955] L. A C. 155, 158; Nundydroog Mnes Ltd., [1956] L

A. C 265, 267). Under the law of various countries paynent
of indemity to an enployee who voluntarily resigns is
provided for (Legislation for Press, Filmand Radio in the
Worl d Today (1957) UNESCO publication at p. 404 ; Collective
Agreenent between the GCeneva Press Association and the
Geneva Union of Newspaper Publishers dated April 1, 1948).
Even in |India Labour Courts have awarded gratuity on
voluntary resignation (Cpla Ltd., (1955) 11 L. L. J. 355,
358; Indian Oxygen and Acetylene Co. Ltd., (1956) 1 L. L. J.
435). The hours of work provided in s. 6 of
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the Act cannot be said to be unreasonable having regard to
the nature of work to be done by a working journalist. Such
hours of work are fixed by s. 54 of the Factories Act, 1948,
(See also, Mnes Act, 1952; Shops and Establishments Acts of
different ‘States in-India). Sections 8 to Il deal with the
constitution of the Wage Board and the fixation of rates of
wages by the Board. The Wage Board was to consist of an
equal nunber of representatives of enployers and enployees
and an independent chairman. There is nothing unreasonable
in the constitution of the Board. The principles for the
gui dance of the Wage Board in the matter of fixation of
wages have been | aid down by the Act. It cannot, therefore,
be said that these provisions are unreasonable. Section 17
of the Act relates only to the nbde of recovery of noney
from an enployer and does not inpose any financial burden

therefore it could not be said that it -infringes Art.
19(1) (9) .

Article 14 of the Constitution does not™ forbid reasonable
classification for the purpose of  legislation (Budhan
Choudhry v. The State of Bihar, [1955] 1 S. C. R ' 1045,
1048) . The work of a journalist is peculiar and denands a
hi gh degree of general education and sone ki nd of
speci al i sed training (Report of the Press Conmi ssion, para.
512; Legislation for Press, Filmand Radio in the Wrld
Today (1951) UNESCO publication at p. 403). The wor ki ng
journalists are a class by thenselves apart fromthe other
enpl oyees of the newspaper establishments and al so enpl oyees

in other industries. They can be singled out for the
purpose of -aneliorating their conditions of service.  There
would be no discrimnation if special. legislation is

enacted for the benefit of this <class. and a specia
machinery is created for fixing the rates of its wages
different fromthe machinery for other workmen. Even if the
Act be considered as a social welfare measure the State. can
only make a begi nning sonewhere. Such a neasure need not be
all enbracing. There is nothing unreasonable in s.” 12 of
the Act which makes the decision of the Board binding on the
enpl oyers only. A provision which has for its object the
protection of
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enpl oyees cannot be said to be repugnant to Art. 14 on the
ground that it discrimnates against the enployers (South
Bank Ltd. v. Pichuthayappan, A 1. R 1954 Madras 377).
Section 17 of the Act is for the benefit of the working
journalists It enables himto realise the noney due from an
enpl oyer under the Act. Simlar provisionis to be found in
s. 33C of the Industrial Disputes Act. There is nothing
discrimnatory in a provision which governs enployees in
ot her industries being extended to working journalists. The
obj ect sought to be achieved by the Act is the anelioration
of the conditions of service of working journalists. The
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classification is based on intelligible differentiate which
di stinguish them from other enployees of the newspaper
establ i shrments and also in other i ndustri es. These
differentiae have a rational basis. The legislation anply
fulfils the conditions of perm ssible classification.

It is " fantastic " to contend that the Act infringes Art.
32 of the Constitution. The Act does not prohibit the Wage
Board fromgiving a reason for its decision. No question
therefore arises of the infringenent of the fundanmenta

right of the petitioners under Art. 32.

Assum ng any provision of the Act is void then the question
will be whether it is severable. If it is severable then
the whole Act wll not be void but only the section

Simlarly, if the court finds that the Act is constitutiona

but a decision of the Wage Board is ultra vires the Act or
unconstitutional the Court will strike down such decision

That will not affect the validity of the Act. (State of
Bonbay ~v. F. N Balsara, [1951] S. C R 682; State of
Bonbay v. The United Mdtors (lndia) Ltd., [1953] S. C R
1069 and R M ,D. Chanarbaugwal a v. The Union of India,
[1957] S. C. R 930).

In regard to the decisions of the Wage Board the Court has
to consider first, whether the decisions are intra vires the
Act-since an authority to whomthe power of subordinate
| egislation is del egated cannot act contrary to the statute,
and secondly, do the decisions being apart of the Act in
any way contravene the Constitution. These are the only
guesti ons which
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arise in regard to the decisions of the Wge Board. No
guestion arises of its procedure being in accordance wth
the principles of the natural justice nor of the application
of audi alteram partem

[Bhagwati, J.-They say it is contrary to the principles of
natural justice-audi alterampartem ]

That is a maxi m about which we have heard so nuch. It has,
no application to this case of delegated | egislation
[Bhagwati, J.-Can it not be urged, having regard to s. 11

that the Legislature did not contenplate that the Wage Board
was to function as del egated authority because it gives the
choice of the provisions of the Industrial D sputes Act
being foll owed by the Board ?]

No, even for a subordinate |egislative authority there are
pr ocedur es to be followed for arriving at certain
concl usi ons.

[ Kapur, J.-1s it not necessary to hear everybody who may be
affected by the decisions of the Board ?]

No question of hearing arises. It is a question of a
subordinate |l egislative authority gathering such information
as it wants and it is obliged to take into consideration al
the rel evant circunstances.

Certiorari and prohibition lie only in respect of judicia
or quasi-judicial acts. (Halsbury's Laws of England, 3rd
Edn. Vol . 11, p. 55, para. 114). The principle audi
alteram partem also applies only to judicial or quasi-

j udi ci al proceedi ngs. (Patterson v. Dist. Commr . of
Accrator, [1948] A C 341). For a distinction between
j udi ci al and | egi sl ative functi ons, See Cool ey’ s

Constitutional Limtations, 8th Edn. Vol . 1, p. 185
Prentis v. Atlantic Coast Co. Ltd., 211 U S. 210, 226-227,
Per Holnmes J.; Mtchell Coal Co. v. Pennsylvania, 57 L. Ed

1479, 1482; Louisville and Nashville Railroad Co. v. Geen
Garrett, 58 L. Ed. 229, 239). The functions of the Wge
Board in the United Kingdom have been characterised by
witers as legislative in character. (Robson’s Justice and
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Adm nistrative Law, 3rd Edn. p. 608; Giffith's Principles
of Administrative Law, p. 39; Barbara W otton, Socia

Foundati ons of Wage Policy, Mdern nethods of
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Wage determination, p. 88). Thisis also the case in
Australia. (Federated Saw MIlls Case, 8 C. L. R 465

Australian Boot Trade Enpl oyees Federation v. Wybrow and
Co., 10 C L. R 266, 289, 317, per lIsaacs, J.). The Labour
and Industry Act, 1953, of Victoria (Australia) ins. 39 (2)
gives statutory recognition to the decisions in 8 C L. R

365 and 10 C. L. R 266, by providing that every
determ nation shall have force, validity and effect as if
enacted in the Act. The very constitution of the Wage Board
under t he i mpugned Act; wth an equal nunber of
representatives of enpl oyers and enpl oyees with an
i ndependent chairman is against its being judicial or quasi-
judicial in character, for, no man should be judge in his
owmn cause. (Franklin v. Mnister of Town and Country
Pl anni ng, /[ 1948] A.-C. 87, 103).

It is incorrect” to infer that once the Wge Board is
constituted under s. 8 “of the Act the power of the
Government under the Act is exhausted and nothing nore can
be done. The power to constitute the Board can by virtue of
s. 14 of the CGeneral C auses Act, 1897, be used fromtinme to
time as the occasion denands. There was nothing wong in
the Central Governnment reconstituting the Board on the
resignation of Shri K P. Keshava Menon. The decision by
majority is provided by Rules framed by the Centra

CGovernment under s. 20 of the Act which becane a part of the
Act. Hence a decision by a mapjority in conformty with the
Rul es under the Act cannot be i npeached.

In exanm ning the decisions of the Wage Board the Court will
attach to themthe sane consideration and weight as. to a
decision by a legislature. (Pacific States Box and Basketing
Co. v. Wite, 80 L. Ed. 138; 296 U S. 170).

Under s. Il of the Act the Wage Board "may" exercise the
powers and follow the procedure laid down under the
Industrial Disputes Act, 1947. There is nothing to warrant
the provision being read as obligatory or mandatory. The
provisions of the Industrial D sputes Act -are basically
enacted for the adjudication of disputes between two parties
and they are on
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their face inapplicable to the Wge Board. That is
precisely why the Board was given the option to exercise
some of the powers conferred by the Industrial Disputes Act
or to follow procedures prescribed in that Act.

It is not incunbent under the Act on the Wage Board to . give
any reasons for its decisons. The Board would be perfectly
withinits right if it chose not to give any reasons.

Wil e judging the reasonabl eness of the wage structure for
the whole industry it would be entirely fallacious 'to see
how it hit a particular newspaper or a unit. Miltiple wunits
or chains could be classified on the basis of the tota

gr oss revenues of all the constituent wunits because
econom es woul d be possible in group operations resulting in
the reduction of the cost of production. There is nothing
in the Act which prohibits the Wage Board from grouping into
chains or multiple units. Further, there is nothing in the
Act to prohibit the treating of several newspaper establish-
nments publishing one or nore newspapers though in different
parts of the country as one establishment for fixing rates
of wages.

Sone sort of «classification was inevitable when t he
newspaper establishnents all over the country had to be
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considered for fixing the rates of wages. |If the Wage Board
adopt ed gross revenue as a workable basis for classification
there was nothing wong and that fact could not vitiate its

deci si on. Profits of newspaper establishments were vague
and difficult to ascertain as many things are mxed up in
calculating profit. It would be dangerous to go by the
profit and loss of individual concerns to ascertain their
capacity to pay. Even the Bank Award has taken the
“turnover" or the aggregate resources as the basis of the
cl assification. The basis of gross revenue was the only

proper and convenient method of ascertaining the actua
status of a newspaper establishment for fixing a wage
structure.

Wage-structure recomended. by the Board would show that
conpared with the scal es and sal ari es obtaining nowin many
of the newspaper establishnents the scales given by the
Board were not exorbitant or

37
unr easonabl e. What® is to be considered is the industry
regi on-wi'se- and - not individual units. It may be that

i ndividual _units may suffer hardship or even go out of
exi stence but that woul d not be a rel evant consideration

[ Gaj endragadkar, J.-If the decisions are to be attacked
effectively wunder Art. 19(1)(g), petitioners have to show
that A or B or C'class of paper will cease to exist, or,
taken as a class they cannot bear the burden.]

That is the way the matter should be approached. The
figures in individual statements of the petitioners furnish
no evidence whatsoever of the unreasonabl eness of the wage
fixation.

The decision is given retrospective effect fromthe date of
constitution of the Board. The Act itself in s. 13
contenplates interim relief. Instead of granting any
interim relief the Board decided to give retrospective
effect to its decision.

A. V. Viswanatha Sastri, S. Viswanathan, B. R L. |yengar, J.
B. Dadachanji, S. N Andley and Raneshwar Nath, for
respondent No. 3 in Petition No. 91 of 1957. The bal ance
sheets and profit and |loss accounts of the  petitioner
conpany for several years when analysed show that wth
normal |y prudent managerment the earnings of the Indian
Express group of newspapers admt of paynment to working
journalists on the scale fixed by the Wage Board and the
deci sion of the Wage Board was legally valid and just having
regard to the several factors to be taken into consideration
in fixing a fair wage.

N. C. Chatterjee, A S. R Chari, S Viswanathan, A N
Sinha, J. B. Dadachanji, S. N. Andley and Raneshwar Nath,
for the Indian Federation of Wrking Journalists.in all  the
Petitions, and for the ]Delhi Union of Journalists in
Petition No. 103 of 1957. It is open to Parlianent to
delegate to the Wage Board the power to legislate wth
regard to certain subjects. The so-called decision of the
Wage Board was a valid exercise of such power by a
subordinate legislative body functioning under specified

conditions wunder Parlianentary nandate with the limts
prescri bed by the Constitution.
38

Even if the Wage Board is held to be a quasijudicial body,

it acted according to the principle of audi alteram partem
and no prerogative wit should be issued to disturb findings
arrived at by such a body.

M K. Nambiar, in reply. The Wage Board was not i ntended
to exercise powers of legislation but those of a judicia

nat ure. Under s. 10 of the Working Journalist,-, Act the
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Board has to make a "decision", and this term has been used
in several enactnents to indicate a determnation by a
judicial tribunal. Under s. 8 the decision of the Board has
to be nmade in accordance with the provisions of the Act and
therefore the Board had the function of applying the | aw and
not nmaking a law. The Wage 'Board is required under s. 11
to adopt the |aw procedure as is adopted by Industria

Tribunal.-,. The decision of the Board is declared to be
binding only on some persons and not all. It can be
executed in the same manner as the award of an |Industria
Tri bunal . Its character is identical to that of an award
made by an industrial tribunal and the Supreme Court has
hel d that a tribunal does not exerci se | egi sl ative
functi ons. Parliament did not intend to confer any powers

of subordinate | egislation on the Board. This is clear from
the rules of business of the Lok Sabha read wth the

Statement of Objects and Reasons to the Bill. In, the
menor andum regardi ng del egat ed l'egi sl ati on appended to the
Bill the constitution of the Wage Board in the matter of

fixation of 'wages had not been shown as a pi ece of del egated
| egi slation. (The Rul es of Procedure and Conduct of Business
in Lok Sabha (1957)-Rule 70). The decision of the Wage
Board was not to be laid before both the Houses of
Par | i ament . This ~woul d have been so had the fixation of
wages by the Board was a delegated legislation (laid Rule
317). The Wage Board was not constituted as sub-Iegislative
aut hority. The question is not what the |egislature could
have enacted but whether by virtue of powers of the WAge
Board under the Act as enacted, it is a |legislative body or
a tribunal with adjudicators functions The Board does not
possess any powers of delegated |egislation, It ‘has been
given all the trappings which
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were necessary to characterize it as a judicial body. In
interpreting the Act the Courtis entitled to take into
consi deration the surrounding circunstances, the object of
the legislation and al so whether (a particular termused in
| egi sl ati on was considered by the legislature at the tine of
enact nment . The court ought to take into consideration the
entire background and the effect of dropping of the term
"mnimunt from the enactment. The Press Commission had
directed its attention exclusively to the question of fixing
m ni mum wage and the Act ins. 9 followed the pattern and
purported to inplenent the recommendations of the Press
Comm ssi on. The Press Conmission in considering mnimm
wage ignored the capacity to pay. The Act, simlarly, being
based on the Report of the Press Comm ssion. has nade no

provision for considering the capacity to  pay. Thi s
om ssi on which was appropriate with regard to mni rum  wages
rendered the fixation of wages at a different | evel

unreasonable and therefore void. The content of “the term
“m ni mum wage" woul d not be changed by nmerely calling it a
"statutory" m nimm

Section 14 of the CGeneral O auses Act, 1897, can apply if
the enactnment does not rule it out by necessary inplication

The entire schene of the inpugned Act shows that only one
Wage Board and one decision is contenplated. It is not open
to the Governnent to reconstitute the Wage Board as and when
they desire.

Munshi, in reply. The doctrine of "pith and substance” can
be applied only to determine the jurisdiction of the
| egislature to enact a certain |egislation. Wether or not
the Act inposes a direct burden, the Court should see if the
Act is a special law singling out an industry for |aying the
burden on it. If it does so, as in the present Act, it wll
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amount to a direct burden. If it is a general lawit would
not be a direct burden.
The Act stands alone in being arbitrary and excessive and is
wi thout parallel in any other country. The Act is unique in
that (1) it provides for gratuity even on vol untary
resignation. (2) it gives power to the Wage Board to fix
indeterminate wages investing them wth attributes of
m ni mum wages, and (3) it confers on the Board power to fix
wages (i) w thout specifying
40
essential standards, (ii) without casting a duty to follow a
reasonable procedure, (iii) wthout any control by an
appel l ate tribunal or court, and (iv) w thout providing any
opportunity to the parties concerned to be heard on the
nmerits of the proposal it nakes. |In other countries there
are various safeguards and checks against arbitrary wage
decisions. (U K. Wage Councils Act, 1945; U S Fair
Labour ~ Standards Act, 1938; Factories and Shops Act, 1905,
new Act of 1928 of Victoria, Australia).
[Sinha, J. Al these criticisns would be out of place if it
is held that the work of the Wage Board was | egislative and
not judicial].
No. If the mechanismof the Act itself is such that it is
unreasonably restrictive of rights to trade then the Act has
to be struck down as void under Art. 19 (1)(9).
Even if it is held that there was no excessive delegation
it is still open to the Court “to see whether t he
restrictions inpinged on the Constitutional saf eguar ds
tinder Art. 19 (1)(g).
Fi xation of scales of wages onthe basis of grossrevenue
wi thout taking into account the liability of newspapers is a
devastating doctrine in industrial relations.
The Wage Board is not a sub-legislative body; but even if it
is, it has to act judicially andis subject to wits of
certiorari. Even if its decisions becone assimlated in the
Act it nmust be considered to be a quasi-judicial body, since
it is expected to carry out a (prelinmnary investigation
before recording its findings.
The functions of the Wage Board cannot be characterised
ei ther exclusively legislative or exclusively-judicial. The
functions perforned by adm nistrative agencies do not fal
in wat er tight compartnents. They may be partly
| egislative, partly judicial and partly adm ni strative
(St ason and Cooper, Cases and ot her Mat eri al s on
Admi ni strative Tribunals). The Court has to consi der
whet her the administrative agency perforns a predom nantly
| egislative or judicial function and determine its character
accordingly (Village of Saratoga Springs v. Saratoga Gas
El ectric Light and Power Co., (1908) 191 New York 123 People
41
ex rel. Central Park North and East River Co. v.  WIIcox,
(1909) 194 New York 383). In the United Kingdom the
decisions of the Wge Councils in the shape of wage
regul ati ons proposal acquires |egislative character fromthe
order nade by the Mnister giving effect to the proposals.
In Australia the Factories and Shops Act, 1905, and the
Labour and Industry Act, 1953, Section 39(2) of Victoria by
express provision invests the deternination of the Specia
Board with the characteristics of a |egislative act. Under
the Fair Labour Standards Act, 1938, of U S. A the Wge
orders ultimately approved by the Adm nistrator are subject
to judicial review In India under the M ninum Wages Act,
1948, the recommendati ons of the Conmittees are forwarded to
the appropriate Government who by notification as a token of
approval, in the official Gazette, fix mninum wages in
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respect of each schedul ed enpl oynent. Under the recent
amendnment of the Bonmbay I ndustrial Relations Act, 1946, the
Wage Boards constituted under the Act are to follow the
procedure of the Industrial Court in respect of arbitration
proceedings and it cannot be said that they perform any
| egi slative function. The Wage Board under the impugned
Act, in spite of its being an admnistrative body or sub-
| egislative body nmy nevertheless be exercising quasi-
judicial functions if <certain conditions are fulfilled
(Hal sbury’s Laws of England, 3rd Edn., Vol. 11, pp. 55-56;
Rex v. Manchester Legal Aid Committee, Ex-parte R A Brand
and Co. Ltd., [1952] 2 Q B. 413, 428; Rex v. The London
County Council, Ex-parte the Entertainnents Protection
Association Ltd., [1931] 2 K B. 215, 233-234; Board of Edu-
cation v. Rice, [1911] A C 179,182; Allen C. K Law and
Order - 1956 Edn., pp: 102, 256, 257).

The Wage Board has not given any attention to the paranount
consi deration of capacity to pay as it should, in reason
have done. At no tine was any question asked as to the wage
burden the Wage Board's scal es would i mpose on the industry
as a ,whole or on a particular unit. The specific burden
whi ch the Board proposed to inpose has never been

6
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put even indirectly. At no time has it been considered what
woul d be the potential burden on the industry if the non-
journalists in newspaper establishnments nmade simlar
demands. No consideration has ever been given about the
effect on the industry or on aunit of the 'retrospective
operation of the wage scal es.

A S. R Chari, S. Viswanathan, B. R L. lyengar,J. B
Dadachanji and S. N Andley, for the Federation of Press
Trust of India Enployees’ Union, Bonbay Union of Journalists
and Gujrat Wrking Journalists Union

R Ganapat hy lyer and G CGopal akri shnan, f or t he’
appellants in C. A No. 699 of 1957.

L. K. Jha, S. S. Shukla and R J. Joshi, /for the
appellants in C. A Nos. 700 to 702 of 1957.

S. P. Sinha, Harbans Singh and R Patnaik, for the
appellants in C. A No. 703 of 1957.

B. Sen and R H. Dhebar, for respondent No. | in all the
appeal s.

N. C. Chatterjee, J. B. Dadachanji and S. N Andley, for
the I ndian Federation of Wrking Journalists in all appeals,
respondent No. 2 in C A No. 700 of 1957 and respondent No.
3inC A No. 703 of 1957.

B. R L. lyengar, J. B. Dadachanji, S. N Andley and
Raneshwar Nath, for respondent No. 3 in C. A 699 of 1957.
1958. WMarch 19. The Judgnent of the Court was delivered by
BHAGWATI J.-These petitions wunder Art. 32 of t he
Constitution raise the question as to the vires  of the
Wrking Journalists (Conditions of Service) and M scel-
| aneous Provisions Act, 1955 (45 of 1955), hereinafter
referred to as "the Act" and the decision of the Wage Board
constituted thereunder. As they raise comon questions  of
law and fact they can be dealt wth wunder one comon

j udgrent .
In order to appreciate the rival contentions of the parties
it will be helpful to trace the history of the events which

led to the enactment of the inpugned Act.
The newspaper industry in India did not originally start as
an industry, but started as individua

43
newspapers founded by |eaders in the national, political
soci al and economic fields. During the last half a century,
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however, it developed characteristics of a profit making
industry in which big industrialists invested npbney and
conbi nes controlling several newspapers all over the country
al so becane the special feature of this devel opnment. The
working journalists except for the conparatively |arge
nunber that were found concentrated in the big nmetropolitan
cities, were scattered all over the country and for the | ast
ten years and nore agitated that some neans should be found
by which those working in the newspaper industry were
enabled to have their wages and salaries, their dearness
al l owance and other allowances, their retirement benefits,
their rules of |eave and conditions of service, enquired
into by sone inpartial ‘agency or authority, who would be
enpowered to fix just and reasonable ternms and conditions of
service for working journalists as a whole.

| sol ated attenpts were made by the Utar Pradesh and Madhya
Pradesh CGovernnents in this behalf. On June 18, 1947, the
Gover nnment, of Uttar Pradesh appointed a commttee to enquire
into the conditions of work of the enployees of the
newspaper industry in the Uttar Pradesh.

On  March 27,1948, the CGovernnent of Central Provinces &
Berar also appointed an Inquiry Conmittee to examine and
report on certain questions relating to the general working
of the newspaper i'ndustry in the province, including the
general conditions/of work affecting the editorial and other
staff of newspapers, their enolunments  including dearness
al  owance, |eave, provident fund, pensionary benefits, etc.
The Conmittees aforesaid nade their reports on t he
respecti ve dates March 31, 1949, -and March 27, 1948, nmaking

certain recomendations. The All-India problem however,
remai ned to be tackled and during the debate in  Parlianent
on the Constitution (First Anendnent) Bill, 1951, the Prine
M ni ster said that he was prepared to appoint a conmittee or
a commssion, including representatives of the Press, to
exam ne
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the state of the Press and its content. He elaborated the
idea further on June 1, 1951, when he indicated that an
enquiry covering the larger issue of the Press, such as had
been carried out in the United Kingdom by the Roya

Commi ssion, might be productive of good for the Press and
the development of this very inportant aspect of public
affairs. The idea was further discussed during the ~debate
in Parlianent on the Press (Incitenent to Crines) Bill,

| ater nanmed the Press (Objectionable Matter) Act, 1952. At
its session held in April, 1952, at Calcutta, the Indian
Federation of Wdrking Journalists adopted a resolution for
the appointment of a Conmission to enquire into the condi-
tions of the Press iniIndia with a viewto inproving its
pl ace, status and functioning in the new denocratic set up.

The appointnment of the Press Commission was thereafter
announced in a Comuni que issued by the Govt. of | India,

Mnistry of Information and Broadcasti ng, on Septenber 23,

1952, under the Chairmanship of Shri Justice G S

Raj adhyaksha.

The terms of reference inter alia were:-

"2. The Press Conmi ssion shall enquire into the state of the
Press in India, its present and future lines of devel opnent
and shall in particular examne:...............

(iv) the method of recruitment, training, scal es of
remuneration, benefits and other conditions of enpl oynent of
working journalists settlenment of disputes affecting them
and factors which influence the est abl i shrment and
mai nt enance of hi gh professional standards

The Commission conpleted its enquiry and submitted its
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report on July 14, 1954. Anopngst other things it found that
out of 137 concerns about whominformation was available
only 59 were returning profits and 68 showed | osses. The
i ndustry taken as a whole had returned a profit of about 6
| akhs of rupees on a capital investnent of about 7 crores,
or less than | per cent. per annum It found that proof-
readers as a class could not be regarded as working
journalists, for there were proof-readers even in presses

doing job work. It cane to the conclusion that if a person
had been
45

enpl oyed as a proof-reader only for the purpose of making
him a nore efficient sub-editor, then it was obvious that
even while he was a proof-reader, he should be regarded as a
wor ki ng journalist but in all other instances, he would not
be counted as a journalist but as a menber of the press
staff coming within the purview of the Factories Act.

The guestion of the emolunents payable to wor Ki ng
journalists, ~was discussed by it in paragraphs 538 and 539
of its report:

538:-"SCALES ~TO BE SETTLED BY COLLECTIVE BARGAINING OR
ADJUDI CATI ON: -1t has not been possible for us to examine in
detail the adequacy of the scal es of pay and the enolunments
received by the working journalist having regard to the cost

of living in the/various centers where these papers are
published and. to the capacity of the paper to nake adequate
payment............ In this connection it may be stated that

the Federation of Wrking Journalists also agreed, when it
was put to them that apart from suggesting a m ni mum wage
it would not be possible for the Comm ssion to. undertake
standardi sati on of designations or to fix scales of pay or
ot her conditions of service for the different categories of
enpl oyees for different papers in different regions. They
have stated that these details nust be left to be settled by
col l ective bargai ning or where an agreenent is not possible
the dispute could be settled by reference to an industria
court or an adjudicator with the assistance of a Wage Board,
if necessary. The Al India Newspaper Editors’ Conference
and | ndi an Language Newspapers’ Associati on have al so stated
that it would not be possible to standardi se designations
and that any uniformty of salaries as between one newspaper
and anot her woul d be inpossible. The resources of different
newspapers vary and the conditions of service are not the
same. W agree in principle that there should be uniformty
as far as possible, in the conditions of servicein respect
of working journalists serving in the sane area or locality.
But this can be achieved only by a settlenment or an
adjudication to which the enployers, and the enployees
collectively are parties.”

46

539: -DEARNESS ALLOMANCE: . ......... This again, is‘a mtter
which would require very detailed study of the rise'in the
i ndex nunbers of the cost of living for various places where
the newspapers are published. W do not know of any case
where a wuniform rate has been prescribed for dearness
al l owance applicable all over the country irrespective of
the economic conditions at different centres and the paying
capacity of the various units. This nust be a natter for
mut ual adj ust ment between the enmployers and the enployees
and if there is no agreenent, some nachinery nust be
provided by which disputes between the parties could be
resol ved. "

The position of a journalist was thus characterised by the
Commi ssi on

" A journalist occupies a responsible positioninlife and
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has powers which he can wield for good or evil. It is he
who reflects and noul ds public opinion. He has to possess a
certain anmpount of intellectual equipnent and should have
attained a certain educational standard without which it
woul d be inpossible for him to perform his duties
efficiently. H's wage and his conditions of service should
therefore be such as to attract talent. He has to keep
hi nsel f abreast of the developnent in different fields of
human activity-even in such technical subjects as law, and

medi ci ne. This must involve constant study, contact wth
personalities and a general acquaintance wth worl d' s
probl ems. "

It considered therefore that there should be a certain
m nimum wage paid to a journalist. The possible inmpact of
such a minimumwage was al so considered by it and it was
consi dered not unlikely that the fixation of such a m ninmm
wage may meke it inpossible for.small papers to continue to
exi st as such but it thought that if a newspaper could not
afford to pay the mni mumwage to the enployee which would
enable himto live decently and with dignity, that newspaper
had no business to exist. It recomended division of
localities for taking into account the differential cost of
living in different parts of India, and determ ning what
shoul d be the reasonabl e

47

m nimum wage in  respect of each area. 't endorsed the
concept of a m ni num wage whi ch has been adopted. by the
Bank Award: -

Though the living wage is the target, it has to be tenpered,

even in advanced <countries, by other consi der ati ons,
particularly the general |evel of wages in other industries
and the capacity of the industry to pay............ In

India, however, the level of the national iincome is so |ow
at present that it is generally accepted that the 'country
cannot afford to prescribe a mninumwage corresponding to
the concept of a living wage.  However, a m ni mum wage even
here nust provide not nerely for the bare subsistence of
living, but for the efficiency of the worker. For/ this
purpose, it nmust also provide for sone neasure of education

nmedi cal requirenents and anenities."™ and suggested that the
basic m ni mumwage all over India for a working -journalist
should be Rs. 125 with Rs. 25 as dearness allowance making a
total of Rs. 150. It also suggested certain dearness
al l owance and City allowance in accordance with the | ocation
of the areas in which the working journalists were enployed.
It conpared the mni mumwage recomrended by it wth the
recormendations of the Utar Pradesh and Madhya Pradesh
Conmittees and stated that its recomendations were fairly
in line with the recomendations of those Commi ttees
particularly having regard to the rise in the cost of living
whi ch bad taken place since those reports were nade.

It then considered the applicability of the Industria

Di sputes Act to the working journalists and after referring
to the award of the Industrial Tribunal at Bonbay in
connection wth the dispute between " Jame-Janshed " —and
their worknan and the decision of the Patna H gh Court in
the case of V. N N Sinha v. Bihar Journals Limted (1), it
came to the conclusion that the working journalists did not
cone within the definition of workman as it stood at that
time in the Industrial D sputes Act nor could a question
with regard to them be rai sed by others who were admittedly
governed by the Act. It thereafter con-

(1) (1953) 1. L. R 32 Pat. 688.
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sidered the questions as to the tenure of appointnent and
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the mnimum period of notice for termnation of the
enpl oyment of the working journalists, hours of work,
provision for |leave, retirenent benefits and gratuity, made
certain recomrendations and suggested legislation for the
regul ati on of the newspaper industry which should enbody its
recormendations with regard to (i) notice period; (ii)
bonus; (iii) mnimmwages; (iv) Sunday rest; (v) |eave, and
(vi) provident fund and gratuity.

Al nmost imredi ately after the Report of the Press Conmi ssion
Par | i ament passed the W rking Journalists (I'ndustria
]Di sputes) Act, 1955 (I of 1955) which received the assent
of the President on March 12, 1955. It was an Act to apply
the Industrial D sputes Act, 1947, to working journalists.
" Working Journalist " was defined ins. 2 (b) of the Act to
nean " a person whose principal avocation is that of a
journalist and who is employed as such in, or in relation
to, any establishnent for the production or publication of a
newspaper . or in, or in relation to, any news agency or
syndi cat e supplying material” for publication in any
newspaper, ~and includes an editor, a letter-witer, news-
editor, sub-editor, feature witer, copy-taster, reporter,
cor respondent, cartooni st, news-photographer and pr oof
reader but does not include any such person who:

(i)is employed mainly i'n a managerial or admni strative
capacity, or

(ii)being enployed /in a supervisory  capacity, exercises,
either by the nature of the duties attached to the office or
by reason of the powers vested in him functions mainly of a
manageri al nature. ‘Section 3 of ‘that Act provided that the
provisions of the Industrial Disputes Act, 1947, shall apply
to, or inrelation to, working journalists as they apply to
or inrelation to worknen within the neaning of that Act.
The application of the Industrial Disputes Act, 1947, to the
wor ki ng journalists was not, however, deemed sufficient to
neet the requirements of the situation. There was
consi derabl e agitation in Parliament for the inplenentation
of the reconmendati ons

49
of the Press Commi ssion, and on November 30, 1955, the Union
Governnment introduced a Bill in the Rajya, Sabha, being Bil

No. 13 of 1955. It was a Bill to regulate conditions  of
service of working journalists and other persons enployed in
newspaper establishnments. The recommendations of the  Press
Conmission in regard to mninmumperiod of notice, bonus,
Sunday rest, |eave, and provident fund and gratuity, “etc.,
were all incorporated in the Bill; the fixation of the
m ni mum rates of Wages however was left to a minimm wage
Board to be constituted for the purpose by the Centra
Gover nrent . The provisions of the Industrial = Enmploynent
(Standing Orders) Act, 1946 (20 of 1946) and the Enpl oyees’
Provi dent Funds Act, 1952 (19 of 1952) were al so sought to
be applied in respect of establishments exceeding certain
m ni mum si ze as recomended by the Comm ssion.

It appears that during the course of discussion in the Rajya
Sabha, the word " mnimum" was dropped from the Bil
wherever it occurred, the Mnister for Labour having been
responsi ble for the suggested anendnent. The reason for
droppi ng the sane was

stated by himas under:

" Let the word " mnimum" be dropped and let it be a proper
wage board which will look into this questionin all its
aspects. Now, if that is done, | believe, from ny own
experience of the industrial disputes with regard to wages,
inawy it will solve the question of wages to the working
journalists for all time to come.”
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The Act as finally passed was entituled " The Wrking
Journalists (Conditions of Service) and M scel | aneous
Provi sions Act, 1955 (45 of 1955) and received the assent of
the President on Decenber 20, 1955.

The relevant provisions of the Act may now be referred to.
It was an Act to regulate certain conditions of service of
wor ki ng journalists and other persons enployed in newspaper
est abl i shnents. Newspaper establishnent " was defined in s.
2 (d) to nmean " an establishnment under the control of any
person or body of persons, whether incorporated or not, for
the production or publication of one or nore

50

newspapers or for conducting any news agency or syndicate
The definition of " working journalist " was alnbst in the
sane ternms as that in the Working Journalists (Industria
Di sputes) Act, 1955, -and included a proof reader. Al words
and expressions used but-not defined in this Act and defined
in the I'ndustrial D sputes Act, 1947, were under s. 2 (g) to
have t he meanings respectively assigned to themin that Act.
Section 3 applied the provisions of ‘the Industrial D sputes
Act, 1947, as it was in force for the time being, to working
journalists as they applied to, or in relation to worknen
within the meaning of that Act subject to the nodification
that s. 25 (F) of ‘that Act in its application to working
journalists in regard to the period of notice in relation to
the retrenchnent of’ a workman was to be construed as
substituting six nmonths in the case of the retrenchment of
an editor and three nonths, in the case of any other working
journalist. The period which | apsed between the publication
of the report and the enactnent of the Wrking Journalists
(I'ndustrial D sputes) Act, 1955, viz., fromJuly 14, 1954,
to March 12, 1955, was sought to be bridged over by s. 4
enacting special provisions in respect of certain cases of
retrenchnment during that period. Section 5 provided for the
payment of gratuity, inter alia, to aworking journalist who
had been in continuous service, whether before or after the
commencenent of the Act, for not less than three years in
any newspaper establishnent even when he vol untarily
resigned from service of that newspaper establishnent.
Section 6 laid down that no working journalist shall be
required or allowed to work in any newspaper establishnent
for nore than one hundred and forty-four hours during  any
peri od of four consecutive weeks, exclusive of the time for
neals. Every working journalist was under s. 7 entitled to
earned |eave and | eave on nedical certificate on the “terns
therein specified without prejudice to such holidays, casua
| eave or other kinds of |eave as m ght be prescribed. After
thus providing for retrenchnent conpensation, | payment of
gratuity, hours of work, and leave, ss. 8 to 1 1 of the Act
provi ded
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for fixation of the rates of wages in respect of ‘working
journalists. Section 8 authorised the Central Government by
notification in the Oficial Gazette to constitute a Wage
Board for fixing rates of wages in respect of the working
journalists in accordance with the provisions of the Act,
which Board was to consist of an equal nunmber of persons
nom nated by the Central Government to represent enployers
in relation to the newspaper establishments- and working
journa lists, and an independent person appointed by the
Central Governnent as the Chairnman thereof. Section 9 laid
down the circunstances which the Wage Board was to have
regard to in fixing rates of wages and these circunstances
were the cost of living, the prevalent rates of wages for
conparabl e employnents, the circunmstances relating to the
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newspaper industry in different regions of the country and
to any other circunstance which to the Board nmay seem
rel evant. The decision of the Board fixing rates of wages
was to be communi cated as soon as practicable to the Centra
CGovernment and this decision was under s. 10 to be published
by the Central Governnment in such manner as it thought fit
within a period of one nmonth fromthe date of its receipt by
the Central Governnent and the decision so published was to
cone into operation with effect fromsuch date as nmay be
speci fied, and where no date was so specified on the date of
its publication. Section 11 prescribed the powers and
procedure of the Board and stated that subject to any rules
of procedure which m ght be prescribed the Board may, for
the purpose of fixing rates of wages, exercise the sane
powers and follow the sanme procedure as an Industria
Tri bunal constituted wunder the Industrial Disputes Act,
1947, exercised or followed for the purpose of adjudicating
an industrial dispute referred to it. The decision of the
Board 'under -s. 12 was declared to be binding on al
enpl oyers in relation to newspaper establishnments and every
wor ki ng journalist was entitled to be paid wages at a rate
which was to be in no case less than the rate of wages fixed
by the Board. Sections 14 and 15 applied the provisions of
the I ndustrial Enpl oynent (Standi ng Orders)

52

Act, 1946, as it was in force for the tinme being and also
the provisions of the Enpl oyees’ Provident Funds Act, 1952,
as it was in force for the tine being, to every newspaper
establ i shnent in which twenty or nore persons were enpl oyed.
Section 17 provided for the recovery of noney due from an
enpl oyer and enacted that where any noney was ~due to a
newspaper enployee from an enployer ~ under any of the
provisions of the Act, whether by ~way of conpensation
gratuity or wages, the newspaper enployee mght, ' without
prejudi ce to any other node of recovery, make an application
to the State Governnment for the recovery of the noney due to
him and if the State Government ‘or such authority as the
State Governnent m ght specify in this behalf was ‘satisfied
that any noney was so due, it shall issue a certificate for
that anmount to the collector and the coll ector shall proceed
to recover that amount in the same manner as an arrear of
land revenue. Section 20 enpowered the Central Governnent
by. notification in the Oficial Gazette to nake rules to
carry out the purposes of the Act and in particular -and
wi t hout prejudice to the generality of the foregoing power,
such rules were to provide inter alia for the procedure to
be followed by the Board in fixing rates of wages. Al
rul es made under this section, as soon as practicable after
they were nmade were to be laid before both  Houses of
Par | i ament. The Working Journalists (Industrial Disputes)
Act, 1955, was repealed by s. 21 of the Act.

In pursuance of the power given under s. 20 of the Act the
Central Governnent published by a notification in the
Gazette of India-Part I1-Section 3, dated July 30,1956, The
Worki ng Journalists Wage Board Rul es, 1956 Rule 8 provided
that every question considered at a neeting of the Board was
to be decided by a nmajority of the votes of the nenbers
present and voting. |In the event of equality of votes the
Chairman was to have a casting vote. Rule 13 provided for
the resignation of the Chairman or any nmenber from his
of fice or menbership, as the case may be. The seat held by
them was to be deemed to have fallen vacant with effect from
the date the
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resignation of the Chairman or the nenber was accepted by
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the Central Governnent. Wen a vacancy thus arose in the
office of the Chairnan or in the nenbership of the Board,
the Central Government was to take inmediate steps to fill
the wvacancy in accordance with the Act and the proceedings
m ght’ be continued before the Board so reconstituted from
the stage at which the vacancy was so filled.

By a notification dated May 2, 1956, the Central Governnent
constituted a Wage Board under s. 8 of the Act for fixing
rates of wages in respect of working journalists in
accordance with the provisions of the Act, «consisting of
equal representatives of enmployers in relation to newspaper
establ i shnents and working journalists and appointed Shri H
V. Divatia, Retired Judge of the H gh Court of Judicature,
Bonbay, as the Chairman of the Board. The three nenbers of
the Board who were nonminated to represent enployers in
relation to newspaper establishnments were (1) Shri G
Nar asi mhan, Manager, The Hi ndu,  Madras and President, |ndian
and Eastern Newspaper Society; (2) Shri A R Bhat, ML.C
who had been-a nenber of the Press Commission and was the
Presi dent' of the 1ndian Language Newspapers Associ ation, as
al so the Chairman of the Mnimum Wages Inquiry Committee for
the Printing Industry in Bonbay and, (3) Shri -K P. Kesava
Menon, Editor, WMathrubhum, Calicut. The ot her three
menbers of the Board who were nominated to represent working
journalists were: (1) Shri G Venkataraman, M P., (2) Shr
C. Raghavan, Secretary-General, |ndian Federation of Wrking
Journalists, and (3) Shri G N Acharya, Assistant Editor,
Bonbay Chronicle.

Shri H V. Divatia, the Chairman of the Board, had wi de and
consi derabl e experience as Chairnman of the ~Textile Labour
Enquiry Conmmittee, Bonbay, had been the President of the
First |Industrial Court to be set up inilndiain 1938, and
had worked as an Industrial Tribunal dealing wth severa
di sputes as between several banks and enpl oyees, as well as
bet ween several insurance conpanies and their enpl oyees.
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The first neeting of the Board was held on May 26, 1956, in
the Bharatiya Vidya Bhavan at Bonbay. Sri Kesava Menon and
Shri G Narasi mhan were not present at this nmeeting. It was
a prelimnary neeting at which the Board set up a sub-
commttee consisting O Shri A R Bhat and Shri G N
Acharya to draft a questionnaire for issue to the various
journals and organisations concerned, wth a view to

eliciting factual data and other relevant i nfornmation
required for the fixation of wages for the working
journalists. The sub-committee was requested to hear in

mnd, while framng the questionnaire the need for: (1)
obtai ning detail ed accounts of newspaper establishnments; (2)
proper evaluation of the nature of and the work of various

cat egori es of wor ki ng journalists; and (3) proper
classification of the country into different areas- on the
basis of certain criteria |like population, cost of 'living,

etc. The questionnaire drafted by the sub-committee was to
be finalised by the chairman and circulated to all concerned
by the end of June, 1956.

The questionnaire was accordingly drawn up and was sent to

Universities and GCovernments, etc., and several ot her
organi sations and individuals interested in the inquiry of
the Board, and to all newspapers individually. It was

divided into three parts. Part " A" was intended to be
answered by newspapers, news agencies, organisations of
enpl oyers and of workinly Journalists and any individuals
who mght wish to do so. Part " B" was neant to be
answered by all newspapers and Part " C " by all news
agenci es.
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At the outset the Board pointed out that except where the
guestion itself indicated a different period or point of
time, the reporting period for purposes of parts " B " and "
C " of the questionnaire was the financial years (April | to
Mar ch 31) 1952- 53, 1953-54, and 1954-55, or in any
establ i shnents which followed a different accounting year, a
period of three years as near thereto as possible. It
further pointed out that tinder s. 11 of the Act the Board
had the powers of an Industrial Tribunal constituted under
t he I ndustri al Di sputes Act. In Part "A" of t he
guestionnaire wunder the heading " Cost of Living cost of
[iving
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index for the respective centres were called for and a
special question was addressed whether the basic m ninmm
wage, dearness allowance and netropolitan allowance in the
tabl e attached to paragraph 546 of the Press Commi ssion was
acceptable to the party questioned and, if not, what
variations would the: party suggest. and why. Conpar abl e
enpl oyrment -~ suggested included (a) H gher secondary schoo
teachers; (b) College and - ~university teachers; (c)
Journalists enployed as publicity and public relations
officers in the informati on departnents of the Central and
State Governnents; (d) Journalistic enployees of the news
service division /of “All India Radio and (e) Research
personnel of the econom c and social research departnents of
Central CGovernnent ministries |like  finance, |abour and
conmer ce. Under the heading " Special G rcunstances", the
only question addressed was question No. 7: " Are there in
your region any special conditions in respect of the
newspaper industry which affect the fixing of rates of wages
of working journalists ? If so, specify the conditions and
indicate how they affect the question of wages. " As
regards the principles of wage fixation the party questi oned
was to categorise the different newspaper establishments and
in doing so consider the follow ng factors, anpbng  others:
(a) Invested capital; (b) Gross revenue; (c) Advertisenent
revenue; (d) Circulation; (e) Periodicity of publication
(f) The existence of chains, nultiple units and conbines;
and (g) Location.
In part B " which was to be answered by newspapers were
i ncl uded under the heading Accounts : -
(1)Bal ance sheets and (2) Trading and profit and |oss
accounts of the newspapers as in the specinen forns attached
thereto for the reporting period. Questions were also
addressed in regard to the revenue of the newspapers inter
alia from the press, a process studio, outside work,
foundry, etc., and subscriptions as also the | expenditure
incurred on postage, distribution/sale, comssion and
rebate to advertisers, etc., and other itemns.
56
Al  information which was consi dered necessary by the Wge
Board for the purposes of fixation of the rates of wages was
thus sought to be elicited by the questionnaire.
It appears that Shri K P. Kesava Mllon sent in his
resignati on on or about June 21, 1956, and by a notification
dated July 14, 1956, the Central Government accepted the
said resignation and appointed in his place Shri K M
Cherian, nenber of the executive conmmttee of the Indian and
East ern Newspapers Association, one of the directors of the

Press Trust of |India and the Chief Editor, Mal ayal a
Manor ama, Kottayam as a nenber of the Board.
Qut of 5,465 newspapers, journals, etc., to whom the

guestionnaire was sent only 381 answered the sane; and out
of 502 dailies only 138 answered it. The Board had an
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anal ysis made of those who had replied to the questionnaire
and also of their replies thereto in regard to each of the
guestions contained in the questionnaire. It also got
statenments prepared according to the gross revenue of the
newspapers, the population of the centres, «circulation of
the papers, the cost of living index, scales of dearness
al | owance in certain States, figures of conpar abl e
enpl oynent s, pay scales of inmportant cat egori es of
journalists, etc., the total incone, break up of expenditure
inrelation to total income and total expenses, total income
in relation to net profits, and net | osses and net profits
in relation to circulation of the several newspapers which
had sent in the replies to the questionnaire,

Further neetings of the Board were held oil August 17, and
August 26, 1956, in Bonbay. Tile Chairnman inforned the
menbers that response fromjournals, organisations, etc., to
whom ' questionnaire was sent was unsatisfactory and it was
decided to issue a Press Note requesting the papers and
journals /'to send their replies, particularly to Part " B "
of the questionnaire, as soon as possible, inviting their
attention to the fact that the Board had powers of an
I ndustrial Tribunal under the Act, and if newspapers failed
to send their replies, the Board would be conpelled to take

further steps in ‘the matter. It was decided that for
pur poses
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of taking oral ‘evidence, the country be divided into 5
zones, nanely, Trivandrum Madras,  Delhi, Calcutta and
Bonbay and the Secretary was asked to sunmmon  w tnesses to
the nearest and convenient centre. It was further decided

that one hour should normally be allotted to each newspaper
3 hours for regional units and 2 hours for snaller units for
oral evidence. The Board al so discussed the question as to
the nunber of persons who might ordinarily be called for
oral evidence from each newspaper ~or Organisation. It
thought that one of the inportant  factors Governing the
findings of the Board would be the circulation /of each
newspaper, and as such it was decided that the figures wth
the Audit Bureau of G rculation Ltd., might be obtained at
once. The Board also decided to ask wtnesses, i f
necessary, to produce books of accounts, i ncone-tax
assessnment orders or any other docunent whichin its opinion
was essenti al

Meetings of the Board were held at Trivandrum from Sept enber
7, to Septenber 10, 1956, in Madras from Septenber 15, to
Sept ember 20, 1956, in New Del hi from Cctober 19, to Cctober
26, 1956, in Calcutta from Novenmber 25, to Decenber 4, 1956,
and in Bonbay from January 4, to January 10, | 1957, _from
January 20, to February 6, 1957, from March 25 to March 31
1957 and finally fromApril 22 to April 24, 1957.

Evi dence of several journalists and persons connected wth
the newspaper industry was recorded at the respective pl aces
and at its meeting in Bonmbay from March 25, to March 31
1957, the Board entered upon its final deliberations. At
this neeting the chairnan inpressed upon the nenbers the
desirability of arriving at unani nous decisions with regard
to the fixation of wages, etc. He further stated that he
woul d be extrenely happy if representatives- of newspaper
i ndustry and of working journalists could come to nmutua
agreement by direct discussions and he assured his utnost
co-operation and help in arriving at decisions on points on

whi ch they could not agree. Menber s wel cored this
suggesti on and decided to
58

di scuss various issues anong thenselves in the afternoon and
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on the foll ow ng days.
After considerabl e discussion on March 25, 1957, and March
26, 1957, in which the representatives of the newspapers and

of working journalists had joint Sittings, unani nmous
deci si ons were arrived at on (i) classification of
newspapers, (ii) classification of centres and (i)

classification of enployees, except on one point, nanely,
classification of group, multiple units and chains on the
basis of their total gross revenue. This was agreed to by a
majority decision. The chairman and the representatives of
t he wor Ki ng journalists voted in favour whil e t he
representatives of the enployers voted against. Regar di ng
scales of pay, the chairman suggested at the neeting of
March 27, 1957, that pending final settlement of the issue
the parties should submt figures of scales based on both
assunptions, nanely,” consolidated wages and basic scales
with separate dearness allowance. Both sides agreed to
submit ~concrete suggestions on the follow ng day. At the
Board’'s nmeeting on March 28, 1957, the representatives of
the enployers stated that the term CC rates of pay " did not
include scales of pay ; there fore, the Board was not
conpetent to fix scales of working journalists and they
submitted a witten statement signed by all of themto the

chai rman in support of their contenti on. The
representatives of the working journalists argued that the
Board was conpetent to fix scales of pay. The chairman
adjourned the sitting of the Board to study this issue. A

copy of t he witten st at enent subm tted by t he
representatives of the enployers was given to t he
representatives of ~the working journalists and t hey
submitted a witten reply the sane afternoon contendi ng that
the Board was conpetent to fix scales of pay of " various
categories of working journalists.” At its neeting on March
29, 1957, the Board discussed its own conpetency to fix
scal es of pay. The chairnman ~expressed his opinion in
witing, whereby he held that the Board was conmpetent to fix
scales of pay. On a vote being taken according to/'r. 8 of
the Working Journalists Wage Board Rul es, 1956, the chairman
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and the representatives of the working journalists voted in
favour of the conpetence of the Board to fix scales of pay,
while the representatives of the enployers voted against it.
Thereafter, several suggestions were made on this question

but since there was no possibility of any agreenent on this
i ssue, the chairnman suggested that nmenbers should submt
their specific scales to himfor his study to which the mem
bers agreed. It was also decided that the <chairman would
have separate discussions with representatives ([ of working
journalists in the nmorning and wth representatives of
enpl oyers in the afternoon of March 30, 1957. It was also
deci ded that the Board should neet again on March 31, @ 1957,
for further discussions. No final decision was however
arrived at in the neeting of the Board held on March 31

1957, on scal es of pay, allowances, date of operation of the
decision, etc. It was decided that the Board should neet
again on April 22, 1957, to take final decisions.

A meeting of the Board was accordingly held fromApril 22 to
24, 1957, in the office of the Wage Board at Bombay. It was
unani nously agreed that the word "decision" should be wused
wherever the word " report" occurred. The question of the
nature of the decisions which should be submtted to the

CGovernment was then considered. It was agreed that reasons
need not be given for each of the decisions, and that it
would be sufficient only to record the decisions. The

menbers then requested the chairman to study the proposals
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regarding scales of pay, etc., submitted by, both the
parties and to give his own proposals so that they may take
a final decision. Accordingly, the chairman circulated to
all the menbers his proposals regarding pay scal es, dearness
al  owance, | ocation allowance and retainer allowance.

The following were the decisions arrived at by the Board on
the wvarious points wunder consideration and they wer e
unani nous except where otherwi se stated. The sane nmay be
set out here so far as they are relevant for the purposes of
the inquiry before US

1. For the purpose of fixation of wages of working
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journalists, newspaper, ' establishnments should be grouped
under different classes.

2. Except in the case of weeklies and other periodicals
expressly provided for hereinafter, newspaper establishnents
shoul d be classified on the basis of their gross revenue.

3. For purposes of classification, revenue from al
sources of a newspaper establishment, should be taken for
ascertaining gross revenue.

4, Classification of Newspaper Establishnments:

Dai |l i es- Newspaper Establishnents should be classified under
the following five classes:-

d ass Gross Revenue

" A" over Rs. 25 | akhs

" B" over Rs. 12-1/2 to 25 | akhs

" C' over Rs. 5to 12-1/2 | akhs

" D' over Rs. 2-1/2 to 5 | akhs

" E' Rs. 2-1/2 | akhs and bel ow

5. dassification of newspaper ~ establishments should be
based on the average gross revenue of the three-year period,
1952, 1953 and 1954.

6. It shall be open to the parties'to seek re-classifi-
cation of the newspaper establishments on the basis of the
average of every three years commencing fromthe year 1955.
11. G oups, nultiple units and chains should be classified
on the basis of the total gross revenue of /all the
constituent wunits. (This was a nmjority decision, the
chairman and the representatives of the working journalists
voting for and the representatives of the enployers voting
agai nst) .

12. A newspaper establishment will be classified as:-

(i) Agroup, if it publishes nore than one newspaper from
one centre;

(ii) A multiple wunit, if it publishes the sanme newspaper
fromnore than one centre

(iii) A chain, if it publishes nore than one newspaper
fromnore than one centre

61

20. Wérking journalists enpl oyed in newspaper

establ i shnents shoul d be grouped as foll ows:

(a) Full tinme enpl oyees:

G oup |: Editor

G oup [1: Assistant Editor, Leader Witer, News Editor
Commercial Editor, Sports Editor, Film or Art Editor,
Feature Editor, Literary Editor, Special Correspondent,
Chi ef Reporter, Chief Sub-Editor and Cartoonist.

Goup Ill: Sub-Editors and Reporters of all kind and full
time correspondents not included in Goup(ll); news
phot ographers and other journalists not covered in the
gr oups.

Group |V: Proof Reader-

(b) Part time enpl oyees:

Correspondents who are part tine enployees of a newspaper
establ i shnent and whose principal avocation is that of
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journalism

An enpl oyee shoul d be deened to be a full tine enployee if
under the conditions of service such enployee is not allowed
to work for any other newspaper establishnents.

23. The wage scal es and grades recomended by the chairman
were agreed to by a majority decision. The chairman and the
representatives of the working journalists voted for and the
representatives of the enployers voted against. Shri That
suggested that wage scales should be conditional on a
newspaper establishnent nmaking profits in any particular
year and also that time should be given to the newspaper
establishnents for bringing the scales into operation

These suggestions, however, were not acceptable to the
nmajority.

Wages, scales and grades: (as agreed to by the mgjority)
were as under: Wdrking journalists of different groups
enployed in different classes of newspaper establishnents
shoul d be paid the follow ng basic wages per mensem
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1. Dailies.
C ass of G oup of Starting Scal e
News - Enpl oyees Pay
papers
E IV 90 No Scal e
11
I 150 No Scal e
|
D IV 100100-5-165(13 Yrs.)
EB-7-200-(5 Yrs.)
11 115115-7-1/2--205 (12 Yrs.)
EB- 15-295 (6 Yrs.)
I 200200- 20- 400 (10 Yrs.)
|
C IV 100100-5-165 (13 Yrs.)

EB- 7- 200- (5 Yrs.)
[ 125125-10-245 (12 Yrs.)
EB-12J-320 (6 Yrs.)
Il 225225-20-385 (8 Yrs.)
EB-30-445 (2 Yrs.)
I 350350- 25-550 (8 Yrs.)
-40-630 (2 Yrs.)
B Y 100100-5-165 (13 Yrs.)
EB- 7-200 (5 Yrs.)
[ 150150-12J3-300 (12 Yrs.)
EB- 20- 420 (6 Yrs.)
[l 350350-20-510 (8 Yrs.)
EB- 30-570 (2 Yrs.)
I 500500-30-740 (8 YrS.)
-40-820 (2 Yrs.)
A IV 125125-7-1/2--215 (12 Yrs.)
EB- 10- 275 (6 Yrs.)
[ 175175-20-415 (12 Yrs.)
EB- 25-515 (4 Yrs.)
[l 500500-40-820 (8 ¥Yrs.)
EB- 50-920 (2 Yrs.)
I 10001000-50-1300 (6 Yrs.)
-75-1600 (4 Yrs.)
Dear ness al l owance, location allowance and part time
enpl oyees remuneration were also mjority decisions. The
chairman and the representatives of the working
63
journalists voting for and the representatives of the
enpl oyers voting agai nst.
28. O her allowances:-1n view of the paucity of evidence on
the subject, the Board decided that the fixation of
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conveyance and other allowances should be left to collective
bar gai ni ng between the working journalists and the newspaper
establ i shments concer ned.

29. Fitment of enployees:-For fitment of the present
enpl oyees into the new scales, service in a particul ar grade
and category and in the particul ar newspaper establishnent
al one shoul d be taken into account.

30. In no case should the present enolunents of the
enpl oyees be reduced as a; result of the operation of this
deci si on.

35. Wen a newspaper establishnent is re-classified as per
para. 6 supra, the existing pay of the staff should be
protected. But future increnents and scal es should be those
applicable to the class of paper into which it falls.

38. Date of operation:-The Board s decision should be
operative fromthe date of constitution of the Board (i.e.
2-5-1956) in respect of newspaper eseablishnents comng
under Cass " A", " B" and " C" and from a date six
nonths' from the date of appointnent of the Board (i.e.
1-11-1956) in the case of newspaper establishments wunder
Class " D" &" E' (This was also amgjority decision. The
chairman and the representatives of the working journalists
voted for and the representatives of the enployers voted
agai nst) .

41. The Governnent of 1ndia should constitute a Wage Board
under the Act, to review the effect of the decisions of the
Board on the newspaper establishnents and the working
journalists, after the expiry of 3 years but not later than
5 years fromthe date of the publication of the decisions of
t he Board.

These decisions were recorded on April 30, 1957,  but the
representatives of the enployers thought fit to append a
m nute of dissent and the chairnman also put on record a note
on the sane day expl aining the
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reasons for the decisions thus recorded. These docunents
are of vital inportance in the determnation of the issues
bef ore us.

In the mnute of dissent recorded by the representatives of
the enployers they started with an expressi on-of regret that
the conditions in the newspaper industry did not Permt them
to accept the mpjority view. They expressed their opinion
that the fixation of rates of wages should be governed by
the following criteria

(i) normal needs of a worker;

(ii) capacity of the industry to pay;

(iii) nature of the industry; and

(iv) effect on the developnent of the industry and on
enpl oyment. They pointed out that:

(a) The newspaper industry was a class by itself. The
selling price of its product was ordinarily below.its cost
of production. Further, the cost of production specially
that of newsprint, went on varying and the frequent rises in
newsprint price made it difficult to plan and undertake —any
long termcomitment of an increasing expenditure.

(b) The inconme of the newspaper industry was principally
derived from two nmain sources: sales of copies and
adverti senent. Wi | e sal es depended on public acceptance,
i ncome from advertisement depended upon circul ation
prestige and purchasi ng power of readers. Al those factors
made publishing of newspapers a hazardous undertaking and

the hazard continued throughout it-, existence wth the
result that it was obligatory that the rates of wages or
scal es ,should be fixed at the mininumlevel, leaving it to

the enployees to share the prosperity of the units through
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bonuses.

(c) It was not ordinarily easy for newspapers to increase
the selling price and it had been the experience of some
est abl i shed newspapers that such a course, when adopted, had
i nvariably brought about a reduction in circulation. The
fall in circulation had in turn an adverse effect on the
advertisement revenue. The sales or advertisenent incone of
a newspaper was not responsive to a progressive increase in
expendi t ure.
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(d) 1In any fixation of wages of a section of enployees, its
effect on other sections had to be taken into consideration

Editorial enpl oyees were one section of a newspaper
establishnent and any increase in their enmolunents would
have its inevitable repercussions on the wages of other
sections. The salaries of working Journalists would roughly
be one-fifth of the total wage bill. The factory staff had
a great bargaining power and as such any increase in the
salaries ‘and - introduction of  scales in the editoria

departrment ~woul d have to be followed by an increase in the
wages and-introduction of time scales in the factory si de.

(e) It was the adverti senent revenue that principally decided

the capacity to pay of a newspaper industry. It was not
enough to take into consideration the gross revenue of a
newspaper alone but also the proportion of advertisenent
revenue in it. This meant that m ninumsalaries and scales
to be fixed on an All-India basis would perforce have to be
low if the newpapers in |Ianguage of regions with a |ow
purchasi ng power such as Keralaand Oissa were not to be
handi capped. It would therefore be fair both to the
i ndustry and enpl oyees if wages were fixed regi onw se.

(f) The proposals, which the majority had nade, " clearly
showed that, according to it the domi nating principle of
wage fixation wag the need of the worker as conceived by
them irrespective of its effect-on the industry. The Board
had not before it sufficient data needed for the proper
assessment of the paying capacity of the industry. The
profit and | oss statements of the daily newspaper
establishnents for the year 19.54-55 as subnitted to the
Board revealed that while 43 of themhad showmn profits 40

had incurred |osses. The. condition of the  newspaper
industry in the country as a whol e coul d not be considered
sati sfactory. The proposal s enbodied in the decision nade

by the mmjority were therefore unduly high. They woul d
i Mmediately throw a huge burden on many papers, a _burden
whi ch woul d progressively grow for sone
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years, and would be still bigger when its inpact takes place
on the wages of enployees of its other sections.. Al 'this
will in its turn add to the burden of ©provident /fund

gratuity, etc., when the full inpact of the burden took
pl ace and the wages of the entire newspaper establishnents
went up, it would throw out of gear the economy of nmost of
the newspapers. It mght be that there may not be  nany
closures i mediately, because many of the newspapers would
not be in a position to neet the liability of retrenchnent
conpensation, gratuity, etc., resulting fromsuch a step,
newspapers would try to nmeet the liability by borrowing to
the extent possible and when their credit was exhausted,
they nust close down. So far as new newspaper pronotions
were concerned, they would be few and far between, with the
result that after a few years it would be found that the
nunber of daily newspapers in the country had not increased
but had gone down. Such an eventuality was not in the
interests of the country both fromthe point of view of
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enpl oyment as well as of freedom of expression
(g) As regards chains and groups the criterion for
classification adopted by the mgjority was wunfair and

unnat ur al . The total gross revenue of all the units in a
chain or a group gave an unreal picture of its capacity to
pay.

(h)Gving of retrospective effect, would help only to
aggravate the troubles of the newspaper industry which had
been already call ed upon to devise ways and neans of neeting
the burden of retrospective gratuity.

(i) As regards the prevalent rates of wages for conparable
enpl oyments the nature of work of the working journalists in
newspaper establishnents could not be conpared wth other
avocations or professions and the rates of wages of working
journalists should be fixed only in the context of the
financial condition of the newspaper industry. Conpari son
could, however, be made within limts, nanely with respect
to alternative enpl oynents available to persons with simlar
educat i onal qual i fications in particular regi ons or
| ocalities. Fromthat point of viewthe salaries paid to
secondary school teachers, college and university
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teachers and enpl oyees in comercial firnms and banks should
be taken into consideration, but the majority had rejected
this view

The note of the chairman was neant to explain the reasons of
the decisions which he stated he at least had in view and
some of which were accepted unaninously and . others were
accepted by some nmenbers and- thereby becane majority

deci si ons. At the outset the chairman explained that nost
of the recomrendati ons of the Press Comm ssion were intended
for the betternent of the economc condition of small and

medi um newspapers, such as price page schedule, telescopic
rates for Government adverti senents and their fair
distribution anbng newspapers, statutory restrictions on
mal practices so as to elimnate cutthroat conpetition and
fixation of news agency tariff,-, (which still remained to be
i mpl enented and there had been no stability in the prices of
newsprint which constituted a considerable proportion of the
expendi ture of a newspaper. These circunst ances had
necessitated the fixing of a mni numwage |ower -than that
recommended by the Press Comm ssion.

As regards fixation of the rates of wages, the chairman
observed

"In fixing the rates of wages, we have based them on the
condition of the newspaper industry as a whole and  not on
t he effect which they wll produce on a particul ar
newspaper. W can only proceed on the average gross income
of a newspaper falling under the sane class and not on the
lowest wunit in that class. Oherwise, there wll  be no
i mprovenment in any unit of the same class, and the status
quo night remain. Wth the extrenely divergent conditions
obtaining in both English as well as Indian [|anguage
newspapers, it is inpossible to try to avoid any small - or
medi um newspaper being adversely affected. Wen the tone
and condition of journalismin India has to be brought on a
hi gher level it is inevitable that in doing so, nore or |ess
burden will fall on several newspapers ; | realise that in
cases where wages are very |low and dearness allowance is
al so | ow or even non-existent and there are no scal es
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at all, the reaction to our wage schedule will be one of
resentnment by the proprietors. Sonme anonalies may al so be
pointed out; but it nust be renenbered that we had no data
of all the newspapers before us and where we had, it was in
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many cases not satisfactory. Under these circunstances, we
cannot satisfy all newspapers as well as journalists.

However, wehave tried to proceed on the basis of accepted
principles also keeping in view the recomendations of the
Press Comm ssion and not on the editorial expenditure of
each newspaper. | amalso of the opinion that by rationa
managenent there is great scope for increasing the incone of
newspapers and we have evi dence before us that the future of
the Indian | anguage newspapers is bright, having regard to
i ncreasing literacy and the growt h of politica
consci ousness of the reading public. Wen there are wide
disparities, there cannot be any adjustnment which m ght

satisfy all persons interested. W hope no newspaper is
forced to close down as a result of our decision. But if
there is a good paper and it deserves to exist, we hope the
Governnent and the public will help it to continue."

The chai rman then proceeded to observe:

" We do not consider it a matter of regret if our decisions
di scourage the entry into this industry of persons without
the necessary resources required for the paynent of a
reasonable mni mumwage. Wiile we are anxious to pronote
and encourage the growh of small newspapers, we also fee
strongly that it should not be at the expense of the working
journalists. The sane applies, in our view, to newspapers
started for political, religious or any other propaganda."”
The reason for grouping all the constituent units of the
same group or chain in the sane class in which they would
fall on the basis of the total gross incone of the entire
establ i shnent was given by the chairman as under: -

" One of the difficult tasks before us was to fix the wages
of Journalists working .in newspapers which have recently
cone to exist in our country. Al the
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accounts of the constituent units in the sane group or chain
are merged together with the result that the | osses of the
weaker units are borne fromthe high income of prosperous
units. There is considerable disparity in the wages of
journalists doing the sane kind of work in the various
constituent units situated in different centres. =~ The Press
Conmi ssion has strongly criticised the nethods of such
chai ns and groups and their adverse effects on the
enpl oyees. W have decided to group all —the constituent
units of the sane group or chain in the same class in~ which
they would fall on the basis of the total gross incone  of
the entire establishnent. W are conscious-that as a result
of this decision, sone of the journalists in the weak wunits
of the same group or chain may get rmuch nore than those
working in its highest income wunits. [f “however, our
principle is good and scientific, the inevitable result of
its application should be judged fromthe stand-point of
I ndi an Journalismas a whole and not on the burdentit  casts
on a particular establishment. It nay be added that in our
view, the principle on which we have proceeded is one of the
main steps to give effect to the views expressed by the

The chairman then referred to the points which t he
representatives of the newspaper enployers had urged as to
the -burden which mght be cast as a result of the decisions
and expressed hinsel f as under

" | synpathise with their view point and in ny opinion
looking to all the circunmstances, especially the fact that
this is the first attenpt to fix rates of wages for
journalists, it is probable that sone anonalies may result
from the inplenentation of our decisions. We are,
therefore, averse to inposing a wage schedul e of all classes
of newspapers on a permanent basis. It is, thus inmportant
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that the wage rates fixed by us should be open to review and
revision in the light of experience gained within a period
of 3 to 5 years. This becones necessary especially in view
of the fact that the data available to us have not been as
conplete as we would have wished them to be, and also
because it is difficult for us at this stage to
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work out wth any degree of precision, the economic and
ot her effects of our decisions on the newspaper industry as
a whole."

The chairman suggested as a palliative the creation by the
CGover nient of I ndi a i medi ately of a st andsi ng
adm ni strative machi nery "which could al so conmbine in itself
t he functions of inplenenting and admi ni stering our
decisions and that of preparing the ground for the review
and revision envisaged after 3 to 5 years. This nachinery
should collect fromall newspaper establishnments in the
country on systematic basis detailed information and data
such as /those on enploynent, wage rates, and earnings,
financial condition of papers, figures of circulation, etc.,
which rmay be required for the assessnent of the effects of
our decisions at the tine of the review"

The above decision of the Wage Board was published by the
Central Governnent in the Gazette of India Extraordinary
dated May 11, 1957. ~The Comm ssioner of - Labour, Madras,
issued a circular on My 30, 1957, calling wupon the
managenents of all newspaper establishnments in the State to
send to himthe report of the gross revenue for the three

years, i. e., 1952, 1953 and 1954, within a period of one
nmonth from the date of the publication of the Board' s
decision, i. e., not later than June 10, 1957. Wit

Petition No. 91 of 1957 was thereupon filed  on ‘June 13,
1957, by the Express Newspapers (Private) Ltd., against the
Union of India & others and this petition was foll owed up by
simlar petitions filed on August 9, 1957, by the Press
Trust of India Ltd., the Indian National Press (Bonbay)
Private Ltd., and the Saurashtra Trust, being Petitions Nos.
99, 100, and 101 of 1957 respectively. The H ndustan / Tines
Ltd., New Delhi filed on August. 23, 1957, “a sinlar
petition, being Petition No. 103 of 1957, and three nore
petitions, being Petitions Nos. 116, 117 and 118  of 1957,
were filed by the Loksatta Karyal aya, Baroda, Sandesh Ltd.
Ahnmedabad and Jan Satta Karyal aya, Ahnedabad, respectively,
on Septenber 18, 1957.

The Express Newspapers (Private) Ltd., the petitioners in
Petition No. 91 of 1957, otherw se terned
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the " Express Goup ", are the biggest chain in_the
newspaper world in India. They publish (i) Indian Express,
an English Daily, from Madras, Bonbay, Del hi and Madurai
(ii) Sunday Standard, an English Wekly, fromthree centres-
Madr as, Bonbay and Del hi, (iii) Dinmani, a Tam| Daily from
Madras and Madurai, (iv) Dinmani Kadir, a Tam | Wekly from
Madr as, (v) Lokasatta, a Mratha Daily, and Sunday
Lokasatta, a Maratha Wekly, from Bonbay, (vi) Screen, an
English Weekly from Bonbay and (vii) Andhra Prabha, a Tel ugu
Daily and Wekly. The total nunber of working journalists
enpl oyed by themare 331, out of whomthere are 123 proof
readers, as against 1570 who formthe other menbers of the
staff. The present enolunents of the working journalists in
their enploy amount to Rs. 9,77,892, whereas if the decision
of the Wage Board were given effect to they would go up to
Rs. 15,21,282-12 thus increasing the wage bill of the
wor ki ng journalists annually by Rs. 5,43,390-12. They would
al so have to pay remuneration to t he part-time
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correspondents on the basis of retainer as well as paynent
for news items on columm basis. That would involve an
additional burden of about Rs. 1 Ilakh a year. The
retrospective operation of the Wage Board's decision wth
effect from My 2, 1956, in their case would further involve
a payment of Rs. 5,16,337-20. This would be the extra
burden not taking account the liability for past gratuity
and the recurring gratuity as awarded under the provisions
of the Act and al so the increased burden which would have to
be borne by reason of the inpact of the provisions in regard
to reduced hours of working, increase in |eave, etc.,
provided therein. |[If, noreover, the nmenbers of the staff
who are not included in the definition of wor Ki ng
journalists nade simlar demands for increasing their
emol uments and bettering their conditions of service then
there would be an additional burden which is estimated at
Rs. 9,92, 443-68.

The Press Trust of India Ltd., the petitioners in Petition
No. 99 of 1957, ~are a non-profit nmaking cooperative
organi zat'ion of newspaper proprietors. They
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enpl oy 820 enployees in all, out of whom 170 are working
journalists and 650 do not cone wthin that definition

Thei r t ot al wage bill is Rs. 21,00, 000 per year
(approxi mately) out of which the annual salary of the
working journalists i's Rs. 9,00,000. The ,increase in their
wage bill due to increase in the salary of the working
journalists as per the decision of the. Wage Board would
cone to Rs. 4,05,600 and they would have to pay by way of
arrears by reason of the retrospective operation of the
decision another sum of Rs. 4,05 600 to the wor Ki ng

journalists. There woul d al so be an additional financia
burden of Rs. 60,000 every year by reason of the recurring
i ncrenents in the nonthly salaries  of t he wor Ki ng

journalists enployed by them If the benefits of the Wage
Board decision were extended to the other nenbers  of the
staff who are not working journalists within the definition
of that term but who have al so nade sinilar demands on/ t hem
a further annual burden woul d be inposed on the petitioners
which is estimted at Rs. 3,90, 000. | f —perchance the
petitioners not being able to run their concern except at a
| oss intended to close down the sanme, the anmount which they
woul d have to pay to the working journalists under the pro-
vi sions of the Act and the decision of the Wage Board would
be Rs. 23,68,500 as against the old scale liability of Rs.
11, 62,500 and the other nenbers of the staff who do not fal
within the category of working journalists would have to be
paid a further sumof Rs. 15,50,000. The total liability of
the petitioners in such an event would anount to Rs.
39,118,000 as against the old liability of Rs. 27,12,500.

The |Indian National Press (Bonbay) Private Ltd., <“otherw se
known as the Free Press Group, are petitioners in Petition
No. 100 of 1957. They publish (i) Free Press Journal, a
nmorning English Daily (ii) Free Press Bulletin, an evening
English Daily (iii) Bharat Jyoti, an English Wekly (iv)
Janashakti, a norning GQujarati Daily and (v) Navashakthi, a
Marathi Dailyall from Bonbay. They enploy 442 enployees
including part-time correspondents out of whom 65 are
wor ki ng journalists and 21 are proof readers and the
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rest formnenbers of the other staff not falling within the
category of working journalists. The effect of the decision
of the Wage Board would be that there would have to be an
i mredi at e payment of Rs. 1,73,811 by reason of t he
retrospective operation of the decision and there will also
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be an annual 'increase in the wage bill to the sane extent,
i. e., Rs. 1,73,811. There will also be a yearly recurring
increase to the extent of Rs. 22,470 and also corresponding
increase for contribution to the provident fund on account
of increase in salary. Under the provisions of the Act in
regard to reduced hours of work, and increase in |eave,
noreover, there will be an increase in liability to pay Rs.
90,669 and Rs. 29,806 respectively, in the case of working
journalists, besides the liability for past gratuity in
another sumof Rs. 1,08,534 and recurring annual liability
for gratuity in a sumof Rs. 17,995. |If simlar Dbenefits
woul d have to be given to the other nmenbers of the staff who
do not fall within the definition of working journalists the
annual burden woul d be increased by a sumof Rs. 1,80, 000.
This would be the position by reason of the petitioners
being classified and treated as a chain of newspapers and

havi ng been classified as " A " cl ass newspaper
establ i shnment on a total conputation of the gross revenue of
all their units. If they were not so treated and the

conponent. _units were classified ontheir individual gross
revenue the result would be that the Free Press Journal, the
Free Press Bulletin and the Bharat Jyoti would fall wthin
class " A", and Navashakti would fall within class " C "
and Janashakti would fall within class "D' thus mnimnmsing
the burden inposed upon them by the inpact of the Wage Board
deci si on.

The Saurashtra Trust, the petitionersin Petition No. 101 of

1957, are another chain of newspapers and they publish (i)

Janmabhoonmi, a GQujrati Daily fromBonbay, (ii) ' Janmabhoomi

and Pravasi, a GQujrati_Wekly from Bonbay, (iii) Lokmanya, a
Marathi Daily from Bonbay, (iv) Vyapar, a Gujrati Wekly
conmer ci al paper from Bonmbay, (v) Ful chhab, a Gujrati Daily
fromRajkot, (vi) Pratap, a Qujrati

10
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Daily from Surat, (vii) Cuttccha Mtra, a Gujrati Daily from
Bhuj (Cutch) and, (viii) Nav Bharat, a Gujrati Daily from
Bar oda. They enploy 445 enployees out of whom 60 are
working journalists and 12, proof readers and the rest
bel ong to the other nenbers of the staff. The effect of the
Wage Board decision on themwould be to inmpose on them a
burden of Rs. 1,59,528 by reason of the Tretrospective
operation of the decision and an annual increase in the wage
bill of Rs. 1,59,528 for the first year and an annual recur-
ring increase of Rs. 22,000. The operation of ss. 6 and 7
of the Act in regard to reduced hours of work and provision
for increased | eave woul d i npose an additional burden of Rs.

42,000 per year. The liability for pastgratuity would be
Rs. 93,376 and the recurring annual increase in gratuity

woul d be Rs. 11,000. |If simlar benefits were also given to
the other nmenmbers of the staff who were not- working
journalists the annual burden will increase by Rs. 5,18, 964,

by reason of their classification as "A" class newspaper
establ i shnment on a chain basis, all the component units have
got to be treated as "A' class newspapers, whereas if they
were classified on a conputation of the gross revenue of
their conponent units VWapar would fall within dass "B" the
Janmabhoonmi and Lokmanya would fall within Cass "C' and the
Cutccha Mtra, Fulchhab and Pratap would fall within d ass
"E". The inequity of this measure is, noreover, sought to
be augnented by their pointing out that whereas t he
Janmabhooni from Bonbay is placed in the "A" Cass, Bonbay
Sanmachar (Bonbay), a nmorning Gujrati Daily from Bonbay,
whi ch has a | arger gross revenue than Janmabhooni taken as a
single unit is placed in Class B. Simlarly, the Pratap from
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Surat is placed in Class A whereas the Gujrat Mtra from
Surat which has a larger gross revenue than the Pratap is
placed in Class "B" because of its being treated as a unit
by itself; and the Fulchhab from Rajkot is also placed in
Class "A", whereas the Jaihind fromRajkot, which has a
| arger gross revenue than the Ful chhab, is placed in C ass
"C' for an identical reason. The total cost of closing down
the concern, if perchance
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the petitioners have to so close down owing to their
inability to <carry on the business except at a loss, is

worked out at Rs. 6,13,921 for the working journalists as
against the old basis of Rs. 1,00,890. The figure for the
rest of the staff who are not working journalists is
conputed at Rs. 3,08,112 with the result that the total cost
of cl osing down on the newbasis under the provisions of the
Act and the decision of the Wage Board woul d be Rs. 9, 22,033
as against what otherw se woul.d have been a sum of Rs.
4, 09, 002.

The Hindustan Tines Ltd., New Delhi, the petitioners in
Petition No. 103 of 1957, otherw se called "the Hindustan
Times Goup", publish (i) H ndustan Tines, an English
(morning) Daily, (ii) Hi ndustan Tinmes (Evening News) an
English (evening) Daily, (iii) Overseas H ndustan Tines, an
English Wekly, (iv)  Hondustan, a Hndi  Daily, and (v)
Sapt ahi k Hindustan, /a H ndi Wekly-all from Delhi. They
enploy a total nunber of 695 enpl oyees out of whom 79 are
wor ki ng journalists, 14 are proof readers and the rest,
viz., 602 are other nenbers of the staff. The wages paid to
the working journalists absorb about one-third of the tota
wage bill as agai nst 602 other nenbers of the -staff whose
wage bill constitutes the remaining two-thirds. If the
deci si on of the Wge Board is given effect to the
petitioners would be subjected tothe followi ng additiona
l[iabilities in respect of working journalists alone : (i)
Increase in the annual wage bill Rs. 2,16,000 (Approx.) (ii)
Arrears of payments from May 2, 1956, to April 30,1957, Rs.
1,89,000 (iii) Past liability in respect of gratuity as on
March 31, 1957, Rs. 2,65,000 (iv) Recurring annual liability
of gratuity Rs. 28,000. The total liability thus comes to
Rs. 6,98,000. The above figures do not include increased

[iability on account of the petitioners’ contri bution
towards provident fund, |eave rules and paynent to part-tine
correspondents. There would also be a further recurring
increase in the wage bill by reason of the increnents ~which

woul d have to be given to the various categories of ~ working
journalists on the scal es of wages prescribed by the Wge

Boar d. If other menbers of the staff (who are not working
journalists") were to be considered for
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increase in their enolunents, etc., there will be a further
burden on the petitioners conputed as under

(a)l ncrease in the annual wage bill, Rs. 5,02,000 (Approx.),

(b) arrears of payments from May 2, 1956, to April 30, 1957,
Rs. 4,51,000 (Approx.), (c) Past liability in respect  of
gratuity as on March 31, 1957, Rs. 5,50,000 (Approx.), (d)
Recurring annual liability for gratuity Rs. 60, 000
(Approx.). The total cones to Rs. 15,63, 000.

The petitioners in Petition No. 116 of 1957 are the Loksatta
Karyal aya, Baroda, which publish the Loksatta, a Gujarati
Daily from Baroda. They enploy 15 working journalists. The
annual wage bill of working journalists would have to be
i ncreased by reason of the decision of the Wage Board by Rs.
10,800; the burden of paynment of retrospective liability
being Rs. 9,600. Mreover, there will be a recurring annua
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burden of Rs. 6,340 inclusive of the expenditure involved by
reason of the provisions as to (i) Notice pay, (ii)
Gratuity, (iii) Retrenchnment conpensation and (iv) Extra
burden of reduced hours of work and increased | eave.

The Sandesh Ltd., the petitioners in Petition No. 117 of
1957, otherwise styled, the Sandesh Goup, Ahmeda bad

publish (i) Sandesh, a norning Gujarati Daily, (ii) Sevak

an evening Gujarati Daily, (iii) Bal Sandesh, a Gujarati
Weekly, and (iv) Aram and (v) Sat Sandesh, Gujarati
Mont hli es-all from Ahnedabad. They enploy a total staff of
205 empl oyees out of whomthere are 11 working journalists,
7 proof readers and the rest 187 constitute the other
nmenbers of the staff. The increase in the wage bill of the
wor ki ng journalists under the provisions of the Act would be
Rs. 24,807 per year besides a simlar liability for Rs.
24,807 by reason of the retrospective operation of the
deci si on. There will be an increase in expenditure to the
tune of Rs. 30,900 by reason of the reduced working hours
and increasein |eave and holidays, a liability of Rs. 31

597 for  past gratuity and Rs. 24,807 every year for
recurring gratuity as also Rs. 1,530 for recurring increase
in wages of the working journalists. The financial burden
in the case of proof-readers who
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are included in the definition of working journalists tinder
the terns of the Act would be Rs. 5,724 per year. | f

simlar benefits were to be given tothe other nenbers of
the staff who are' not working journalists the annua

increase in the burden will be Rs. 1,89, 816. The tota

costs of closing down if ~such an eventuality’ wer e
cont enpl at ed would be Rs. 1,08,997 for the wor Ki ng
journalists only as against a liability of Rs: 22,755 on the
ol d basis. The other nenbers of the staff would have to be
paid Rs. 1,46,351 and the total cost of closing down the
whol e concern woul d thus conic to Rs. 2,55,349 under the new
di spensati on as against Rs. 1,69, 106 as of old.

The Jansatta Karyal aya, Ahnedabad, petitioners in /Petition
No. 118 of 1957 bring out (i) Jansatta, a Gujarati Daily and
(ii) Chandni a Gujarati Mnthly from Ahnmedabad. They enpl oy
15 working journalists, 6 proof-readers and 87 ot her nmenbers
of the staff thus naking a total number of 108 -enpl oyees.
The increase in the wage-bill of the working journalists
would conme to Rs. 29,808. The liability for past gratuity
would be Rs. 6,624 and the recurring annual gratuity would
be Rs. 2,303 and the annual recurring increase in wages
would cone to Rs. 2,280. The financial burden in -case of
proof-readers would be Rs. 6,480 per year as per the

decision of the Wage Board. |If simlar benefits had to be
given to the other nmenbers of the staff who are non-working
journalists the annual burden will increase by Rs. 48, 720.

The total cost of closing down, if such a contingency ever
arose, would come to Rs. 1,00,798 under the provisions of
the Act and the Wage Board deci sion as against Rs. 45,206 on
the ol d basis.

Al these petitions filed by the several petitioners  as
above followed a comopn pattern. After succinctly reciting
the history of the events narrated above which led to the
enactment of the inmpugned Act and the decision of the WAge
Board, they challenged the vires of the Act and the deci sion
of the Wage Board. The vires of the Act was challenged on
the ground that the provisions thereof were violative of the
fundanental rights guaranteed by the Constitution under Art.
19(1) (a),
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Art. 19(1)(g), and Art. 14 ; but in the course of the argu-
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ments before us another Article, viz., Art. 32 was also
added as having been infringed by the Act. The decision of
the Wage Board was chal |l enged on various grounds which were
in pari materia with the objections that had been urged by
the representatives of the enployers in the Wage Board in
their mnute of dissent above referred to. It was also
contended that the inplenentation of the decision would be
beyond the capacity of the petitioners and would result in
their titter collapse. The reply made by the respondents
was that none of the fundamental rights guaranteed under
Art. 19(1)(a), Art. 19(1)(g), Art. 14 and/or Art. 32 were
infringed by the inpugned Act, that the functions of the
Wage Board were not judicial or quasijudicial in character,
that the fixation of the rates of wages was a |egislative
act and not a judicial one, that the decision of the Wge
Board bad been arrived at after taking into consideration
all the criteria for fixation of wages under s. 9(1) of the
Act and the material as well as the evidence led before it,
that a considerabl e portion of the decisions recorded by the
Wage Boar'd were unani nous, that the \Wage Board had the power
and authority also to fix the scales of wages and to give
retrospective operation to its decision, and that the
financial position of the petitioners was not such as to
lead to their collapse as a result of the inpact of the
provi sions of the inpugned Act and the decision of the Wage
Boar d.

The petitioners in Petitions Nos. 91 of” 1957, 99 of 1957,
100 of 1957, 101 'of 1957 and 103 of 1957 also filed
petitions for special |eave to appeal against the decision
of the Wage Board being Petitions Nos. 323, 346, 347, 348
and 359 of 1957 respectively and this Court -granted the
special leave in all these petitions under Art. 136 of the
Constitution subject to the question of the maintainability
of the appeal s being open to be urged at the hearing. ' G vi
Appeal s arising out of these special 1eave petitions were
ordered to be placed along with the Wit Petitions aforesaid
for hearing and final disposal and Civil Appeals Nos. 699 of
1957, 700 of 1957, 701 of 1957, 702 of 1957 and 703 of 1957
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arising therefrom thus came wup for hearing and fina
di sposal before us along with the Wit Petitions under Art.
32 nentioned above. W took up the hearing of the Wit
Petitions first as they were nore conprehensive in~ scope
than the Civil Appeals filed by the respective parties -and
heard counsel at considerable Ilength on the questions
arising for our determ nation therein.

Before we discuss the vires of the inmpugned. Act and the
decision of the Wage Board, it will be appropriate at this
juncture to clear the ground by considering the  principles
of wage fixation and the nachi nery enployed for the  purpose
in various countries. Broadly speaking wages have been
classified into three categories, viz., (1) the living wage,
(2) the fair wage and

(3) the m ni num wage.

The concept of the |iving wage:

"The concept of the living wage which has influenced the
fixation of wages, statutorily or otherwise, in al
economi cal |y advanced countries is an old and wel | -
establ i shed one, but nost of the current definitions are of
recent origin. The nost expressive definition of the living

wage is that of Justice H ggins of t he Australian
Commonweal th Court of Conciliation in the Harvester case.
He defined the living wage as one appropriate for " the

normal needs of the average enpl oyee, regarded as a hunan
being living in a civilized comunity " Justice Higgins




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 43 of 113
has, at other places, explained what he neant by this
cryptic pronouncenent. The living wage nust provide not

nerely for absolute essentials such as food, shelter and
clothing but for " a condition of frugal confort estinmated
by current human standards." He explained hinself further by
saying that it was a wage " sufficient to insure the workmen
food, shelter, clothing frugal confort, provision for evi

days, etc., as well as regard for the special skill of an
artisan if heis one ". In a subsequent case he observed
that " treating marriage as the usual fate of adult nmen, a

wage which does not allow of the matrinonial condition and
the mai ntenance of about five persons in a hone woul d not be

treated as a living ‘wage". According to the Sout h
Australian Act of 1912, the living wage neans " a sum
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sufficient for the normal and reasonable needs of the
average enployee living in alocality where work under
consideration is done or is to be done.” The Queensland

Industriall Conciliation and Arbitration Act provides that
the basic wage paid to an adult nmle enpl oyee shall not be
less than is " sufficient to mintain a well-conducted
enpl oyee of average health, strength and conpetence and his
wife and a famly of three children in a fair and average
standard of confort, having regard to the conditions of
living prevailing anong enployees in the calling in respect
of which such basic wage is fixed, and provided that in
fixing such basic wage the earnings of the children or wife
of such enployee shall not be takeninto account " In a
Tentative Budget Inquiry conducted in the United States of
Arerica in 1919 the Conm ssioner of the Bureau of Labour
Statistics analysed the budgets with reference to three
concepts, viz.

(i) the pauper and poverty |evel,

(ii) the mininmm of subsistence |evel, and,

(iii) the mnimum of health and confort | evel , and
adopted the last for the determ nation of the living wage.
The Royal Commi ssion on the Basic Wage for the Comonwealth
of Australia approved of this course and proceeded through
norns and budget enquiries to ascertain what the m ni mum of
health and confort |evel should be.. The conmi ssion quoted
with approval the description of the mninmmof health and
confort level in the follow ng terns:

" This represents a slightly higher level than that of
subsi stence, providing not only for the material needs  of
food, shelter, and body covering but also for certain
conforts, such as clothing sufficient for 'bodily confort,
and to maintain the wearer’s instinct of selfrespect and
decency, some i nsurance against the nor.e i mport ant
m sfortunes-death, disability and fire--good education for
the children, sone anmusenent, and sonme expenditure for self-
devel opnent . "

Witing practically in the sane |anguage, the Uni t ed
Provinces Labour Enquiry Committee classified |evel of
living standard in four categories, viz.,

(i) the poverty level, 81

(ii) the m ni mum subsi stence |evel,

(iii)the subsistence plus |evel and

(iv) the confort |evel,

and chose the subsistence plus. level as the basis of what
it called the "mnimmliving wage". The Bonbay Textile
Labour Inquiry Conmttee, 1937, considered the living wage
standard at considerable |length and, while accepting the
concept of the living wage as descri bed above, observed as
fol | ows:

....... what we have to attenpt is not an exact neasurenent
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of a well-defined concept. Any definition of a standard of

living is necessarily descriptive rather than | ogical. Any
M ni mum after all, is arbitrary and rel ative. No
conpl etely objective and absol ute nmeani ng can be attached to
a term like the living wage standard " and it has

necessarily to be judged in the light of the circunstances
of the particular tine and country."

The Committee then proceeded through the use of norns and
standard budgets to | ay down what the basic wage should be,
so that it mght approximate to the living, wage standard "
in the light of the circumstances of the particular tinme and
country."

The M ni mum Wage- Fi xi ng Machi nery published by the 1. L. O
has summari sed these views as foll ows:

" In different countries estinmtes have been made of the
amount of a living wage, but the estimates vary according to
the point of view of the investigator. Estimates may be
classified into at |east three groups:

(1) the amount necessary for nere subsistence,

(2) the ‘amount necessary for health and decency, and

(3) the ampunt necessary to provide a standard of confort."
It will be seen fromthis summary of the concepts of the
l'iving wage held in various parts of the world that there is
general argunent that the |iving wage shoul d enable the male
earlier to provide /for hinself and his famly not nerely the
bare essentials of food, clothing and shelter but a neasure
of frugal <confort including education for - the <children

protection against ill-health,

11
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requirenents of essential social needs, and a neasure of
i nsurance against the nore inportant misfortunes including
old age. " (1)

Article 43 of our Constitution has al so-adopted as ' one of
the Directive Principles of State Policy that:

The State shall endeavour to secure, by suitable |egislation
or economc Oganisation or in any other way, to al

workers, agricultural, industrial or otherw se, work, a
living wage, conditions of work ensuring a decent standard
of life and full enjoynent of Ieisure and social and

cultural opportunities................

This is the ideal to which our social welfare State has to
appr oxi nat e in an attenpt to aneliorate the l'iving
condi tions of the workers.

The concept of the m ni mum wage:

" The International Convention of 1928 prescribes the
setting up of m ni mum wage-fixing machinery in industries in
which " no arrangenents exist for the effective regulation
of wages by collective agreenent or otherwi se and wages are
exceptionally low'............

" As a rule, though the living wage is the target, ‘it has to

be tenpered, even in advanced countries, by ot her
consi derations, particularly the general level of wages in
ot her industries and the capacity of industry to pay. Thi s

vi ew has been accepted by the Bonbay Textile Labour Inquiry
Conmittee which says that " the living wage basis affords an
absolute external standard for the deternmination of the
mnimum" and that " where a living wage criterion has been
used in the giving of ail award or the fixing of a wage, the
deci si on has al ways been tenpered by other considerations of
a practical character.”

“ In India, however, the level of the national incone is so
low at present that it is generally accepted that the
country cannot afford to prescribe by law a mninmm wage
whi ch woul d correspond to the concept of the living wage as




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 45 of 113

described in the precedi ng paragraphs. What then should be
the level of mninmmwage which call be sustained by the
present stage of the country’s econony? Mst enployers and
sone.

(1) Report of the Conmttee on Fair Wagss (1947 to 1949),
pp- 5-7,paras. 6& 7.
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Provi nci al Governments consider that the m ni rum wage can at
present be only a bare subsistence wage. |In fact, even one
i mportant All-India O ganisation of enpl oyees has suggested
that " a minimmwage is that wage which is sufficient to
cover the bare physical needs of a worker and his famly."
Many others,’; however.......... consider that a mninmm
wage shoul d also provide for sone ot her essentia

requirements such as a mininmum of education, medi ca

facilities and other amenities. W consider that a m ninum
wage nust provide not merely for the bare sustenance of life
but for the preservation of the efficiency of the worker.
For this purpose, the mninmumwage nust also provide for
sone neasure of education, nedical requirenents, and
ameni ti es.

This is the concept of the nm ni mum wage adopted by the
Conmittee on Fair \Wages. There are however variations of
that concept and a distinction has been drawn, for instance,
in Australian industrial term nology between the basic wage
and the m ni mum

wage. -

" The basic wage there approxinates to a bare m ninmm
subsi stence wage and no nornal adult male covered by an
award is permtted towrk a full standard hours week at
| ess than the assessed basic wage rate. The basic wage is
expressed as the mnimum at which nornmal adult nal e
unskilled workers may |egally be enployed, differing from
the ampunts fixed as legal minima for ~skilled and ' sem-
skilled wor ker s, pi ece workers and casual wor ker s
respectively. ... ...

The mninumwage is the |owest rate at which nmenbers of a
specified grade of workers nmay |l egally be enployed. " (2)
There is also a distinction between a bare subsistence or
m ni mum wage and a statutory minimumwage. The former is a
wage which would be sufficient to cover the bare physical
needs of a worker and his famly, that is, a rate which  has
got to be paid to the worker irrespective of the capacity of
the industry to

(i) Report of the Cormittee on Fair Wages, PP. 7-9, paras,
8- 10.

(2) OD. R Feenander Industrial Regulation. in~ Australia
(1947), Ch. XVl

P. 155.
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pay. If an industry is unable to pay to its worknmen at
| east a bare nminimumwage it has no right to exist. '‘As was
observed by us in Messrs. Crown Al um niumWrks v. Their
Wor kmen (1) :

"1t is quite likely that in underdevel oped countries, where
unenpl oynent prevails on a very arge scale, unorganised
| abour nmay be available on starvation wages, but the
enpl oynent of labour on Starvation wages cannot be
encouraged or favored in a nodern denocratic welfare state.
If an enployer cannot maintain his enterprise wthout
cutting down the wages of his enployees bel ow even a bar(,
subsi stence or nminimm wage, he would have no right to
conduct his enterprise on such terns."

The statutory mni num wage however is the minimumwhich is
prescribed by the statute and it may be higher than the bare
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subsi stence or mni mumwage, providing for sonme neasure of
education, nedi cal requirenents and anenities, as

contenpl ated above. (Cf. also the connotation of M ni mum
rate of wages " in s. 4 of the M ninum Wages Act, 1948 (Xl

of 1948)).

The concept of the fair wage:

" The paynent of fair wages to | abour is one of the cardina

reconmendat i ons of t he I ndustri al Truce
Resolution.................. Marshall would consider the
rate of wages prevailing in an occupation as " fair " if it

is about on level with the average paynent for. tasks in
ot her trades whi ch are of equal difficulty and
di sagr eeabl eness, which  require equally rare nat ura
abilities and an equally expensive training." Prof Pigou
woul d apply two degrees of fairness in judging a wage rate,
viz., "fair in the narrower sense" and " fair in the wder
sense " A wage rate, in his opinion, is "fair in the

narrower sense”” when it is equal to the rate current for
simlar workmen in the sanme trade and nei ghborhood and "fair
in the wider sense" when it is equal to the predom nant rate
for simlar ~wrk throughout ~the  country and in t he
generality of trades. "

" The Indian National Trade Union Congress......

(1) [1958] S.C R 651.
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agreenments, arbitrators, and adjudicators could at best be
treated, |ike the nininmmwage, as the starting point and
that wherever the capacity of an industry to pay a higher
wage i s established, such a higher wage shoul d be deened to
be the fair wage. The m ni mum a wage shoul d have no regard
to the capacity of an industry to pay and should 'be based
solely on the requirenments of the worker and his famly. "

A fair wages " is, in the opinion of the Indian 'Nationa
Trade Union Congress, " a step towards the progressive
realization of a living wage ". Several enployers while they

are inclined to the viewthat fair wages would, in the
initial stages, be closely related to current wages, are
prepared to agree that the prevailing rates could  suitably
be enhanced according to the capacity of an industry to pay
and that the fair" age would in tine progressively approach
the living wage. It is necessary to quote -one other
opinion, viz., that of the Government of Bonbay, which  has
had consi der abl e experience in the matter of wage
regul ation. The opinion of that Governnent is as foll ows:

" Nothing short of a living wage can be a fair wage if under
conpetitive conditions an industry can be shown to be

capable of paying a full living wage. The  m.ni num wage
standards set up the irreducible level, the lowest Iimt or
the floor bel ow which no workers shall be paid......... ... A

fair wage is settled above the m ni mum wage and goes t hrough
the process of approximating towards a l|iving wage: - "

Wiile the lower limt of the fair wage nust obviously be the
m ni mum wage, the upper limt is equally set by what nay
broadly be <called the capacity of industry to pay. Thi s
wi Il depend not only on the present econom c position of the
industry but on its future prospects. Between these two
l[imts the actual ",-ages will depend on a consideration of
the followi ng factors and in the light of the coments given
bel ow.

(i) the productivity of | abour

(ii) the prevailing rates of wages in the same or
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simlar occupations in the same or nei ghbouring localities;
(iii) t he level of the national incone and its
di stribution ;and
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(iv) the place of the industry in the econony of the
country............... (1).

It will be noticed that the " fair wage " is thus a nean
between the living wage and the m ni mum wage and even the
m ni mum wage contenpl ated above is something nore than the
bare m ni num or subsistence wage which would be sufficient
to cover the bare physical needs of the worker and his
fam ly, a wage which would provide also for the preservation
of the efficiency of the worker and for some nmeasure of
education, medical requirenments and aneniti es.

This concept of minimumwage is in harnony with the advance
of thought in all civilised countries and approximtes to
the statutory m ni num wage which the State should strive to
achieve having regard to the Directive Principle of State
Pol i cy nmentioned above.

The enactment of the M ninum Wages Act, 1948, affords an
illustration of an attenpt to provide a statutory m ninum
wage. It was an Act to provide for fixing mninumrates of
wages in certain enploynments and the appropriate Governnent
was thereby enmpowered to fix different mninmum rates of

wages for (i) different scheduled enpl oynent s; (ii)
di fferent classes of work in the sane schedul ed enploynent;
(iii) adult-,, adolescents, children and apprentices; and

(iv) different localities; and (v) such mninmum rates of
wages could be fixed by the hour, by the day or by any
| arger period as may be prescribed

It will also be noticed that the content of the expressions

m ni mum wage fair wage " and " living wage is not fixed and
static. It varies and is boundto vary fromtime to tinme.
Wth the grom h and Devel opnent of national econony, |iving

standards Wuld inprove and so woul d our notions about the
respective cat egori es of wages expand and be nor e
progressi ve.

(1) Report of the Conmittee on Fair Wages, PP. 4,  9-11
paras, 11-15.
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It nmust however be renenbered that whereas the bare/ m ni mum
or subsistence wage woul d have to be fixed irrespective of
the capacity of the industry to pay, the m ni mumwagg thus
contenpl at ed postul ates the capacity of the industry to pay
and no fixation of wages which ignhores this essential factor
of the <capacity of the industry to pav —could ever be
support ed.

Fi xation of Scal es of Wages: -

A question arises as to whether the fixation off rates of
wages would also include the fixation of scales of wages.
The rates of wages and scal es of wages are two different
expressions with two different connotations. ™" Wages have
been defined in the Industrial D sputes Act, 1947, to nean
"all renuneration capable of being expressed in, terns of
noney, which would, if the ternms of enploynent, express or
inmplied, were fulfilled, be payable to a workman in respect
of his enployment or of work done in such enploynment."
Simlar definition of " wages isto be found in the
M ni mum Wages Act, 1948, also. They would therefore include
all paynents made fromtine to tine to a workman during the
course of his enployment as such and not nerely the starting
amount of wages at the beginning of his enploynent. The
dictionary neaning of the term in the Concise Oxford
]Dictionary is also the sanme, viz.,

" Amount paid periodically, especially by the day or week or
nonth, for tinme during which workman or servant is at
enpl oyer’ s di sposal "

The wuse of the word " rate in the expression rates of
wages" has not the effect of limting the connotation of the
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term "Rate" is described in the Concise Oxford Dictionary
as " a statenment of nunerial proportion prevailing or to
prevail between two sets of things either or both of which
may be unspecified ampunt, etc., nentioned in one case for
-application to all simlar ones, standard or way of
reckoning (measure of) value, etc.” In Chanbers’ Twentieth
Century Dictionary its nmeaning is given as: estimted anount
or val ue (Shakespeare), and also " anount
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determ ned according to a rule or basis; a standard; a cl ass
or rank; manner or node".

"Rat es of wages" therefore nmean the manner, node or standard
of the paynents of remuneration for work done whether at the
start or in the subsequent stages. Rates of wages would
thus include the scal es of wages and there is no antithesis

between the, two -~ expressions, the expression bei ng
applicable both tothe initial as well as subsequent anobunts
of wages. It is'truethat in references nmade to Industria
Tri bunal s fixing of 'scal es of pay has been specifically nen-
tioned, ‘e.~ g., in the Industrial dispute between certain
banki ng conpanies and their workers. But that is not

sufficient to exclude the " scales of wages from being
conprised wthin thelarger connotation of the expression
"rates of wages " whichis capable of including the scales
of wages also within its anbit. Even without the specific
nention of the scales of wages it would be open to fix the
same in an inquiry directed towardsthe fixation of the
rates of wages.

It is also true that Industrial Tribunals have laid down
that the increments of wages or scales of remuneration could
only be fixed having due regard to the capacity of the

industry to pay. |In the case of the Britannia Building &
Iron Co. Ltd.(1):
" As tinme scales increase the wage bill" year after vyear

which is reflected in the cost of production, such Scales
should not, in our opinion, be forced upon the enpl oyer of
i ndustrial |abour unless it is established that the enpl oyer
has the present capacity to pay and its financial = capacity
can be counted upon in future. Thus, both financial ability
and stability are requisite conditions."

Sim | ar observations were made in the case of the Union Drug
Co. Ltd.(1):

" For before increnental scales can be i nposed by
adjudication, it is essential to see whether enployer would
be able to bear its burden. The financial condition of the
Conpany nust be such as to lead to the conclusion that it
would be able to pay the increnents year by year for an
appr eci abl e nunber of

(1) (21954] 1 L. L. J. 651, 654.

(2) [1954] 1 L.L.J. 766, 767.
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years, for wage scal es when settled are intended to be |ong
term schemnes."

This consideration however of the capacity of the industry
to pay does not mlitate against the construction adopted
above that rates of wages do conprise within their scope the
scales of wages also and it therefore follows that the
fixation of rates of wages would also include the fixation
of scales of wages. As a matter of fact, the provisions in
regard to the statutory m ni num wages in Queensland, Western
Australia, and Tasmani a prescribe scal es of wages which are
graduat ed according to age and experience.

The capacity of the industry to pay being thus one of the
essential ingredients in the fixation of wages, it is
rel evant to consider the different methods of measuring such
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capacity.

The capacity of the industry to pay:

The capacity of industry to pay can nean one of three
things, viz :

(i)the capacity of a particul ar unit (mar gi nal
representative or average) to pay,

(ii)the capacity of a particular industry as a whole to pay
or

(iii)the capacity of all industries in the country to pay.

" ldeas on this subject have varied fromcountry to country.
In New Zealand and Australia, the capacity to pay is
calculated wth reference to all industries in the country
and no special concessions are shown to depressed
i ndustri es. In Australia the Arbitration Court considered
that " in view of the absence of clear means of nmeasuring
the general wage-paying capacity of total industry, the
actual wage upon which well-situated | abourers were at the
time maintaining theaverage famly unit could justifiably
be taken as the criterion of what industry could probably
pay to ‘all” labourers ". This is at best a secondary
definition of capacity, for it could only serve to show that
certain industries or units could afford to pay as much as
certain others."

The Bonbay Textil e Labour Inquiry Comm ttee

12
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cane to the conclusion that it was not possible to define
the term"capacity to pay" in -a precise manner and observed
as follows:

"The capacity to pay a wage cannot obvi ously be " determ ned
nerely by the value of production. ,There is the inportant
guestion of determ ning the charges that have to be deducted
before arriving at the anpbunt that can be paid in  wages.
The determination of each of a llarge nunber of | charges
involves difficulties, both theoretical and practi cal
Interest charges, remuneration to salaried staffs and
managi ng agents, sales conmmssions, profits, all these
cannot for any |arge organised industry be taken  as pre-
determined in a fixed manner. Neither is it to be expected
t hat representatives of Labour would accept wi t hout
chal l enge the current |evels of expenditure on these itens-
apart fromthe considerati on whether the industry has been
reasonably wel | managed or not."

" That Commttee was, however, of the opinion that capacity
shoul d not be measured in terns of t he i ndivi dua
establishment and that " the nmain criterion should be the
profit making capacity of the industry in the whol e
PrOVI NCE. . ot e e e

" In determ ning the capacity of an industry to pay it would
be wong to take the capacity of a particular unit ~or the
capacity of all industries in the country. The-rel evant
criterion should be the capacity of a particular industry in
a specified region and, as far as possible, the sane wages
shoul d be prescribed for all units of that industry in . that
region. It wll obviously not be possible for the wage
fixing board to neasure the capacity of each of the units of
an industry in a region and the only practicable nmethod is
to take a fair cross-section of that industry."(1)

It is clear therefore that the capacity of an industry to
pay should be gauged on an industry-cumregion basis after
taking a fair cross-section of that industry. In a given
case it may be even pernissible to divide the industry into
appropriate classes and then deal with the capacity of the
i ndustry to pay cl assw se.

(1) Report of the Committee on Fair Wages, pp. 13-15,
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paras. 21& 23.
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As regards the neasure of the capacity again there are two
points of viewin regard to the sane:

" One viewis that the wage-fixing nachinery should, in
determ ning the capacity of industry to pay, have regard to
(i) a fair return on capital and remuneration to
managenent; and

(ii)a fair allocation to reserves and depreciation so as to
keep the industry in a healthy condition

The other viewis that the fair wage nmust be paid at any
cost and that industry nust go on paying such wage as |ong
as it does not encroach on capital to pay that wage.........
The objective is not nerely to deternine wages which are
fair in the abstract, but to see that enployment at existing
levels is not only maintained but, if possible, increased.
Fromthis point of view, it will be clear that the level of
wages shoul d enabl e the industry to maintain production with
ef ficiency. The capacity of  industry to pay shoul d,
therefore, ~“be assessed in the light of this very inportant
consi deration.— The wages board shoul'd al so be charged wth
the duty of seeing that fair wages so fixed for any
particul ar industry are not very much out of line wth wages
in other industries in that region. Wde disparities would
inevitably lead to nmovenent of |abour, and consequent
i ndustrial unrest not' only in the industry concerned but in
other industries." (1)

The main consideration which is to be borne in mind
therefore is that the industry should be able to maintain
production with efficiency andthe fixation of rates, of
wages should be such that there are no novenents from one
i ndustry to another owing to w de disparities and enpl oynent
at existing levels is not only maintained, but if possible,
i ncreased.

Different tests have been suggested for neasuring the
capacity of the industry to pay: viz:

(1) The selling price of the product;

(2) The volunme of the output;

(3) the profit and loss in the business;

(1) Report of the Committee on Fair \Wges, p. 14, para. 24.
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(4) the rates which have been agreed to by a, large
majority of the enployers;

(5) the anount of unenpl oynent brought about or likely to
be brought about by the inposition of the ~increased wage,
etc.

They are however not quite satisfactory. The real neasure
of the capacity of the industry to pay has been thus laid
down in " Wage.-, & the State " by EM Burns at p. 387:

“ It would be necessary to inquire inter alia into the
elasticity of demand for the product, for on this  depends
the extent to which enployers could transfer the burden of
the increased wage to consuners. It would al so be necessary
to inquire how far the enforced paynent of a higher wage
woul d | ead enployers to tighten up Organi sation and so pay
the higher wage without difficulty.

Simlarly it frequently happens that an enhanced wage
increases the efficiency of the |owest paid workers; the
resulting increase in production should be considered in
conjunction with the elasticity of demand for the comuodity
before the ability of a trade to pay can fairly be judged.
Again unl ess what the trade can bear be held to inply that
in no circumstances should the existing rate of profit be
reduced, there is no reason why attenpts should not be made
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to discover howfar it is possible to force enployers to
bear the burden of an increased rate without driving them
out of business. This would involve an investigation into
the elasticity of supply of capital and organi zati on
ability in that particular trade, and thus an inquiry into
the rate of profits in other industries, the ease wi th which
transferences m ght be made, the possibility of simlar wage
regul ati on extending to other trades, and the probability of
the export of capital and organising ability etc."

The principl es which energe fromthe above di scussion are:
(1) that in the fixation of rates of wages which
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include wthin its conpass the fixation of scales of wages
al so, the capacity of the industry to pay is one of the
essential circunmstances to  be taken into consideration
except in cases of bare subsistence or mninum wage where
the enployer is bound to pay the same irrespective of such
capaci ty;

(2) that the capacity of the industry to pay is to be
consi dered ~on an industry-cumregi on basis after taking a
fair cross section of the industry; and

(3) that the proper measure for gauging the capacity of the
i ndustry to pay should take into account the elasticity of
demand for the product, the possibility of tightening up the
Organisation so that the industry could pay higher wages
without difficulty and the possibility of increase in the
efficiency of the | owest paid workers-resulting in increase
in production considered in conjunction with the elasticity
of demand for the product-no doubt against the ultimte
background that the burden of the increased rate should not
be such as to drive the enployer out of business.

These are the principles of fixation of rates of wages and
it falls now to be considered what is the machi nery enpl oyed
for such fixation.

The machi nery for fixations of wages:

The fixation of wages nmay form the subject mtter of
reference to industrial tribunals or simlar nmachinery under
the Labour Relations Law. But this nachinery is  designed
for the prevention and settlenment of industrial disputes
which have either arisen or are. apprehended,  disputes
relating to wages bei ng one of such disputes. The ensuring
of an adequate wage is however a distinctive objective  and
it requires the setting up of sone kind of wage fixing
board, whether they be trade boards or general boards. It
is seldom that |egislative enactnents thenselves fix the
rates of wages, though a few such instances are known. This
method of regulation of wages has now becone obsolete in

viewof its inflexibility. " (1)
" The Constitution of Boards falls naturally into two /main
groups. On t he one hand, there are t hose not

representatives of one but of all trades, workers in
(1) The Report of the Conmittee on Fair Wages. P. 26,

para. 49.
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general and enpl oyers in general being represented. Thi s
group i ncl udes among others the I ndustri al Wl fare

Conmi ssion of Texas, consisting of the Conmissioner of
Labour, the representative of enployers of |abour on the
Industrial Accidents Board and the State Superintendent of
Public Instruction; the MnimmWge Board of Manitoba,
conposed of two representatives of enployers, and two of
workers (one of each to be a wonan) and one disinterested
person; and the South Australian Board of I|ndustry, consist-
ing of a President and four Conm ssioners, two of whom are
to be nominated by the South Australian Enpl oyers’
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Federation and two by the United Trades and Labour Counci
of the State. On the other hand are those Boar ds
representative of one trade only or of part of a trade, or
of a group of allied trades. An attenpt is made to obtain a
body of specialists and the nenbership of the Board reflects
this intention. It wll <contain an equal nunber of
representatives of enployers and workers, together with an
i mpartial chairman, and in sone cases nmenbers of the public
as well. O this type are the British Trade Boards; the
Sout h Australian, Victorian and Tasnani an Wages Boards; and
the Advisory or Wages Boards set up by many of the Central
Conmi ssioners in the United States and Canada. " (1)

The following is a brief description of the conposition and
wor ki ng of wages boards in the United Ki ngdom

" In the United Kingdomwhere trade boards, and not genera
boards, have been set up, the Mnister of Labour appoints a
board if lie is satisfied that no adequate machi nery exists
in a particular trade or industry for effectively regulating
the waves and that it s ~necessary to provide such
nmachi nery. The trade board is a fairly large body
consi sting of an equal  nunber of representatives of
enployers and workers with~ a few independent nmenber s
i ncluding the Chairman. Al'though appointnments are nade by
the Mnister, the representatives of enployers and workers
(1) "Wages & The State" by EE. M Burns at p. 187.
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are appointed on the recomendation of the associations
concer ned. The trade board publishes a notice announcing
its tentative proposals for the fixation or revision of a
wage rate and invites objections or coments. After a two
nmont hs’ notice the board takes a final decisionand subnmts
a report to the Mnister who nust confirmthe rate unless,

for any special reasons, he returns the reconmendations to
the board for further consideration.” (1)

The Wage Council Act, 1945 (8 & 9 CGeo.~ VI, ch. 17) provides
for the establishnent of Wage Councils. The Mnister of
Labour and National Service has the power to make /'a ‘wages
council order after considering objections nade wi th respect
to the draft order on behalf of any person appearing to him
to be affected. The Wage Council makes such-investigation
as it thinks fit and publishes notice of the wage regul ation
proposal s and parties affected are entitled to make witten
representations with respect to these proposals whi ch
representations the Wge Council considers. The Wage
Council can make such further enquiries as it considers
necessary and thereafter subnit the proposals to t he
M ni ster either w thout amendnent or with such amendnents as
it thinks fit in regard to the same. The Mnister considers
these wage regul ations proposals and nakes an order giving
effect to the proposals fromsuch date as nmay be specified
in the order. Renmuneration fixed by the wage regulation
orders is called statutory m ni mum remruneration

There are also simlar provisions under the Agricultura

Wage Regulation Act, 1924 (14 & 15 Geo. V, <ch. 37) _in
regard to the regulation of wages by Agricultural Wages
Conmittees and the Agricultural Wages Board.

In Canada and Syria a board consists of generally 5 nenbers,

but in China the size of the board varies from9 to 15. In
all these countries enployers and workers obtain equa

representation. In Canada the boards are required to
enquire into the conditions of work and wages. In sone
provinces the boards are authorised to issue orders or
decrees while in others

(1) The Report of the Conmittee on Fair \Wages, pp. 25-26,

para. 30.
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the reconmendations have to be submitted to the Lieutenant
Governor who issues orders.

“In the United States of America sone state laws prescribe
that the representatives of enployers and workers should be
elected, but in the mgjority of States the administrative
authorities are authorised to make direct appointnents. The
boards so set up are enpowered to nake enquiries, to cal
for records, to summon w tnesses and to nake reconmendations
regardi ng m ni mum wages. Sone of the Anerican [aws |ay down
a time-limt for the submssion of proposal s. The
adm nistrative authority may accept or reject a report and
refer it back for reconsideration, or forma new board for
considering the matter afresh. Sone of the |aws provide
that if the report is not accepted, the matter nust be
submitted again to the same wages board or a new wages
board." (1)

The whole procedure for the determ nation of wages in the
United States of America is described in two decisions of
t he Supreme Court: (i) Interstate Comrerce Com V.
Louisville &M R (2) and (ii) Opp. Cotton MIIs Inc. wv.
Admi ni stration (3).

The Fair Labour Standards Act of 1938 in the U S. A provides
for convening by the Administrator of industry commttees
for each such industry which fromtime to tinme recommend the
mnimmrate or rates of wages to be paid by the enployers.
The committee Reconmends to the adninistrator the highest
m ni num wage rates for the industry which it deternines,
having due -regard to econom c and conpetitive  conditions,

will not substantially curtail enployment in the industry.
Wage orders can there upon be issued by the admnistrator
after due notice to all interested persons and giving them

an opportunity to be heard.
In Australia, also there are provisionsin various states
for the appointnment of wage boards the details of which we
need not go into. W may only refer to the wage board
systemin Victoria which was established
(1) Report of the Conmittee on Fair \Wages, p. 26, para. 50.
(2) (1912) 227 U.S. 88; 57 L. Ed. 431.
(3) (1940) 312 U S 126; 85 L. Ed. 624.
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in 1896 as a neans of directly regul ati ng wages -and worki ng
conditions in industries subject to " sweating ", and was
not intended to control industrial relations as such
" Under the Factories and Shops Act, 1924, wage boards are
set up for the wvarious industries wth a court of
I ndustrial Appeals to decide appeals froma determnation of
a wage board.. Industries for which there is no special wage
board are regulated by the General Wages Board, = which
consists of two enployers’ representatives nominated by the

Victorian Chanber of Manuf act urers, t wo enpl oyees’
representatives nominated by the Melbourne Trade Hal
Council, and a chairman, agreed upon by these four nmenbers

or nom nated by the mnister for |abour."(1)

It may be noted that in the mpjority of cases these wage
boards are constituted of equal nunber of representatives of
enpl oyers and enpl oyees and one or nore independent persons,
one of whomis appointed the chairman

The position in India has been thus sunmarised:

" The history of wage-fixation in Indiais a very recent
one. There was practically no effective machinery until the
last war for the settlenment of industrial disputes or the
fixation of wages. The first inportant enactment for the
settlenent of disputes was the Bonmbay Industrial Disputes
Act, 1938 which created an Industrial Court. The Act had
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limted application and the Court was not charged with the
responsibilities of fixing and regul ating wages. During the
war State intervention in the settlement of industrial dis-
putes became necessary, and nunerous adjudicators were
appoi nted to adjudicate on trade di sputes under the Defence
of India Rules. The Industrial D sputes Act, 1947, is the
first effective neasure of All-India applicability for the
settlenent of industrial disputes. Under this Act various
Tri bunal s have passed awards regul ati ng wages in a nunber of
i mportant industries.

" The first enactnent specifically to regulate wages in this
country is the M ni mum Wages Act, 1948.

(1) Kenneth F. Wl ker, "I'ndustrial Relations in Australia"
13
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This Act is linmted in its operation to the so-called
sweat ed i ndustries in which | abour is practically

unorgani sed and working conditions are far worse than in
or gani sed i ndustry. Under _that Act the appropriate
CGovernment ~has either to appoint a Conmttee to hold
enquiries  and to advise it inregard to the fixation of
m ni mum rates of wages or, if it thinks that it has enough
material on hand, to publish its proposals for the fixation
of wages in the official gazette and to invite objections.
The appropriate Governnent finally fixes the mninum rates
of wages on receipt of the recommendati ons of the Committee
or of objections fromthe public. There is no provision for
any appeal. There'is an advisory board in each province to
co-ordinate the work of the various commttees. There is
also a Central Advisory Board to co-ordinate the work of
provi nci al boards. Conplaints of non-paynent of the mninum
rates of wages fixed by Governnent nmay be taken to. clains
authorities. Breaches of the Act are punishable by crimna

courts." (1)

It is worthy of note that these committee, subconmittees,
advi sory board and central advisory board are to consist of
per sons to be nominated by (the Central Gover nment
representing enployers and enployees in the schedul ed
enpl oyments, who shall be equal in nunber, and i ndependent
persons not exceeding one-third of its total nunber of
menbers; one of such independent persons shall be  appointed
the chairman by the appropriate Governnent:

" Under a recent anendnent to the Bonbay I ndustria

Rel ati ons Act, 1946, wage boards can be set up in the
Province of Bonbay either separately for each .industry or
for a group of industries. The wage board is to consist of
an equal nunber of representatives of enployers and
enpl oyees and sone independent persons including the
Chairman, all of whom are nomi nated by the Government. The
board decides disputes relating to reduction in the nunber
of persons enployed, rationalisation or other efficiency,
systems of work, wages and the period and npde of paynent,
hours of work and | eave with or w thout

(1) Report of the Commttee on Fair \WAges, pp. 26-27, para.
51, 52.
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pay. Whien a matter has been referred to a wages board, no
pr oceedi ngs may be comrenced or continued bef ore a
conciliator, conciliation board, |abour court or industria

court. The wages boards are authorised to form conmttees
for local areas for the purpose of making enquiries. It is
obligatory on" Governnment to declare the decisions of the
wages boards bindi ng, but where Governnment feel that it wll

be i nexpedi ent on public grounds to give effect to the whole
or any part of the decision, the matter has to be placed
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before the Provincial Legislature, the decision of which
will be binding. There is provision for the filing of

appeals from the decisions of the wages boards to the
I ndustrial Court." (1)

Those wage boards noreover are under the superintendence of
the Industrial Court.

W nmay also notice here Recommendation 30, being the
recomendati on concerning the application of Mnimm Wge-
Fi xi ng Machinery nmade by the International Labour Ofice,
1949 (2):

(1) The m ni mum wage-fi xi ng machi nery whatever formit may
take (for instance, trade board for individual trades,
tribunals), should operate by way of investigation into the
rel evant conditions in the trade or part of trade concerned
and consultation wth the interests primarily and
principally affected, that is to say, the enployers and
workers in the trade or part of trade, whose views on al
matters relating to the fixing of the mnimumrate of wages
shoul d i n /any case be solicited and be given full and equa
consi deration.

" (2) (a) To secure greater authority for the rates that may
be fixed, it should be the general policy that the enployers
and workers concerned through representatives equal in
nunber or having equal voting strength, should jointly take
a direct part in/the deliberations and decisions of the
wage-fixing body; in any case, where representation is
accorded to one side, the other side should be represented
on the sanme footing. The wage-fixing body  should also
i nclude one or nore independent persons whose votes can
ensure

(1) Report of the Committee on Fair \Wages, P. 27, para. 52.
(2) Extracts from Conventions & Reconmendations, . 1919-49,
publ i shed by International Labour O fice (1949).
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ef fective deci sions being reached in the event of the votes
of the enployers’ and workers’ representatives being equally

di vi ded. Such independent persons should, as /far as
possi bl e, be selected in agreenent with or after
consul tation with t he enpl oyers’ and wor ker s’

representatives on the wage fixing body.

(b)In order to ensure that the enployers’ and workers’
representatives shall be persons having the —confidence of
those whose interests they respectively represent, the
enpl oyers and workers concerned should be given a voice  as
far as is practicable in the circunstances in the selection
of their representatives, and if any organisations of the
enpl oyers and workers exist these should in. any case be
invited to submit names of persons reconmended by them for
appoi nt nent on the wage-fixi ng body.

(c) The i ndependent person or persons nenti oned in
paragraph (a) -should be selected fromanong nmen “or ' wonen
recogni sed as possessing the necessary qualifications for
their duties and as being dissociated fromany interest in
the trade or part of trade concerned which mght be
calculated to put their inpartiality in question. "

The follow ng appraisenent of the system of establishing
trader boards by the committee on fair wages nay be noted in
this context:

" A trade board has the advantage of expert know edge of the
special problems of the trade for which it has been set up
and is, therefore, in a position to evolve a schene of wages
suited to the conditions obtaining in the trade. The
system however, suffers fromthe Iimtation that there is
no one authority to co-ordinate the activities of the
various boards wth the result that wide disparities my
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ari se between the scales sanctioned for simlar industries.
A general board ensures due co-ordination but is far |ess
conpetent than a trade board to appreciate the specia
problenms of each trade. The Bonbay Textile Labour Inquiry
Conmittee have stated in their report that the trade board
systemis the best suited to Indian conditions, particularly
because the very manner of
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functioning of trade boards is such that wages are arrived
at largely by discussion and conciliation and that it is
only in exceptional cases that the deciding votes of the
Chairman and of the independent nenbers have to be given."
(1)

It is <clear therefore that a wage board relating to a,
particular trade or industry constituted of equal nunber of

representatives of ~employers and enployees, with an
i ndependent nenber or menbers one of whomis appointed a
chairman,  is best calculated, to arrive at the proper

fixation of wages in that industry.

Princi pl es for guidance.

If a wage board is thus appointed it is necessary that the
principles for its guidance in wage fixation should also be
laid down by the appointing authority. The foll ow ng
passage from "M ni mum Wage- An International Survey-I.L.QO
Geneva, 1939, summarises the position as it obtains in
various countries:

" As will be clear fromthe anal ysis of  |egislation given
earlier in this nmonograph, the fundanmental principle of the
Australian system both in the Conmonwealth and in the State

sphere, is that of the living wage. Even in those cases
where the law contains no reference to this principle its
importance is in practice great............ As a ‘criterion
of wage regulation the principle of the living wage is
however no nore than a vague and general indication of the
purpose of the legislation. It l'eaves the broadest possible
discretion in practice to the wage fixing tribunals. In the

case of the Commonwealth |aws indeed the Court /is |eft
conpletely free to determne the principles on which the
basic or living wage is to be assessed. Under ~certain of

the State |aws specific, though Ilimted, directions are
gi ven. Thus in Queensland there is a statutory -definition
of the famly unit on whose requirenents the basic wage 1is
to be calculated. 1In certain cases the general enphasis on
the criterion of the workers’ needs is supplenented by
directions to fix wage rates that will ~be * fair and

reasonabl e and in doing so to take into account the
aver age standard

(1) Report of the Commttee on Fair Wages, P. 27, para. 53,
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of confort being enjoyed by workers in the sane locality or
in simlar occupations. Such references, it my be noted,
involve at least an indirect allusion to general economc
conditions and the capacity of industry to pay, since the
standards currently enjoyed are closely related to these
factors. In at |east one case (in Queensland) the Court is
specifically directed to exanine the probable effects of its
deci si ons upon industry and the comunity in general."

In the United States of America the Fair Labour Standards
Act of 1938 enunciates certain principles for the guidance
of the industry comrittees which are convened by the
Adm ni strator under the Act:

" The committee shall recomrend to the Administrator the
hi ghest mininum wage rates for the industry which it
determ nes, having due regard to econonic and conpetitive
conditions, will not substantially curtail enploynent in the
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i ndustry and further in determning whether such
classifications should be nade in any industry in naking
such classification, and in determining the mninum wage
rates for such classification, no classification shall be
made, and no mni num wage rate shall be fixed, solely on a
regi onal basis, but the industry conmttee and the Admni-
strator shall consider anong other relevant factors the
fol | owi ng.

(1) conpetitive conditions as affected by transportation

l'iving, and production cost;

(2) the wages established for work of like or conparable
character by collective | abour agreenments negoti ated between
enpl oyers and enpl oyees by representatives of their own
choosi ng; and

(3) the wages paid for work of like or conparable character
by enpl oyers who vol untarily maintain mni nrumwage standards
in the industry.

No classification shall be nade under this section on the
basi s of age or sex.™

The normal rule however is to | eave a wi de discretion to the
tribunal s responsible for the fixation of wages inasnuch as
they being constituted of equal nunbers of representatives
of the enployers and the
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enpl oyees are best calculated to appreciate the whole
position and arrive at correct results.

Procedure to be fol |l owed :

The procedure to be followed by the wage boards is equally
fluid. The wage councils and the central coordinating
comm ttees appointed under the Wages Council Act, 1945, as
al so the agricultural wages commttees and the -agricultural
boards appointed under the Agricultural Wages Regul ation
Act, 1924, in the United Kingdom each of them subject, of
course, to the regulations which night be nade by the
mnister as to the neetings and procedure of these bodies
i ncl udi ng guorum etc., is entitled to regulate its
procedure in such nmanner as it thinks fit.

The wage boards in Australia " are called t oget her
informally by the chairnman upon request of either party., No
legal fornmalities or procedures need be conplied wth.
Meetings of wage boards are held inthe offices of the
Department of Labour an officer of the department acting as
secretary." (1)

The wage boards thus constituted are left to regulate their
procedure in such manner as they think fit andit is not
necessary that any regulation should be nade in regard to
the procedure to be adopted by themin the conduct of the
enquiry before them

There are, however, a nunber of safeguards which have / been
provided in order to protect the interests of the parties
concer ned. The wages councils established by the M nister
of Labour and National Services in the United Kingdomare so
est abl i shed after considering objections from persons
appearing to be affected thereby and wage regul ation orders
are al so recommended by these councils after consideringthe
witten representations in regard to their proposals which
are duly published in the manner prescribed. These
reconmendations are again in their turn considered by the
mnister and it is only after the nmnister is satisfied that
these wage regulation orders are pronul gated, the mnister
having the power in proper cases to send the same back for
reconsi deration by the wage

(1) Kenneth F. Walker " Industrial Relations in Australia
", P. 24,
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counci | s. When these proposals are again submtted by the
wage council the sane -procedure is followed as in the case
of original proposals made by them

The reports of the industry comrittees convened by the
adm nistrator in the United States of America are subject to
scrutiny by the admnistrator who gives notice to al
interested persons and gives theman opportunity of being
heard in regard to the sane. it is only after this is done
that he approves and carries into effect the reconmendations
in these reports on his being fully satisfied that they are
proper and if he disapproves of these recomendations he
again refers the matter to such conmttees for further
consi derations and recomendati ons. The orders of the
adnm nistrator are again subject toreviewin the GCrcuit
Court of Appeals in the United States and further revision
in the U S. Suprene Court upon certiorari or certification
As regards the determ nations of the special boards in some
of the States of the Commonwealth of Australia appeals lie
agai nst the sanme to the court of industrial appeals and they
are al so chal ' engeable before the Hgh Court.

Such saf eguards are al so provided i n-our M ni mum Wages Act,
1948. Here the work of the comm ttees, sub-committees and
advisory conmttees i's coordi nated by advisory boards and
the work of the advisory boards is coordinated by the
central advisory board which advises the Central Governnent
in the matter of the fixing of the mnimumrates of wages
and other matters under the Act and it is after the receipt
of such advice fromthe Central advisory board by the appro-
priate Governnent that the latter takes action in the matter
of fixation or revision of mnimmrates of wages. Wer e,
however, the appropriate Governnent propose to fix the
mnimm rates of wages without reference to the  various
conmittees, or sub-committees, it publishes its proposals by
notification in the Oficial Gazette for-the information of
persons likely to be affected thereby and fixes the | m ninum
rates of wages only after considering the representations
received by it fromthe interested parties.
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The wage boards appointed by the amended Bonbay 1ndustrial -
Rel ati ons Act , 1946, are subject to the appel | ate

jurisdiction as well as supervisory - jurisdiction of the
industrial courts in the State and parties affected by their
decisions are entitled to file appeals against the sane in
the industrial courts.

I f these safeguards are provi ded against the determ nations
of the wage boards, it will be really ‘inmterial what
procedure they adopt in the course of the proceedings before
them They would normally be expected to | adopt al
procedure necessary to gather sufficient data and collect
sufficient materials to enable themto cone to a proper
conclusion in regard to the matters submitted to “them for
their determination’ If however at any time they flouted the
regul ations prescribed in regard to the procedure to be
followed by themor in the absence of any such regul ations
adopted a procedure -which was contrary to the principles of
natural justice their decision would be vitiated and |iable
to be set aside by the appropriate authority.

Charactero the functions perforned:

There is considerabl e divergence of opinion in regard to the
character of the functions performed by these wage boards
and a controversy has arisen as to whether the functions
performed by themare adninistrative, judicial or quasi-
judicial or legislative in character. The question assunes
i mportance on two grounds: viz., (i) whether the decisions
of the wage boards are open to judicial review and (ii)
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whet her the principle of audi alterampartemapplies to the
proceedi ngs before the wage boards. If the functions
performed by themwere adnministrative or legislative in
character they would not be subject to judicial review and
not only would the not be anenable to the wits of
certiorari or prohibition under Arts. 32 and 226 of the
Constitution, they would also not be anenable to the

exercise of special I|eave jurisdiction under Art. 136.
Their decisions noreover would not be vulnerable on the
ground that the principle of audi alterampartem i. e., no
man shall be condemed unheard, was not followed in the
course of the proceedi ngs before them
| 4
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and the procedure adopted by them was contrary to the
principles of natural justice.
It is well settledthat wits of certiorari and prohibition

will lie only inTrespect of judicial or quasijudicial acts:
" the! orders of certiorari and prohibition wll lie to
bodi es and persons other than courts stricto sensu. Any

body of — _persons having legal authority to det erm ne
guestions affecting the rights of subjects, and having the
duty to act judicially, is subject to the controlling
jurisdiction of the Hi gh Court of justice, exercised by
neans of these orders.™ (1).

The principle of audi alteram partemalso applies only to
judicial or quasi-judicial proceedings: As was observed by

the Judicial Committee of the Privy Council in Patterson v.

Di strict Comm ssioner of Accra (2):-

"On this part of the case, counsel suggested that the
provisions of s. 9 were in the nature of a " mass puni shnent

“ of the inhabitants of the proclained district —and he
relied on the well-known passage fromthe judgnent  of the
court in Bonaker v. Evans (3), " no proposition can be nore
clearly established than that a man cannot incur the |oss of
liberty or property for an offence by a judicial proceeding
until he has had a fair opportunity of answering the charge
agai nst him unless indeed the |egislature has expressly or
inmpliedly given an authority to act, w thout that" necessary
prelimnary. This is laid down in there a nunmber of cases

are nentioned] and many ot her cases, concluding with that of
Capel v. Child (4) in which Bayley B. says he knows of  no
case in which you are to have a judicial proceeding, by
which a man is to be deprived of any part of his property,

wi t hout his having an opportunity of being heard............
Their Lordshi ps have already indicated that, in their view,

the section does not contenplate any judicial  proceeding,

and thus a decision against the appellant does not infringe
the principles stated in Bonaker v. Evans." (3)

(1) Hal sbury’s Laws of England, 3rd Edn., Vol. 11, at p. 55, para.
114.

(2)[1948] A.C. 341. 350.

(4) (1832) 2 C.

(3) 16 QB. 162, 171.J. 558

107

The distinction between a legislative and a judicia
function is thus brought out in Cooley's Constitutiona
Limtations, 8th Edn., Vol. 1, ch. V under the caption of "

the powers which the |egislative departnent may exercise ",
at p. 185:-

" On general principles, therefore, those inquiries,
del i berations, orders, and decrees, which are peculiar to
such a departnent, nust in their nature be judicial acts.
Nor can they be both judicial and |egislative;, because a
mar ked difference exi sts between the enpl oynment of judicia
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and legislative tribunals. The former decide wupon the
legality of clainms and conduct, and the latter nake rules
upon which, in connection with the constitution, those
deci sions should be founded. It is the province of judges
to determ ne what is the | aw upon; existing cases. In fine,

the law is applied by one, and made by the other. To do the
first, therefore, is to conpare, the clains of parties wth
the law of the land before established-is in its nature
judicial act. But to do the last-to pass newrules for the
regul ation of new controversies-is in its nat ure a
legislative act; and if these rules interfere with the past,
or the present, find do not |ook wholly to the future, they
violate the definition of 'a lawas " a rule of civil conduct
" because no rule of conduct can with consistency operate
upon what occurred before the rule itself was promul gat ed.

“ It is the province of judicial power, also to decide
private disputes -between or concerning persons; but of
| egi slative power to regulate public concerns, and to nake
laws for the benefit and wel fare of the State. Nor does the
passage  ‘of private statutes, when' |awful, are enacted on
petition, or by the consent of all concerned; or else they
forbear to interfere wth past translations and vested
rights.”

The follow ng classic passage fromthe opinion of Holnes,
J., in Prentis v. Atlantic Coast Line Co. Ltd., (1), is very
apposite in this context:

" Ajudicial inquiry investigates, declares, and enforces
liabilities as they stand on present or past facts and under
| aws supposed already to exist. That is its purpose and
end. Legislation, on the other hand

(1) (1908) 211 U.S. 210, 226-227 ; 53 L. Ed. 150, 158, 159.
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| ooks, to the future and changes existing conditions by
making a new rule, to be applied thereafter to all or sone
part of those subject to its power. The establishnment of a
rate is the making of a rule for the future, and therefore,
is an act | egi sl ative not j udi ci al in

That question depends not upon the character of < the  body,
but upon the character of the proceedings.

The nature of the final act determ nes the nature

of the previous enquiry.”

(See also Mtchell Coal & Coke Co. v. Pennsylvania R -~ Co.
(1) and Louisville & Nashville Railroad Conpany v. Green
Garrett (2)
A practical difficulty however arises in thus characterising
the functions as legislative or judicial because t he
functions performed by adm nistrative agenci es do not fal
within watertight conmpartnents. Stason and Cooper in- their
treatises on " Cases and other materials on Administrative
Tri bunal s" point out:

One of the great difficulties of properly classifying a
particular function of ail adm nistrative agency is  that
frequently --and, indeed; typically-a single function has
three aspects. It is partly legislative, partly judicia
and partly admnistrative. Consi der, for exanple, the
function of r at e- naki ng. It has sonet i nes been
characterised as |legislative, sonetinmes as judicial. In
some aspects, actually, it involves nerely executive or
adm nistrative powers. For exanple, where the Interstate
Commerce Conmission fixes a tariff of charges for any
railroad, its function is viewed as |egislative. But where
the question for decision is whether a shipnment of a m xture
of coffee and chicory should be charged the rate established
for coffee or the lower rate established for chicory, the
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guestion is nore nearly judicial. On the other hand, where
the problemis nerely the calculation of the total freight
charges due for a particular shipnent, the determ nation can
fairly be described as an administrative act."
(1) (21913) 230 U. S. 247; 571. Ed. 1472, 1482.
(2) (21913) 231 U.S. 298 ; 58 L. Ed. 229, 239.
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This difficulty is solved by the Court considering | in a
proper case whether the admi nistrative agency perforns a
predom nantly legislative or judicial or administrative
function and deternmining its character accordingly. (Vide:
Village of Saratoga Springs v. Saratoga Gas, Electric Light
& Power Co. (1), and People ex rel. Central Park, North
((., East River R Co. v.Wllcox (2).
The function of the wage board in the United Kingdom had
been characterised as |egislative in character by various
text-book witers.
Robson’'s Justice and Admi nistrative Law, 3rd Edn., states at
p. 608 (foot-note):
" An exanple of a subordinate body of this type is a Wge
Council, ~which is not an administrative tribunal but a
subordinate | egislative authority."
Giffith's Principles of Admnistrative Lam contains the
foll owi ng passage at p. 39:
" The subordinate l'egislation which occupies nore space than
any other subject relates to Wages Councils. By the Wges
Councils Act, 1945, the Mnister of  Labour and Nationa
Service was enpowered to establish by order Wages Councils
to operate in industries and trades. Six such orders were
made in 1947. Wages Councils, under the Act, may submt to
the Mnister detailed "wages regulations proposals" for
fixing remuneration and naki ng provisions for holidays. The
M ni ster then nakes orders enbodying and giving effect to
these proposals. In 1947, fifty-five such orders were made,
covering thirty-one different trades."
Barbare Wotton in " Social Foundations of Wage  Policy;
Modern Methods of Wage Determination nakes the follow ng
observations at p. 88:
" Both arbitration tribunals and courts of inquiry share
with-one inportant difference-the tripartite structure of
statutory wage councils; they are conposed of equal nunbers
of representatives of enployers and of workers under an
i ndependent chai r man together with (in sone cases)
addi ti onal independent nenbers. The essential difference
bet ween their structure and that of statutory wage
authorities is that the
(1) (1908) 191 New York 123.
(2) (1909) 194 New York 383.
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representative nenbers of the latter are chosen from within
the industry concerned, whereas enployers and workers on
arbitration tribunal come fromoutside the industry | whose
di sputes they have to resolve; if in any case technica
know edge of a particular industry is required, this is
normal Iy supplied by the help of assessors who take no part
in the final award. Thi s di fference bet ween t he
constitution of wage boards and that of arbitration
tribunals clearly inplies a corresponding di stinction
between the legislative function of the fornmer and the
judicial function of the latter. The wages board drafts
laws for its own industry, whereas the arbitration court
gives judgnment on matters submitted by others. The choice
of industrial arbitrators unconnected with the industries
the nerits of whose clains they nust pledge, is evidently
i ntended as a guarantee that they, |like other judges, wll
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be free frombias arising from personal interest
The Hi gh Court of the Commonweal th of Australia has taken a
simlar viewin Australian Boot Trade Enpl oyees Federation
v. Wiybrow & Co. (1), in discussing an award nmade by the
wages board enpowered by a State statute to fix mninmm
rates of wages. The test applied for determining the
character of that function may be stated in the words of
Issacs J. at p. 318:

" If the dispute is as to the relative rights of parties as
they rest on past or present circunstances, the award is in
the nature of a judgnent, which m ght have been the decree
of an ordinary judicial tribunal acting Linder the ordinary
judicial power. There the |aw applicable to the case nust

be observed. |[If, however, the dispute is as to what shal
in the future be the nmutual rights and responsibilities of
the partiesin other words, if no present rights ’'are

asserted or denied, but-a future rule of conduct is to be
prescribed, thus creating new rights and obligations, wth
sanctions for non-conformty-then the determ nation that so

prescribes, call it an award, or arbitration, determ nation
or decisionor what you wll, “is essentially of a
| egi sl ative character, ~and limted only by the law which
authorises it. |If, again, there are neither present
(1)(1910) 10 C. L. R 266, 318.
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rights asserted, nor a future rule of ~conduct prescribed,
but nerely a fact ascertained necessary for - the practica
effectuation of adnmitted rights, ~the proceeding, though
called an arbitration, is rather in the nature of an
apprai sement or mnisterial act. "

As against this trend of opinion it has been urged that the
decisions of the Wge Councils in the shape of wage
regul ation proposals subnitted to the mnister in G eat
Britain wunder the Wage Councils Act derive their sanction
fromthe orders nade by the minister giving effect to 'these
proposals; but for such orders of the minister they would
nerely remain the determ nations of the Wage Councils and
woul d not acquire any legislative character. In regard to
the determinations of the wage boards enpowered by the
statutes to fix the mnimum rates of wages .in the
Commonweal th of Australia also it is pointed out that wunder
the provisions of the Factories and Shops Act, 1905,  of
Victoria "Every determ nation of any Special Board  shall

unless and until so quashed......... have the |ike force,
validity and effect as if such determnation had  been
enacted in this Act.............. thus investing the deter-

m nation of the boards wth the characteristics of a
| egi sl ative act.

Reference is nmade to the provisions of the Fair Labour
Standards Act of 1938 in the United States of Anerica, where
the wages orders ultimately approved by the Administrator
are subject to judicial reviewin the Circui Courts of
Appeals or in the United States courts of appeals of the
particular ]District and al so subject to further review by
the Supreme Court of the United States of Anerica  on
certification.

The M ni num Wages Act, 1948, in our country also provides
for the committees, sub-commttees, advisory sub-committees,
advisory boards and central advisory boards for fixing
mnimum rates of wages and the recomendations of these
conmittees are forwarded to the appropriate Governnment who
by notification in the official gazette fix mninmmrates of
wages in respect of each scheduled enploynent. The
notification is a token of the approval by the appropriate
Gover nment
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of these recommendati ons of the Committees and invests them
with | egal sanction.

The recent anmendnment of the Bonbay Industrial Relations Act,
1946, enpowers the State Government by notification in the
official Gazette to constitute for one or nore industries a
wage board for the State and enjoins these wage boards to
follow the sane procedure as the Industrial Court in respect
of arbitration proceedings before it and appeals from the
deci si ons of these wage boards lie to the Industrial Courts
whi ch has powers of superintendence and control over these
wage boards and it cannot, under the circunstances be urged
that these wage boards performany |egislative functions.
These are the two opposite points of view which have been
pressed before us and it is inpossible to state that the
functions perforned by the wage boards are necessarily of a
| egi slative character. It is no doubt true that their
det erm nati ons bind not only the enployers and the enpl oyees
in the present, but they al so operate when accepted by the

appropriate government or authorities and notified in
accordance wth law, tobind the  future enployers and
enpl oyees in the industry. If that were the only’

consi deration the di ctum of Justice Hol mes cited above woul d
apply and the functions perforned by these wage boards woul d
be invested with a legislative character.  This is however
not all, and regard nmust be had to the provisions of the
statutes constituting the wage boards. 1f on a scrutiny of
the provisions in 'regard thereto one can cone to the
conclusion that they are appointed only with a view to
determne the relations between the enmployers and the
enpl oyees in the future in regard to the wages payable to
the enpl oyees there would be justification for holding that
they were performng | egislative functions.” If, however, on
a consideration of all the relevant provisions @ of the
statutes bringing the wage boards into existence, it appears
that the powers and procedure exercised by them are
assimlated to those of Industrial Tribunals or their
adj udi cations are subject to judicial review at the hands of
hi gher Tribunal s exercising- judicial or quasi-judicia
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functions, it cannot be predicated that these wage boards
are exercising legislative functions. Wether they exercise
these functions or not is thus to be deternmned by the
rel evant provisions of the statutes incorporating them and
it would be inpossible to | ay down any universal rul e ~which
woul d help in the' determination of this question

Even if on the construction of the relevant provisions of
the statute we cone to the conclusion that the functions
per f or med by a particular wage board are not ~of a
| egi slative character, the question still remains whether
the functions exercised by them are administrative in
character or judicial or quasi-judicial in character,
because only in the latter event would their decision be
amenable to the wit jurisdiction or to the special |eave
jurisdiction above referred to.

There is no doubt that these wage boards are not exercising

purely judicial functions. They are not courts in the
strict sense of the termand the functions which they
perform may at best be quasi-judicial in character. The

fact that they are adm nistrative agencies set up for the
purpose of fixation of wages do not necessarily invest their
functions wth an adm nistrative character and in spite of
their being adninistrative bodies they can neverthel ess be
exercising quasi-judicial functions if certain conditions
are fulfill ed.
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The position in | aw has been thus summarised in Hal sbury’s
Laws of England, 3rd Ed., Vol. 11, at pp. 55-56:-

" The orders of certiorari and prohibition wll lie to
bodi es and persons other than courts stricto sensu. Any
body of persons having legal authority to det erm ne
guestions affecting the rights of subjects, and having the
duty to act judicially, is subject to the controlling
jurisdiction of the High Court of Justice, exercised by
neans of these orders. It is not necessary that it should
be a court; an administrative body in ascertaining facts or
law may be under a duty to act judicially notw thstanding
that its proceedi ngs have none of the formalities of, and
are not in accordance

15
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with the practice of, a court.of law. It is enough if it is
exercising, after hearing evidence, judicial functions in
the sense that it has to decide on evidence between a
proposal ~‘and-an opposition. A body may be under a, duty,
however, to act judicially (and subject to control by neans
of these _orders) although there is'no formof I|ies inter
partes before it; it is enough that it should have to
determ ne a question-solely on the facts of the particular
case, solely on the evidence before it, apart from questions
of policy or any other extraneous considerations."

" Moreover an administrative body, whose decision is
actuated in whole or in part by questions of policy, may be
under a duty to act judicially in the course of arriving at
that decision. Thus, if in order to arrive at the deci sion,
the body concerned had to consider proposal s and objections
and consider evidence, if at some stage of the proceedi ngs
| eading up to the decision there was sonething in the nature

of a lies before it, then in the course of such
consi deration and at that stage the body would be under a
duty to act judicially. If,~ on the other hand, an

adm nistrative body in arriving at - its decision has before
it at no stage any formof lLis and throughout has to
consider the question fromthe point of view of policy and
expedi ency, it cannot be said that it is under a duty at any
time to act judicially."

(See also the decision of this Court in Nagendra Nath Bora
v. Conmi ssioner of Hills Division and Appeals, Assam (1)-.

In order therefore to determ ne whether an administrative
body is exercising a quasi-judicial function, it would  be
necessary to examine in the first instance, whether it has
to decide on evidence between a proposal and an opposition
and secondly, whether it is under a duty to act ~judicially
inthe matter of arriving at its decision

" The duty to act judicially may arise in widely differing
circunstances which it would be inpossible to attenpt to
define exhaustively. The question whether or not there is a
duty to act judicially nust be decided

(1) [1958] S.C. R 1240.
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in each case inthe light of the circunmstances of the
particular case and the construction of the particular
statute, wth the assistance of the general principles
already set out." (lbid, para. 115).

The decision in R v. Manchester Legal Ad Committee EX
parte R A Brand & Co. Ltd. (1), lays down when an
adm ni strative body can be said to have a duty to

act judicially:

" The true view, as it seens to us, is that the duty to act
judicially may arise in widely different circunmstances which
it woul d be inpossible, and, indeed, inadvisable, to attenpt
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to define exhaustively. Were the decisionis that of a
court, then, wunless, as in the case, for instance, of
justices granting excise licences, it is acting in a purely
mnisterial capacity, it is clearly under a duty to act
judicially. When, on the other hand, the decision is that
of an admnistrative body and is actuated in whole or in
part by questions of policy, the duty to act judicially nmay
-arise in the course of arriving at that decision. Thus,
if, in order to arrive at the decision, the body concerned
had to consider proposals, and objections and consider
evidence, then there is the duty to act judicially in the

course of that inquiry. That, as it seems to us, is the
true basis of the decision in Errington v. Mnister of
Health (2)...... . . i e

(See also Rex v. TheLondon Country Council: Ex parte

Entertai nments Protection Association Ld. (3)...............
" Further, an admnistrative body in ascertaining facts or
law  may be under ~a duty to act judicially not -
wi t hst andi'ng. that its proceedi ngs have none of the
fornmalities  of and are not in accordance with the practice
of a court of law"

Vi de Board of Education v. Rice (4)

" Mre recently it has been held by this Court on ,nany
occasions that certiorari-will lie to quash the decision of
rent control tribunals, and this notwith-

(1) [1952] 2 QB. 413, 428, 429, 430.

(2) [1935] 1 K. B. 249.

(3) [1931] 2 K. B. 215, 233-4.

(4) [1910] A .C 179, 182.
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standing that such a tribunal is entitled to act on its own
know edge and i nfornati on, wi t hout evi dence unl ess

submitted, and without a hearing except on notice from a
party; see Rex v. Brighton. and Area Rent Tribunal (1).

" If, on the other hand, an administrative body in arriving
at its decision at no stage has before it any form of Ilis
and throughout has to consider the question fromthe point
of view of policy and expedi ency, it cannot be said that it
is under a duty at any stage to act judicially: Conpare
Franklin v. Mnister of Town and Country Planning." (2).

It is strenuously urged before us by learned counsel for the
petitioners that if the functions which the wage boards
performin the matter of fixation of the rates of wages are
considered in the light of the principles cited above, it
woul d appear that as between the enpl oyers, on the one hand,
and the enpl oyees, on the other, there is a proposition and
opposi tion. The enpl oyees demand that a particul ar
statutory mnimm wage should be fixed and the scales of
wages should al so be determined in a particular manner. The
enpl oyers on their part would maintain that the status quo
should continue or that, in any event, nuch less “than the
statutory m ni mum wage demanded by the enpl oyees should be
fixed and also that the scal es of wages should be fixed on a
gradation which is much less than or in any event, different
fromthat suggested by the enpl oyees. The enpl oyees nay say
that certain factors which are material in the fixation of
wages and whi ch affect the enpl oyees shoul d be considered as
deterninative of the rates of wages while the inportance of
these factors may be sought to be mnimzed by the enpl oyers
who m ght put forward certain other factors affecting them

in their turn, as determnative of those rates, t he
i nportance of which may be sought to be minimzed by the
enpl oyees on the other hand. All these would create

proposition and opposition on both sides with the result
that a lis would arise between them The determination of
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t hese

(1) [1950] 2 K B- 410.

(2) [1948] A.C 87, 102.
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points at issue would have to be’ arrived at by the wage
boards and the wage boards could only do so after collecting
proper data and mmterials and hearing evidence in that
behal f. If the functions perfornmed by the wage board would
thus consist of the determination of the issues as between a
proposition and an opposition on data and material s gathered
by the board in answers to the questionnaire issued to al
parties interested and the evidence |led before it, there is
no doubt that there would be inmported in the proceedings of
the wage board a duty to act judicially and the functions
performed by the wage board would be quasijudicial in
character. It has been on-the other hand urged before us by
the Ilearned counsel for the ~respondents that the very
constitution of the wage boards is against the fundanenta
principle of ~jurisprudence which postulates that no nan
shoul d be ajudge in his own cause. It was |laid down by the
House of Lords in Franklin v. Mnister of Towmn and Country
Pl anning (1) at p. 103:

" My Lords, | couldwsh that the use of the word bias "
should be confined to its proper sphere. Its proper
significance, in nmy opinion, is to denote a departure from

the standard of even-handed justice which the law requires
from those who occupy judicial office, or ‘those who are
conmmonly regarded as hol ding a quasi-judicial office, such
as an arbitrator. The reason for this clearly is, that
havi ng to adj udi cate as between two or nore parties, he nust
cone to his adjudication with an i ndependent mind, without
any inclination or bias towards one side or-other in the
di spute.”

The representatives of the enployers and the representatives
of the enployees who are appointed on the wage board al ong
with an independent chairman and sonme ot her nenbers, it is
submi tted, would necessarily have a bias in favour of 'those
whom t hey represent and therefore would not be conpetent to
be judges and the wage board thus constituted could ‘hardly
be called a judicial body.

There is considerable force in these contentions, but

(1) [1948] A C 87,102.
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we do not feel called upon to express our final opinion on
this question in view of the conclusion. which we  have
hereafter reached in regard to the ultra vires character of
the decision of the Wage Board itself. W are however bound
to observe that whatever be the character of the functions
perfornmed by the wage boards whether they be legislative or
quasi-judicial, if proper safeguards are adopted of the
nature discussed earlier, e. g., provision for - judicia
review or the adopting of the procedure as in the case of
the recomrendations of the wage councils in the ' United
Kingdom or the reports of the advisory committees which
cone to be considered by the admnistrator under the Fair
Labour Standards Act of 1938 in the United States of
Amrerica, no objection could ever be wurged against the
determ nations of the wage boards thus arrived at on the
score of the principles of natural justice having been
vi ol at ed.

We now proceed to consider how far the inpugned Act violates
the fundanmental rights of the petitioners.

Re : Article 19 (1) (a).

Art. 19 (1) (a) guarantees to all citizens the right to
freedom of speech and expression. it has, however, got to be
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read along with Art. 19 (2) which lays down certain
constitutionally pernissible limtations on the exercise of
that right. Art. 19 (2) as substituted by the Constitution
(First Amendment) Act, 1951, with retrospective effect reads
as under:

" Nothing in sub-clause (a) of clause (1) shall affect the
operation of any existing law, or prevent the State from
making any law, in so far as such |aw inposes reasonable
restrictions on the exercise of the right conferred by the
said sub-clause in the interests of the security of the
State, friendly relations with foreign States, public order
decency or norality, or in relation to contenpt of court,
def amation or incitement to an offence."

If any limtation on the exercise of the fundanental right
under Art. 19 (1) (a) does not fall within the four corners
of Art. 19 (2) it cannot be upheld.

Freedom of speech-and expression includes within its scope
the freedom of the press and it would be

119

apposite here to refer to the following passages from
Freedom of the Press-A Franework of Principles " (Report of
the Conmission on Freedom of Press in the United States of
Aneri ca).

The General Meani ng of Freedom

To be free is to have the use of one's powers of action (i)
without restraint or control fromoutside and (ii) wth
what ever neans or equi prent the action requires.

" The primary suggestion of the term " freedom is the
negative one, the absence of external interference whether
to suppress or to constrain. ~To be free isessentially to
be free from sonet hi ng-sone arbitrary inpedinent to action
sonme dom nating power or authority. And so long as it can
be taken for granted that the unhindered person has all he
needs to act withwhich is usually the case the negative
nmeani ng remains the chief el ement of the conception

" But since freedomis for action, and action is for an end,
the positive kernel of freedomlies in the ability to
achieve the end; to be free neans to be free ‘for sone

acconpl i shnment . And this inmplies conmand of the neans to
achieve the end. Unl ess the equipnent necessary for
effective action is at hand, unrestraint may be a nockery of
freedom................. Unrestraint w thout equi pment” is
not liberty for any end which demands equi pnent." (pp. 54-
55).

Resul ting Conception of Freedom of the Press:

" The energing conception of freedomof the press  may be
summari sed as fol |l ows, %

As wth all freedons, press freedom neans freedom from and

freedom for. A free press is free from conpulsions /from
what ever source, governnmental or social, external or
i nternal . From conpul sions, not from pressures; - for no
press can be free frompressures except in a noribund
society enpty of contending forces and beliefs. These
pressures, however, if they are persistent and di storting-as
financial, clerical, popular, institutional pressures my

becomre- approach conpul sion; and sonething is then |l ost from
effective
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freedom which the press and its public nust unite to
restore.,

" Afree press is free for the expression of opinionin al
its phases. It is free for the achievenent of those goals
of press service on which its own ideals and t he
requirenments of the community conbine and which existing
techni ques nake possible. For these ends it nust have ful
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conmand of techni cal resources, fi nanci al strength,
reasonable access to sources of information at home and
abr oad, and the necessary facilities for bri ngi ng

information to the national nmarket. The press nmust grow to
the measure of this market."(p. 228).

There is paucity of authority in India on the nature, scope
and extent of this fundanental right to freedom of speech
and expression enshrined in Art. 19 (1) (a) of t he

Constitution. The first case which came up for decision
before this court was that of Ramesh Thaper v. The State of
Madras (1). It was a case of a ban on the entry and

circulation of the appellant’s journal in the State of
Madr as under the provisions of section 9 (1-A) of the Mdras
Mai nt enance of Public Order Act, 1949, and it was observed
by Patanjali Sastri J.

(as he then was) at p. 597:

" There can be no doubt that freedom of speech and
expression includes freedom of propagation of ideas, and
that freedomis ensured by the freedomof circulation. "
Li berty ‘of ‘circulation is as essential to that freedom as
the liberty of publication: Indeed, wthout circulation the
publication would be of little value.": Ex parte Jackson
(2). See also Lovell V. Gty of Giffin (3).

Brij Bhushan & Anr. v. The State, of Delhi (4) was the next
case which cane up for decision before this Court and it
concerned the constitutionality of section 7 (i) (e) of the
East Punjab Public Safety Act, 1949. 1t was a provision for
the inposition of pre-censorship on a journal. Pat anj al
Sastri J. (as he then was)

(1) [1950] S.C. R 594, 597.

(2) (1877)96 U-S- 727 ; 24 L. Ed. 877.

(3) (1937) 303 U S 444 ; 82 L. Ed. 949.

(4) [1950] S.C.R 605, 608.
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who delivered the majority judgnent observed at p. 608: -

" There can be Ilittle doubt that the inposition of
precensorship on a journal is a restriction on the |liberty
of the press which is an essential part of the ‘right to
freedom of speech and expression declared by Art. 19 (1)
(a). As pointed out by Bl ackstone in his Conmentaries " the
liberty of the Press consists in laying no previ ous
restraint upon publications, and not in freedomfrom censure
for crimnal matter when published. Every freeman _has an
undoubted right to |lay what sentinents he Pl eases before the
public; to forbid this, is to destroy the freedom of the
press. (Blackstone’s Commentaries, Vol. 1V, pp. 151, 152)."
These are the only two decisions of this Court which involve
the interpretation of Art. 19 (1) (a) and they only |ay down
that the freedom of speech and expression includes freedom
of propagation of ideas which freedomis ensured by the
freedomof circulation and that the liberty of the press is
an essential part of the right to freedom of speech and
expression and that Iiberty of +the press consists in
all owi ng no previous restraint upon publication

There is however, a considerable body of authority to  be
found in the decisions of the Supreme Court of the United
States of America bearing on this concept of the freedom of
speech and expression. Anendnment | of that Constitution
| ays down:

" Congress shall make no law.................. abridging the
freedom of speech or of the press ............ "

It is trite to observe that the fundanental right to the
freedom of speech and expression enshrined in Art. 19(1)(a)
of our Constitution is based on these provisions in
Amendnent | of the Constitution of the United States of
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Arerica and it would be therefore legitimte and proper to
refer to those decisions of the Supreme Court of the United
States of Anerica in order to appreciate the true nature,
scope and extent of this right in spite of the warning
adm ni stered by this Court against the use of Anerican and
other cases, (Vide State of Travancore-Cochin & Os. v.
Bonbay Co.

16
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Ltd. (1) and State of Bonbay v. R M D. Chamarbaugwal a (2).
Grosjean v. Anerican Press Co. (3), was a case where a
statute inposed a license tax on the business of publishing
advertisenents and it was observed at p. 668:

" The evils to be prevented were not the censorship of the
press nerely, but any action of the Government by nmeans of
which it might prevent such free and general discussion of
public matters as seens absol utely essential to prepare the
people ~for an “intelligent exercise, of their rights as
citizens.” (Vide Cooley's Constitutional Limtations, 8th
Edn., Vol. 11, p. 886).

The statute was there struck down as unconstitutiona

because in the light of its history and of its present
setting it was seen to be a deliberate and cal cul ated device
in the guise of 'a tax to limt the <circulation of

information to which the public was entitled in virtue of
the constitutional guarantees.

The followi ng passage fromthe dissenting opinion in The
Associ ated Press v. The National Labour Rel atiions Board (4)
is also instructive:

" If the freedom of the press does not include the right to
adopt and pursue a policy w thout governnental -restriction

it is amsnoner tocall it freedom ~And we nay as well
deny at once the right to the press freely to adopt a policy
and pursue it, as to concede that right and deny the liberty
to exercise an uncensored judgnent in respect of the
enpl oyment and discharge of the agents through whom the
policy is to be effectuated.”

It was al so observed there at p. 965:

" Due regard for the constitutional guarantee requires that
the publisher or agency of the publisher of news shall be
free from restraint in respect of  enployment in the
editorial force."

Schneider v. Irvingtor (5) was concerned with the effect of
the Munici pal Regul ations against littering of

(1) [1952] S.C. R | | 12, | 120. (2) [1957] S. C. R 87 4,
918.

(3) (21935) 297 U S. 233, 249; go L. Ed. 660, 668.

(4) (1936) 30l U S. 103. 136; 81 L. Ed. 953. 968.

(5) (1939) 308 U S- 147; 84 L. Ed. 155, 164.
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streets. In the course of its decision the Court “nade the
foll owi ng observations at p. 164:

" This court has characterized the freedomof speech and
that of the press as fundanmental personal rights —and

liberties. The phrase is not an enpty one and was not
lightly used. It reflects the belief of the framers of the
Constitution that exercise of the rights lies at the
foundation of free governnent by free press. It stresses,

as do many opinions of this court, the inportance of
preventing the restriction of enjoynment of these liberties.”
Non-interference by the State with this right was enphasi zed
in Thomas v. Collins (1) at p. 448:-

" But it cannot be the duty, because it is not the right, of
the State to protect the public against false doctrine. The
very purpose of the First Amendnent is to foreclose public
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authority from| assuming a guardianship of the public mnd
through regulating the press, speech, and religion. In this
field every person nmust be his owmm watchman for truth,
because the forefathers did not trust any Governnent to
separate the true fromthe false for us...........
In 93 L. Ed. at p. 1151 is given a sunmmary of the decisions
of the Suprene Court of the United States of Anerica on this
subj ect under the heading " The Suprene Court and the right
of Free Speech and Press and it contains at p. 1153 the
following passage under the caption " Right in Genera
Freedom from Censorshi p and Puni shnent ":
" The freedom of speech and of press are fundanenta
personal rights & liberties, the exercise of which lies at
the foundation of free Governnment by free nen............
The very purpose of the first Arendment is to foreclose
public authority from assunmi ng a guardi anship of the public
m nd t hrough regulating the press, speech, and religion; it
rests on the  assunption that the wi dest possi bl e
di ssem nation of information fromdiverse and antagonistic
sources i's essential to the welfare of the public."
The dissenting opinion of Douglas J. in Beauharnais v.
I11inois(2) contains the followi ng at p. 943:
(1) (1944) 323 U-S- 516, 545 ; 89 L. Ed- 430, 448.
(2) (21951) 313 U. S/ 250, 285; 96 L. Ed. 919, 943.
124
There is room for regulation of the ways and neans of
i nvadi ng privacy. | No such leeway is granted the invasion of
the right of free speech guaranteed by the First Amendnent.
Until recent years that had been-the course and direction of
constitutional |aw. Yet recently the Court” in this and
ot her cases has engraved the right of regulation onto the
First Amendnent by placing in the hands of the |egislative
branch the right to regulate " within reasonable linits
the right of free speech. This to ne is an omnous and
alarming trend. The free tradein ideas which the franers
of the Constitution visualised disappears. In its place
there is substituted a new orthodoxy-an orthodoxy that
changes with the whins of the age or the day, an orthodoxy
which the mgjority by solemm judgnent proclains 'to be
essential to the safety, welfare, security, norality, or
health of Society. Free speech in the constitutional sense
di sappears. Limts are drawn-limts dictated by expedi ency,
political opinion, prejudices or sone other desideratum of
| egi sl ative action."
It is clear fromthe above that in the United States
of Anerica:
(a) the freedom of speech conprehends the freedom of press
and the freedom of speech and press are fundanmental persona
rights of the citizens;
(b)the freedomof the press rests on the assunption that
the widest possible dissemnation of informtion from
di verse and antagoni stic sources is essential to the welfare
of the public;
(c) Such freedomis the foundation of free Governnent of a
free peopl e;
(d)the purpose of such a guarantee is to prevent public
authorities from assum ng the guardi anship of the public
m nd and
(e)freedom of press involves freedom of enpl oynent or non-
enpl oyment of the necessary nmeans of exercising this right
or in other words, freedomfromrestriction in respect of
enpl oyment in the editorial force.
This is the concept of the freedom of speech and expression
as it obtains in the United States of Anerica

125
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and the necessary corollary thereof is that no neasure can
be enacted which would have the effect of inposing a pre-
censorship, curtailing the circulation or restricting the
choi ce of enpl oynment or unenploynment in the editorial force.

Such a neasure would certainly tend to infringe the freedom
of speech and expression and would therefore be liable to be
struck down as unconstitutional

The press is however, not inmune from the ordinary forns of
taxation for support of the Governnent nor from the
application of the general laws relating to industria

rel ati ons. It was observed in Grosjean v. American Press
Co. (1):

“ It is not intended by anything we have said to suggest
that the owners of newspapers are inmune fromany of the
ordinary fornms of taxation for support of the Governnent;

But this is not an ordinary formof tax but one single in
kind with a |long history of hostile msuse against the
freedom of the press.

" The! predom nant purpose of the grant of immunity here
i nvoked. was to preserve an-untranmneled press as a voca

source of public information. The newspapers, magazi nes and
other journals of the country, it is safe to say, have shed
and continue to shed, nore light on the public and business
affairs of the nation than any other "instrunentality of
publicity; and sinceinforned public opinionis the nost
patent of all restraints upon m sgovernnent, the suppression
or abridgnment of the publicity afforded by a free press
cannot be regarded otherw se than with gave concern. The
tax here involved is bad not because it takes noney fromthe
pockets of the appellees. If that were -all, a wholly
di fferent question would be presented. It is bad:  Because,

in the light of its history and of its present setting, it
is seen to be a deliberate and cal culated device in the
guise of atax tolimt the circulationof information to
which the public is entitled in virtue of the constitutiona

guar ant ees. A free press stands as one of the great
interpreters between the Government and the people. To
allowit to be fettered is to fetter ourselves."

(1) (1935) 297 U S- 233, 249; 80 L. Ed. 660, 668.
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In The Associated Press v. National Labour Rel ations Board
(1), it was held that the freedom of the press safeguarded
by the First Anendnent was not abridged by the application
in the case of an editor enployed by the Associated Press to
determine the news value of the itens received and to
remite themfor transnission to menbers of the association
throughout the United States who rnmust function wi thout bias
and prejudice, of the provisions of the National Labour
Rel ati ons Act which inhibited an enpl oyer from  discharging
an enployee because of union activities. It was further
observed at p. 960:

" So it is said that any regulation protective of | union
activities, or the right collectively to bargain on the part
of such enpl oyees, is necessarily an invalid invasion of the
freedomof the press. W think that the contention not only
has no relevance to the circunstances of the instant case
but is an unsound, generalization."

Murdock v. Pennsylvania (2), was a case of a license fee for
the sale of religious books and M. Justice Frankfurter in
his dissenting opinion at p. 1311 observed:

" A tax upon newspaper publishing is not invalid sinply
because it falls upon -the exercise of a constitutiona

ri ght. Such a tax might be invalid if it invidiously
singled out newspaper publishing for bearing the burden of
taxation or inposed upon themin such ways as to encroach on
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the wessential scope of a free press. |If the Court could
justifiably hold that the tax neasures in these cases were
vul nerabl e on that ground, | would unreservedly agree. But

the Court has not done so, and indeed could not. "

In lahoma Press Publishing Co. v. Walling (1), and in
Mabee v. VWite Planis Publishing Co. (4) the Federal Fair
Labour Standards Act was held applicable to the press and it
was observed in the former case at p. 621

" Here there was no singling out of the press for treatnent
different from that accorded other business in general
Rat her the Act’s purpose was to pl ace

(1) (21936) 301 U.S. 103,136; 81 L. Ed. 953, 963.

(2) (1942) 319 U S- 105, 136 ; 87 L. Ed. 1292, 1311

(3) (1945) 327 U. S. 186. 194; go L. Ed. 614, 621

(4) (1945) 327 U. S. 178; 90 L. Ed. 607.
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publ i shers of newspapers upon.the same plane wth other
busi nesses and the exenption for small newspapers had the
same object. Nothing in the Gosjean case (1), forbids
Congress - to exenpt sonme publishers because of size from
either a tax or a regulation which would be valid if applied
to all."

The Constitution of the United States of America--Analysis
and Interpretation-Prepared by the Legislative Reference
Service, Library of Congress, sunmarises the position thus
at p. 792

" The Supreme Court, citing the fact ~that the Anerican
Revol ution " really began when............... t hat
Government (of Engl and) sent stanps for newspaper duties to
the American colonies " has been-alert to the possible uses
of taxation as a nethod of suppressing obj ectionabl e
publications. Persons engaged in the dissemnation of ideas
are, to be sure, subject to ordinary forns of taxation in
like manner as other persons. Wth respect to |icense or
privil ege taxes, however, they stand on a different footing.
Their privilege is granted by the Constitution and cannot be
wi thhel d by either State or Federal Governnent.

" The application to newspapers of the Anti-Trust Laws, the
Nati onal Labour Relations Act, or the Fair Labour Standards
Act, does not abridge the freedom of the press.”

The Laws regul ating paynent of wages have simlarly been
held as not abridging the freedom of speech and expression
and the follow ng observations in the sane publication (at
p. 988) in regard to the M ni mum WWge Laws are apposite:

"M N MM WAGE LAWS: The theory that a -law prescribing
m ni mum wages for wonen and children viol ates due process by
i mpairing freedom of contract was finally discarded in 1937
(West Coast Hotel Co. v. Parrish, 300 U. S, [379). The
current theory of the Court, particularly when labor is’ the
beneficiary of legislation, was recently stated by ~Justice
Douglas for a majority of the Court, in the following terns:
" Qur recent decisions make plain that we do not sit | as a
super-| egislature to weigh the wi sdom of |egislation nor

(1) (21935) 297 'U-S. 233. 249; 89 L. Ed. 660, 668.
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to deci de whether the policy which it expresses offends the
public welfare............ But the state |egislatures have
constitutional authority to experiment with new techniques;
they are entitled to their own standard of the public
wel fare; they nmay within extrenely broad ,limts contro
practice; in the business-labor field, so long as specific
constitutional prohibitions are not violated and so |l ong as
conflicts with valid and controlling federal laws are
avoided (Day-Brite Lighting, Inc. v. Mssouri, 342 U S
421, 423 (1952) )."
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Wiile therefore no such immunity fromthe general |aws can
be clained by the press it would certainly not be legitimte
to subject the press to | aws which take away or abridge the
freedom of speech and expression or which would curtai
circul ati on and thereby narrow the scope of dissenination of
information, or fetter its freedomto choose its nmeans of
exercising the right or would underm ne its independence by
driving it to seek Governnment aid. Laws which single out
the press for laying upon it excessive and prohibitive
burdens which would restrict the circulation, inpose a
penalty on its right to choose the instruments for its
exercise or to seek an alternative nedia, prevent news-
papers frombeing started and ultimately drive the press to
seek CGovernment aid in order to survive, would therefore be
struck down as unconstitutional

Such laws would not be saved by Art. 19(2) of t he
Constitution. This Court had occasion to consider the scope
of Art. 19(2) in Brij Bhushan & Anr. v. The State of Del hi
(1), where Fazl Ai J. in his dissenting judgnent observed
at p. 619.

“ It nust be recognized that freedom of speech and
expression is one of the nobst valuable rights guaranteed to
a citizen by the Constitution and should be jealously
guarded by the Court. 1t must also be recognised that free
political discussion is essential for the proper functioning
of a denocratic governnment, and the tendency of the nobdern
jurists is to deprecate censorship though they all agree
that " liberty of the press " is not to be confused with its
" licentiousness

(1) [1950) S.C. R 605, 608.
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But the Constitution itself has prescribed certain linmts
and this Court is only called upon to see whether a
particul ar case cones within those linmts. "

Unl ess, therefore, a |law enacted by the Legislature cones
squarely within the provisions of Art. 19 (2) it would not
be saved and woul d be struck down as’ unconstitutional on
the score of its violating the fundanental right of the
petitioners under Art. 19 (1) (a).

In the present case it is obvious that t he only
justification for the enactment of the inmpugned Act is that
it inposes reasonable restrictions in the interests of a
section of the general public, viz., the working journalists
and ot her persons enployed in the newspaper establishnents.
It does not fall within any of the categories specified in
Art. 19 (2), viz.,

" In the interests of the security of the State, friendly
relations wth foreign States, public order, |(decency or
norality, or inrelation to. contenpt of court, . defamation
or incitement to an offence.”

Article 19 (2) being thus out of the question the only point
that falls to be determined by us is whether the provisions
of the inpugned Act in any way take away or abridge the
petitioners’ fundamental right of freedom of speech and
expr essi on.

It was contended before us by the | earned Attorney-Genera
that it was only legislation directly dealing with the right
mentioned in Art. 19 (1) (a) that was protected by it. | f
the legislation was not a direct legislation on the subject
" Art. 19 (1) (a) would have no application, the test being
not the effect or result of legislation but its subject-
matter. In support of his contention he relied upon the
following observations of Kania C. J. in A K  Gopalan v.
The State of Madras (1).

" As the preventive detention order results in the detention
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of the applicant in a cell it was contended on his behalf
that the rights specified in article 19 (1), (a), (b), (c),
(d), (e) and (g) have been infringed. It was argued that
because of his detention he cannot have a free right to
speech as and where he, desired and the

(1)[1950] S.C.R 88, 100.

17
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same argunent was urged in respect of the rest of the rights
mentioned in sub-clauses (b), (c), (d), (e) and (g).
Al though this argument is advanced in a case which deals
with preventive detention, if ~correct, it should be
applicable in the case of punitive detention also to any one
sentenced to a termof inprisonment Linder the relevant
section of the Indian Penal Code. So considered, the
argunent must clearly be rejected In spite of the saving
clauses (2) to (5), pernmitting abridgement of the rights
connected with each of them punitive detention under severa

sections ~/of the Penal Code, e. g., for theft,, cheating,
forgery and even ordinary assault, will be illegal. Unl ess
such conclusion necessarily follows front the article, it is
obvious that such construction should be avoi ded. In ny

opi nion, such result is clearly not the outcone of the
Constitution. The article has to be read. w thout any pro-

conceived notions. So read, it clearly nmeans that the
| egislation to be exam ned nust be directly in respect of
one of the rights mentioned in the sub-clauses. -If there is

a legislation directly attenpting to control a citizen's
freedom of speech or expression; or his right to assenble
peaceably and w thout arms, etc,, the question whether that
legislation is saved by the relevant ~saving clause of
article 19 will arise. |If, however, the legislationis not
directly in respect of any of these subjects, but. as a
result of the operation of other |egislation, -for instance,
for punitive or preventive detention, his right under any of
t hese sub-clauses is abridged, the question of the
application of article 19 does not arise. The true approach
is only to consider the directness of the |egislation and
not what wll be the result of the detention otherw se
valid, on the node of the detent’'s [ife. On that short
ground, in ny opinion, this argument about the infringement
of the rights mentioned in article 19 (1) —generally mnust
fail. Any ot her construction put on the article, it~ seens
to me, will be unreasonable."

This opinion was expressed by Kania C. J. alone, the other
| earned judges forming the Bench not expressing thenselves
on this question. This passage was, however cited, wth
approval by a Bench of this
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Court in RamSingh & Os. v. The State of Delhi (1).” It was
held by the Full Court in that case that though  persona

liberty is sufficiently conprehensive to include the
freedons enunerated in Art. 19 (1) and its deprivati on would
result in the extinction of these freedons, the Constitution
his treated these constitutional Iliberties as distinct
fundamrntal rights and made separate provisions in Arts. 19,
21 and 22 ,is to the linmitations and conditions subject to
whi ch alone they could be taken away or abri dged.

Consequently, even though a | aw which restricts the freedom
of speech and expression is not directed sol ely against the,

underm ning of security of the State or its overthrow but is
concerned generally in the interests of public order may not
fait wthin the reservation of cl. (2) of Art. 19 and may
therefore be void, an order of preventive detention cannot
be held to be, invalid nerely
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because:

" the detention is made with a view to prevent the naking of
speeches prej udi ci al to the, maintenance of public
order................. "

This was also a case of detention wunder the Preventive
Detention Act and the detention of the detenu had been
ordered with a viewto prevent him from making speeches
prejudicial to the naintenance of public order. Public
order was not one of the categories mentioned in Art. 19 (2)
as it then stood, and any restriction inposed upon the
freedom of speech and expression could nit be justified on
that ground, the only relevant ground in that connection
then being underm ning of the security of the State or its
overt hrow. A restriction on the freedom of speech and
expression ill the npaintenance of public order woul d
therefore not have been justified under Art. 19 (2) and if
the Court had cone to the conclusion that there was an
i nfringenent of the right of freedom of speech and
expression the order could not have been saved under Art. 19
(2). The ~Court~ however, took the view that the direct
object of the order was preventive detention and not the
i nfringenent of the right  of freedom of speech and
expressi on, which was nerely

(1)[1951] S.C. R 451, 455.
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consequential upon the detention of the detenu and therefore
upheld the validity of the order. It was, therefore, urged

by the learned Attorney-Ceneral that the object of the
i mpugned Act was only to regulate certain conditions of
service of working journalists and other persons enployed in
the newspaper establishments and not to take away or abridge
the right of freedom of speech and expression enjoyed by the
petitioners and that therefore the inmpugned Act could not
come within the prohibition of Art. 19 (1) (a) read wth.
Art. 13 (2) of the Constitution.
It was contended, on the other hand, on behalf  of the
petitioners that the Court has/got to look at the true
nature and character of the legislation and judge its
substance and not its form or in other words, its ‘effect
and operation. It was pointed out that the inpugned Act
viewed as a whole was one to regul ate the enmpl oynent of the
necessary organs of newspaper publications —and therefore
related to the freedomof the Press and as such canme ~wthin
the prohibition. Reliance was placed in this behalf on the
foll owi ng passage in Mnnesota Ex Rel. Qdson (1):
" Wth respect to these contentions it is enough to say that
in passing upon constitutional questions the ~Court has
regard to substance and not to nmere matters of form . and
that, 1in accordance with famliar principles, the statute
nmust be tested by its operation and effect."”
The foll owi ng observations of Mahajan J. (as he then was) in
Dwar kadas Shrinivas of Bonbay v. The Shol apur Spinning and
Weaving Co., Ltd. (2) were also relied upon:
" In order to decide these issues it is necessary to examne
with sone strictness the substance of the legislation for
the purpose of determining what it is that the |legislature
has really done; the Court, when such questions arise, is
not overpersuaded by the nmere appearance of the legislation
In relation to Constitutional prohibitions binding a
legislature it is clear that the |egislature cannot disobey
the prohibitions nerely
(1)(1930) 283 U.S. 697, 708; 75 L. Ed. 1357, 1363.
(2)[1954] S.C.R 674, 683.
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by enploying indirect nethod of achieving exactly the same




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 76 of 113

result. Therefore, in all such cases the court has to ook
behi nd the nanes, forns and appearances to discover the true
character and nature of the |egislation."

The inpugned Act is as its long title shows an act to
regul ate certain conditions of service of working journa-
lists and other persons enployed in newspaper establishnents
and in the very forefront of the Act, the Industria
Di sputes Act, 1947, is by s. 3 nmde applicable to working
journalists with certain nodification in connection with the
application of s. 25F of that Act. The rest of the

provisions contained in ch. |l concerned thenselves wth
the paynent of gratuity, hours of work and |eave and
fixation of wages of the -working journalists. The

regulation of the conditions of service is thus the nmain
object which is sought to be achieved by the inmpugned Act.
Chapter 11l of +the Act applies the provisions of the
I ndustrial Enployment (Standing Orders) Act, 1946, and the
Enpl oyees’ Provident Funds Act, 1952, to all the enployees
of the newspaper ~establishnments wherein twenty or nore
newspaper enpl oyees are enployed and covers wor Ki ng
journalists as well as other enployees in the enploy of the
newspaper establishnents. The m scel |l aneous provi si ons
contained in ch. 1V are designed nmerely to inplenent or to
carry out the provisions of the main part of. the Act and
they do not make 'any difference so far as the effect and
operation of the Act is concerned. |If this is the true
nature of the Act, it is inpossible to say that the Act was
designed to affect the freedom of~ speech and expression
enjoyed by the petitioners or that was its necessary effect
and operation. It was conceded in the -course of the
argunents that if a general law in regard to the industria

or |abour relations had been applied to the press  industry
as a whol e no exception could have been taken to it. If the
matter had rested with the applicationof the Industria

Di sputes Act, 1947, to the working journalists or with the
application of the Industrial Enmploynment (Standing  Orders)
Act, 1946, or the Enployees’ Provident Fund, % Act, 1952, to
them no exception could have been taken to this
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neasure. It was, however, wurged that apart from the
application of these general |[|aws to t he wor Ki-ng
journalists, there are provisions enacted in the inmpugned
Act in relation to paynment of gratuity, hours of work, |eave
and fixation of the rates of wages which are absolutely
special to the press industry qua the working journalists
and they have the effect of singling out the press -industry
by creating a class of privileged workers with benefits and
rights which have not been conferred upon other enployees
and the provisions contained therein have the  effect of
laying a direct and preferential burden on the press, have a
tendency to curtail the circulation and thereby narrow the
scope of di ssem nation of i nformati on, fetter the
petitioner’'s freedomto choose the means of exercising their
right and are likely to underm ne the independence of the
press by having to seek Governnent aid.

It is obvious that the enactnment of this neasure is for the
anmelioration of the conditions of the workmen in the
newspaper industry. It would not be possible for the State
to take up all the industries together and even as a matter
of policy it would be expedient to take the industries one
by one. Even in regard to the workmen enployed it would be
equal |y expedient to take a class of enployees who stand in
a separate category by thenselves for the purpose of
benefiting them in the manner cont enpl at ed. Thi s
circunmstance by itself would therefore not be indicative of
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any undue preference or a prejudicial treatnent being neted
out to that particular industry, the main object being the
anmelioration of the conditions of those workmen. It could
not also be said that there was any ulterior notive behind
the enactment of such a measure because the enployers my
have to share a greater financial burden than before or that
the working of the industry nmay be rendered nore difficult
than before. These are all incidental disadvantages which
may manifest thenselves in the future working of the
i ndustry, but it could not be said that the Legislature in
enacting that nmeasure was aining at these di sadvantages when
it was trying to aneliorate the
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condi tions of the worknen. Those enpl oyers who are
favourably situated, may not feel the strain at all while

those of them who are marginally situated nay not be able to
bear the strain -and may in - conceivable cases have to

di sappear . 'after closing down their establishnents. That ,
however, ‘would be a consequence. which would be extraneous
and not " within the contenplation of the Legislature. It

could therefore hardly be urged that the possible effect of
the inmpact of these measures in conceivable cases would
vitiate the legislation as such. Al the consequences which
have been visualized in this behalf by the petitioners,

viz., the tendency to curtail circulation and thereby narrow
the scope of dissenmination of information, fetters on the
petitioners’ freedomto choose the neans of exercising the
right, |Iikelihood of the independence of the press being
under m ned by having to seek government aid; the inmposition
of penalty on the petitioners’ right to choose the
instrunments for exercising the freedom or conpelling themto
seek alternative nedia, etc., would be renpte and depend
upon various factors which nay or may not conme into. play.

Unl ess these were the direct or inevitable consequences of
the neasures enacted in the inmpugned Act, it would not be
possible to strike down the legislation as having that
effect and operation. A possible eventuality of this type
woul d not necessarily be the consequence which could be in
the contenplation of the Legislature while enacting a
nmeasure of this type for the benefit of  the worknen
concer ned.

Even t hough the inmpugned Act enacts neasures for the benefit
of the working journalists who are enployed in newspaper
establishnents, the working journalists are but the voca

organs and the necessary agencies for the exercise of the
right of free speech and expression, and any |egislation
directed towards the anelioration of their conditions of
service must necessarily affect the newspaper establishnments
and have its repercussions on the freedomof Press. The
i mpugned Act can therefore be legitimtely characterized as
a nmeasure which affects the press, and if the intention or
the proxi mate effect and operation of the Act was such
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as to bring it within the mschief of Art. 19(1) (a) it
would certainly be liable to be struck down. The rea

difficulty, however, in the way of the petitioners is that
what ever be the measures enacted for the benefit of the
wor ki ng journalists neither the intention nor the effect and
operation of the inpugned Act is to take away or abridge the
right of freedom of speech and expression enjoyed by the
petitioners.

The gravanen of the conplaint of the petitioners against the
i mpugned Act, however, has been the appointment of the Wage
Board for fixation of rates of wages for the working
journalists and it is contended that apart fromcreating a
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class of privileged workers with benefits and rights which
were not conferred wupon other enployees of industria
establishments, the Act has left the fixation of rates of
wages to an agency invested with arbitrary and uncanali sed
powers to inpose an indeterminate burden on the wage
structure of the press, to inpose such enployer-enployee
relations as inits discretion it thinks fit and to inpose
such burden and relation-, for such tine as it thinks
pr oper. This contention will be nore appropriately dealt
with while considering the alleged infringenent of the
fundanmental right enshrined in Art. 19(1) (g). Suffice it
to say that so far as Art. 19(1) (a) is <concerned this
contention also has a renpte bearing on the sane and need
not be discussed here at any particular |ength.

Re: Article (19(1) (g).

The fundanental right of the petitioners herein is the right
to carry on any occupation, trade or business.

This freedomalso is hemmed in by limtations which are to
be found in Art. 19(6), which . in so far as it is relevant
for our purposes enacts:

" Nothing-in sub-clause (g) of the said clause shall affect
the operation of any existing lawin so far as it inposes,
or prevent the State frommaking any |law i nposing, in the

interests of the general public, reasonable restrictions on
the exercise of /theright, conferred by the said sub-
cl ause, "
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The contention under this head is thus el aborated on behalf
of the petitioners:

1. The i nmpugned Act inposes unreasonable restrictions on
the freedomto carry on business:

(a) in enpowering the fixation of rates of wages on
criteria relevant only for fixation of mninum wages;

(b)in empowering fixation of wages, grant of gratuity and
conpensation wi thout making it incunmbent on the Board to
consi der the mpjor factor of the capacity of the industry to
pay;

(c)in authorizing the Board to have. regard to not what is
relevant for such fixation but to what the Board deens
rel evant for the purpose; and

(d)in providing for a procedure which does not conpel the
Board to conformto the rules under the Industrial Disputes
Act, 1947, thus permitting the Board to follow any arbitrary
procedure violating the principle of audi alteram partem

2. The restrictions enunerated above in so far as they affect
the destruction of the petitioners’ business exceed the
bounds of pernissible |legislation under Art. 19(1)(q9).

The unreasonabl eness of the restriction is further sought to
be enphasized by pointing out that under s. 12 of the
i mpugned Act, the decision of the Board is declared  binding
on all enployers, though the working journalists. axe not
bound by the sane and are entitled, if they are dissatisfied
with it, to agitate for further revision by rai si ng
i ndustrial disputes between thenselves and their enployers
and having them adj udi cated under the Industrial D sputes
Act, 1947.

The test of reasonable restrictions which can be inmposed on
the fundamental right enshrined in Art. 19(1)(g) has been
| aid down by this Court in two decisions:

In Chintaman Rao v. The State of Madhya Pradesh(1) Mhajan
J. (as he then was) observed at p. 763

"The phrase "reasonable restriction" connotes that the
[imtation i nposed on a. person in enjoynent

(1) [1950] S.C.R 759, 763.
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of the right should not be arbitrary or of an excessive
nature, beyond what is required in the nterests of the
public. The word " reasonabl e inplies intelligent care
and deliberation, that is, the choice of a course which
reason di ct at es. Legi sl ation whi ch arbitrarily or
excessively invades the right cannot be said to contain the
quality of reasonabl eness and unless it strikes a proper
bal ance between the freedom guaranteed in article 19(1)(g),
and the social control permitted by clause (6) of article
19, it nust be held to be wanting in that quality." [cited
with approval in Dwarka Prasad Laxm Narain v. The State of
Utar Pradesh & Os. (1) and in Ch. Tika Ranji v. State of’
Utar Pradesh & Os. (2)].

The State of Madras v. V. G Rao (3) was the next case in
which this phrase caneto be considered by this Court and
Patanjali Sastri C. J. observed at

p. 606: -

" This Court had occasion in Dr. Khare’s case (4) to define
the scope of the judicial review under clause (5) of Art. 19
where the phrase " inposing reasonable restrictions on the
exercise —of the right " also occurs and four of the five
judges participating in the decision expressed the view (the
other judge leaving the question open) that both the
substantive and the procedural aspects of the inpugned
restrictive | aw shoul d 'be exam ned fromthe point of view of
reasonabl eness: that' is to say, the Court 'should consider
not only factors such as the durationand the extent of the
restrictions but also the circunstances under which and the
manner in which their inposition-has been authorised. It is
important in this context to bear in mnd that the test of
reasonabl eness, where-ever prescribed, should be applied to
each individual statute inpugned, and no abstract standard,
or general pattern, of reasonabl eness can be |laid down as
applicable to all cases. The nature of the right alleged to
have been infringed, the —underlying purpose of t he
restrictions inposed, the extent and urgency of the evi
sought to be renedi ed t hereby, the disproportion

(1) [1954] sS.C.R 803, 811

(3) [1952] S.C.R 597, 606, 607.

(2) [1956] S.C.R 393, 446.

(4) [1950] S.C. R 519.
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of the inposition, the prevailing conditions at the  tineg,
should all enter into the judicial verdict."

This criterion was approved of in State of - West ~ Bengal V.
Subodh CGopat Bose & O hers (1) where the present Chief
Justice further expressed his opinion that the fact of the
statute being given retrospective operation may also be
properly taken into consideration in determning the
reasonabl eness of the restriction inposed in the interest of
the general public [see also a recent decision of this Court
in Virendra v. State of Punjab (2)].

The appoi ntnment of a wage board for the purposes of fixing
rates of wages could not be and was not chall enged as  such
because the constitution of such wage boards has been
consi dered one of the appropriate nodes for the fixation of
rates of wages. The Industrial D sputes Act, 1947, can only
apply when an industrial dispute actually arises or is
apprehended to arise between the enpl oyers and the enpl oyees
in a particular industrial establishnent. Though under the
anmendnment of that Act by the Industrial Disputes (Anmendnent
and M scel | aneous Provisions) Act, 1956, (36 of 1956), there
is a provision for the appointment of a National Tribunal by
the Central Governnent for the adjudication of industria
di sputes which in the opinion of the Central Governnent
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i nvol ve questions of national inportance or are of such a
nature that industrial establishnents situated in nore than
one State are likely to be interested in, or affected by,
such dispute (Vide s. 7-B) the condition precedent, however,
is the existence of an industrial dispute or the appre-
hension of one. If the wages for the enployees of a
particular industry have got to be fixed without such an
i ndustrial dispute having arisen or being apprehended to
arise, the only proper nmode of such fixation would be the
appoi nt nent of wage boards for the purpose. They take the
pl ace of Industrial Tribunals or National I ndustria
Tribunals and are generally constituted of equal number of
representatives of the enployers and the enpl oyees in that
particular industry along with a quota of independent nenber
or

(1) [1954] S.C.R 587, 626.

(2) [1958] S.C. R 308.
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nmenbers one of whom'is appointed the chairman of the Board.
The nmain grievance of the petitioners, however, has been
that the relevant criteria for the fixation of rates of
wages were not laid down in s. 9(1) of the Act. Section 8
enpowered the Central Governnent to constitute a wage board
for fixing rates of ‘wages in respect of working journalists
in accordance wth the provisions of the Act and s. 9(1)
directed that in fixing such rates of wages the Board &hal
have regard to the cost of living, the prevalent rates of
wages for conparable enpl oynents, the circunstances relating
to the newspaper ‘industry in -different regions of the
country and to any other circunstances which to the Board
may seemrelevant. These criteria, it was contended, were
only relevant for fixing mninmumrates of wages,’ though the
word " minimum" which had been usedin the Bill No. 13 of
1955 as introduced in the Rajya Sabha was del eted when the
Act actually came to be passed and it was further contended
that the capacity of the Industry to pay which was an
essential circunstance to be taken into consideration in the
fixation of wages was not set out as one of the
circunstances to be taken into consideration by the Board in
fixing rates of wages. It was al so contended that the other
ci rcunmst ances which the Board was directed to consider .in
addition to those specifically enunerated ins. 9(1) were
such as to the Board may seemrel evant thus rel egating these
circunstances to the subjective determ nation of the Board
with the necessary consequence that no - Court or other
authority could scrutinize the sanme objectively.

We do not propose to enter into any el aborate di scussion on
the question whether it would be conmpetent to us in arriving
at a proper construction of the expression " fixing rates of
wages " to look into the Statenment of Cbjects and  Reasons
attached to the Bill No. 13 of 1955 as introduced- in the
Rajya Sabha or the circunstances under which the word "
m ni mum " came to be deleted fromthe provisions of the Bil
relating to rates of wages and the Wage Board and the  fact
of such deletion when the Act cane to be passed in its
present
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form There is a consensus of opinion that these are not
aids to the construction of the ternms of the Statute which
have of course to be given their plain and granmmtica
nmeani ng [ See: Ashvini Kumar Ghosh & Anr. v. Arabinda Bose &
Anr. (1) and Provat Kumar Kar and others v. WIlIliam
Trevelyan’ Curtiez Parkar It is only when the terns of the
statute are anbiguous or vague that resort may be had -to
them for the purpose of arriving at the true intention of
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the legislalature. No such reference is, however, necessary
in the case before us, even though perchance, the expression
" fixing rates of wages " be considered anbiguous in so far
as it does not specify whether the " wages there are neant
to be " living wages ", " fair wages or " m ni num wages
We have already stated in the earlier part of this judgnment
that the Act was passed with a view to inplenent the
recomendati ons of the Press Conmission’'s Report and we have
al ready seen that the concept of nminimum wage, as adopted by
the Press Conmission was not that of a bare subsistence or
m ni mum wage but what it terned a m ni mum wage was nmeant to
provide for not nmerely the bare subsistence of living, but
for the efficiency of the worker, naking provision also for
sone neasure of education, nedical requirenents and
amenities. |If this was the concept of a mnimumwage which
the Legislature set about to inplenment, that ninimm was
certainly higher than the bare subsistence or nminimum wage,

and, in any event, required a consideration by the Wges
Board ' of 'the capacity of the industry to pay, even though
the Press Conm ssion itself did not think it necessary, to
do so, it _having expressed the opinion that if a newspaper
i ndustry could not afford to pay to its enployees a mininum
wage, which would enable themto live decently and wth
dignity, that newspaper had no right to exist.

This was the concept of a m ni numwage which was sought to
be inplenmented by the |egislature and for that purpose the
capacity of the industry to pay was an essentia

circunstance to be taken into consideration and the del etion
of the word " mnimm", if at

(1) [1953] S.CR 1I.

(2) A I.R 1950 Cal. 116.
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all, had the effect of w dening the scope of the enquiry
before the Wage Board. if the word " minimum" had been used
inrelation to the -rates of wages and the Wage Board in the
i mpugned Act, the wage Board in its-deliberations woul d have
been necessarily confined (to a consideration of that aspect

al one. But, by the deletion of that wordfrom the context

the Wage Board was invested with a power to deternine the
guestion of the fixation of rates of wages unfettered by any
such limtations and to fix the rates of wages in any pro-
per nmanner having regard to the circunstances of the case,

whet her the resultant wages would be a statutory _m ninmum
wage or would approximate to a standard of wage, though
having regard to the econom c conditions of our country at

present they could not find it within their power to fix
living wages for the working journalists. The criteria
which were specified ins. 9(1) of the Act conprised  also
the prevalent rates of wages for conparable enploynents.

This criterion had no relation whatever to M nimum wages.

Ref erence mmy be nade in this connection to a decision of

the Industrial Court in the case of Nellimarla Jute MIlls
(1), where it was held that the conmparison with rates of

waves in other concerns could be undertaken for determning
fair wage and the wupper |imt of wages but not for
determ ning the mninumor floor |evel of wages which should
depend on the minimumrequirenents of the workers’ famly
consisting of three consunption units. This criterion was
no doubt taken into consideration by the nenbers of the
Conmittee on Fair Wages as also by the Press Comm ssion and
even though the Press Conm ssion considered that to be an
essential ingredient of the m nimum wage as contenpl ated by
it, we are not inclined to stress that circunstance so nuch
and cone to the conclusion that what was contenplated in s.

9(1) was nerely a mni num wage and no ot her
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If, therefore, the criterion of the prevalent rates of wages
for conparabl e enploynents can on a true construction of s.
9(1) be considered consistent only with the fixation of rates
of wages which are higher than

(1) [1053] 1 L.L.J. 666,
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the bare subsistence or mninum wage whether they be
statutory mininumwage or fair wage or even living wage, it

could not be urged that the criteria specified in s. 9(1) of
the Act were relevant only for fixation of mninum wages.
The capacity of the industry to pay was therefore one of the
essential circunstances to be taken into consideration by
the Wage Board whether it be for the fixation of rates of
wages or the scales of wages which, as we have observed
before, were included within the expression " rates of wages
". This was by no neans an uni nportant circunstance which
could be assigned a mnor role.. It was as inmportant as the
cost of living, and the prevalent rates of wages for
conparabl e enploynments and ought to have been specifically
nmentioned in s. 9(1). The Legislature however, was either
i nfluenced in not nentioning it as such by reason of the
view taken by the Press Commission in that behal f or thought
that the third criterion which was specified in s. 9(1),
viz., the circunstances relating to the newspaper industry
in different regions of the country was capabl e of including
the sanme. Even here, there is considerable difficulty in
reconciling oneself to this nbde of construction. The
capacity of the industry to pay, can-only be considered on
an industry -cum region basis and this circunmstance from
that point of view would be capable of being included in
this criterion, viz., the circunstances relating to the
newspaper industry in different regions of  the country.
Even if it were thus capable of being included, the mnor
role assigned to it along with literacy of the population

the popularity of the newspapers, predilections of the
popul ation in the matter of |anguage and ot her circunstances
of the like nature prevailing in'the different regions of
the country would nmake it difficult to imagine that this
circunstance of the capacity of the industry to pay was
really in the nmind of the Legislature, particularly when it
is renmenbered that the Press Conm ssion attached no signifi-
cance to the same. Fromthat point of view, the criticism
of the petitioners would appear to be justified viz., :-that
it was not nmmde incunbent on the Board to consider the mgjor
factor of the capacity of the
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industry to pay as an essential circumstance . in fixing the
rates of wages. It is, however, well-recognized that the

Courts would lean towards the constitutionality of an
enactment and if it is possible to read this circunstance as
conprised wthin the category of circunstances relating to
the newspaper industry in different regions of the country,
the court should not strike down the provisions as in any
manner what ever unr easonabl e and viol ative of the
fundanental right of the petitioners.

We are therefore of opinion that s. 9(1) did not eschew the
consideration of this essential circunstance, viz., the
capacity of the industry to pay and it was not only open but
i ncumbent upon the Wage Board to consider that essentia
circunstance in order to arrive at the fixation of the rates
of wages of the working journalists.

The last criterion enunerated in s. 9(1) of the Act was
any other circunstance which to the Board may seem rel evant
" and it was wurged that this was left nmerely to the
subj ective deternmination of the Board and the Board was at
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liberty to consider the circunstances, if any, falling
within this category in its own absolute discretion which
could not be Controlled by any higher authority. If the

matters were left to be objectively determined then it woul d
certainly be enquired into and the exi stence or otherw se of
such circunstances woul d be properly scrutinized in appro-
priate proceedings. The manner in which, however, this
criterion was left to be determined by the Board on its
subj ective satisfaction was calculated to enable the Board
to exercise arbitrary powers in regard to the sane and that

was quite wunreasonable in itself. The case of Thakur
Raghubir Singh v. Court of Wards, Ajmer & Os. (1), was
pointed out as an illustration of such an arbitrary -power

havi ng been vested in the Court of Wards which could in its
own discretion and on its subjective deternination assune
the superintendence of the property of a |anded proprietor
who habitually infringed the rights of his tenants. The
provi si.on-was there struck down because such subjective
(1)[1953] 'S. C R 1049, 1052.
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det erm nation —which resulted i nthe superintendence of the
property of a citizen being assumed could, not be

scrutini zed and the propriety thereof investigated by higher
aut horities.

This argunent, however, does not help the petitioners
because this criterion is on a par with or ejusdem generis
with the other <criteria which have been specifically
enunerated in the earlier part of the section. The maj or
and inportant criteria have been specifically enunerated and
if would be inpossible for the Legislature exhaustively to
enunerate the other circunstances which would be relevant to
be considered by the Board in arrivingat the fixation of
the rates of wages. In the course of the enquiry the Board
m ght come across other rel evant circunstances which ' woul d
weigh with it in the determ nation of the rates of wages and
it would not be possible for the Legislature to think of
themor to enunerate the sanme as rel evant considerations and
it was therefore, and rightly in our opinion, left to the
Board to determine the rel evancy of those circunstances and
take them into consideration while fixing the rates of
wages. If the principles which should guide the Board .in
fixing the rates of wages were laid down with sufficient
clarity and particularity and the criteria so far as they
were of nmjor inmportance were specifically enunerated there
was nothing wong in | eaving other relevant considerations
arising in the course of the enquiry to the subjective
satisfaction of the Board. The Board was, after all
constituted of equal nunbers of representatives of enpl oyers
and the enpl oyees and they were best calculated to take into
account all the relevant circunstances apart from /'those
whi ch were, specifically enunerated in the section

It was, however, contended that the procedure to be foll owed
by the Board for fixing the rates of wages was not |aid down
and it was open to the Board to follow any arbitrary
procedure violating the principle of audi alteram partemand
as such this also was unreasonable. Section 20 (2) (d) of
the inmpugned Act gave power to the Central Government to
make rul es

19
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inter alia in regard to the procedure to be followed by the
Board in fixing rates of wages and s. 11 provided that
subject to any rules which mght be prescribed the Board
may, for the purpose of fixing rates of wages, exercise the
same powers and foll ow the sane procedure as an |Industria
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Tribunal constituted under the Industrial D sputes Act,

1947, exercises or follows for the purpose of adjudicating
an industrial dispute referred to it. This was, however, an
enabl i ng provision which vested in the Board the discretion
whether to exercise the same powers and follow the sane
procedure as an Industrial Tribunal. The Board was at
liberty not to do so and follow its own procedure which nmay
be arbitrary or violative of the principle of audi alteram
partem

It has to be renenbered, however, that in the United Ki ngdom
the Wage Councils and the Central Co-ordinating Comittees
under the Wages Councils Act, 1945, and the Agricultura

Wages Board under the Agricultural \Wages Regulations Act,

1924, also are enpowered to regulate their proceeding in
such manner as they think fit. The Wage Boards in Australia
have also no formal procedure prescribed for them though
the Wage Boards which are established under the anended
Bonbay ~I'ndustrial Relations Act, 1946, are enjoined to
follow the sane procedure as an industrial court in respect
of industrial proceedings before it. It would not therefore
be legitimte to hold that the procedure to be followed by
the wage board for fixing rates of wages must necessarily be
prescribed by the statute constituting the sane. It is no
doubt contenplated in each of these statutes that rules of
procedure nmay be prescribed; but even though they, may be so
prescribed, it is left to the discretion of the wage boards
to regulate their procedure in such manner -as they think
fit, subject of course to the rules thus prescribed. A w de
discretion is thus left with the wage boards 'to prescribe
their own rules of procedure, but it does not therefore
follow that they are entitled to follow any arhitrary rules
of procedure. The wage boards are responsible bodies
entrusted with the task of gathering data and naterials
rel evant for the
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determ nation of the issues arising before them and  even
though they are not judicial tribunals but admnistrative
agencies they would elicit all  relevant information and
invite answers to the questionnaire or representations from
the parties concerned, hear evidence and arrive at their
determ nation after conformng to the principles of natural

justice. Even though they wmy perform quasi-judicia

functions, the exercise of arbitrary powers by them would
not be countenanced by, any court or higher authority.

In the present case, however, we have in, the forefront of
the inpugned Act a provision as to the application of the
Industrial Disputes Act 1947, to working journalists. No
doubt certain specific provisions as to paynent of gratuity,
hours of work and | eave are specifically enacted, but / when
we cone to the fixation of rates of wages we find that a
wage board has been constituted for the purpose. The
principles to be foll owed by the Wage Board for fixing rates
of wages are also | aid down and the decision of the Board is
to be published in the same nanner as awards of industria

courts,under the Industrial Disputes Act. Then follows s.
11 which tal ks of the powers and procedure of the Board and
there also, subject to any rules of procedure which may be
prescribed by the Central Government, the Board is enpowered
to exercise the same powers and foll ow the sane procedure as
an Industrial Tribunal constituted under the Industria

Di sputes Act. If regard be had to this provision it is
abundantly <clear that the intention of the Legislature was
to assimlate the Wage Board thus constituted as nmuch as
possible to an Industrial Tribunal constituted: wunder the
Industrial Disputes Act, 1947, and it was contenplated that
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the Board may for fixing rates. of wages, exercise the sane
powers and follow the sanme procedure. The decision of the
Board was to be binding on all the enployers, though the
working journalists were at liberty to further agitate the,
guestion under the Industrial Disputes Act if they were not
satisfied wth the deci Sion of the Wage Board and wanted a
further increase in their rates of wages, thus determ ned.
Al'l these

148

circunstances point to the conclusion that even though the
Board was not bound to exercise the sane powers and follow
the same procedure as an industrial tribunal constituted
under the Industrial Disputes Act, the Board was, in any
event, not entitled to ‘'adopt any arbitrary procedure
violating the principles of natural justice.

If on the construction of the relevant sections of the
statute the functions which the Wage Board was perform ng
woul d be tantamount to |aying down a |aw or rule of conduct
for the future so that all the enployers and the enployees
in the industry not only those who were participating in it
in the present but also those who woul d enter therein in the
future would be bound by it, the dictumof Justice Hol nmes
woul d apply and the functions perforned by the wage board
could be characterized as | egislative in character. Wer e,
however, as in the present case, the constitution of the
Wage Board is considered in the background of t he
application of the provisions of the Industrial Disputes Act
to the working journalists and the provisions for the
exerci se of the same powers and follow ng the same procedure
as an industrial tribunal constituted under the Industria

Di sputes Act, it would be possible to argue that the Wage
Board was not exercising legislative  functions but was
exerci sing functions which were quasi-judicial in character.

In this connection, it was also pointed out that the
Legislature itself while enacting the inpugned Act did not
consider these functions as legislative at all. The Rules
of Procedure and Conduct of Business in Lok Sabha (1957)
provide in Rule No. 70 for a Bill involving proposals for
the delegation of |legislative power shall further be

accompani ed by a nenorandum expl ai ni ng such —proposals and
drawing attention to their scope and stating also whether
they are of normal or exceptional character. There is also
a commttee on subordinate |legislation which is established
for scrutinizing and reporting to the House; whether the
powers to nake regul ations, rules, sub-rules, by-laws, etc.,
conferred by the Constitution or del egated by Parlianent are
bei ng properly exercised within 'such
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del egation (vide Rule 317 ibid). The constitution by the
Legi sl ature of the Wages Board in the matter of the fixation
of rates of wages was not considered as a piece of “del egated
| egi sl ation in t he menor andum  regardi ng - del egat ed
| egi slation appended to the draft Bill No. 13, of 1955
introduced in the Rajya Sabha on Septenber 28, 1955, and the
only reference that was made there was to . 19 of the Bil
which enpowered the Central Government to nake rules in
respect of «certain nmatters specified therein and it was
stated that these were purely procedural matters of a
routine character and related inter alia to prescribing
hours of work, payment of gratuity, holidays, earned |eave
or other kinds of |eave and the procedure to be followed by
the Mnimm Wager, Board in fixing mnimmwages and the
manner in which its decisions nay be published. Cause 19
(3) of the Bill further provided that all rules nade under
this section shall as soon as practicable after they are
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made, be laid before both Houses of Parlianent. These
clauses were ultimately passed as s. 20 of the inpugned Act
but they were the only piece of delegated |egislation
contenplated by the Legislature and were covered by the
menorandum regarding the same which was appended to the
Bill. The decision of the Wage Board was not to be laid
before both the Houses of Parliament which would have been
the case if the fixation of rates of wages was a piece of
del egated legislation. It was only to be published by the
Central CGovernnent after it/ was conmunicated to it by the
Wage Board in such manner as the Central CGovernnent thought
fit, a provision which was akin to the publication of

award,,; of the Industriial Tribunals by the appropriate
CGovernment under the provisions of the Industrial Disputes
Act, 1947. This circunstance also was pointed out as

indicative of the -intention of the Legislature not to
constitute the Whge Board a sub-legislative authority.
VWi le recognizing the force of these contentions we may
observe that it is not necessary for our purposes to
determine ~the ~nature and  character of the functions
performed by the Wage Board here. 't is sufficient to say
that the Wage Board was not enpowered or
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aut horised to adopt any arbitrary, procedure and flout the
principles of, natural justice.

It was next contended that the restrictions inposed on
newspaper establishments under the terns of the inpugned Act
were unreasonable in'so far as they woul d have the effect of
destroying the business of the petitioners  and woul d
therefore exceed the bounds of perm ssible |egislation under
Art. 19(6). It was urged that the right to i mpose
reasonable restrictions on the petitioners’ right to carry
on business did not enpower the |egislature to destroy the
busi ness itself and reliance was placed in support of this
proposition on Stone v. Farmers Loan and Trust Co. (1),
where it was observed: -

" From what has thus been said it is not to, be /inferred
that this power of lintation or regulation is itself
without limt. This power to regulate is not a power to
destr oy, and [imtation is not.  the, equi val ent of
confiscation."

Sim | ar observations of the Judicial Committee of the Privy
Council in-the Minicipal Corporation of the City of Toronto
v. Virgo (2) and the Attorney General for Ontario v.
Attorney General for the Dominion (3) were also relied  upon
and particularly the follow ng observations in the former
case: -

" But their Lordships think there is a marked distinction to
be drawn between the prohibition or prevention of a  trade
and the regul ation or governance of it and indeed a power to
regul ate and govern seem,; to inply the continued existence
of that which is sought to be, regulated or governed."

These observations were considered by this Court in  Saghir
Ahrmed v. State of U P. & Os. (4) and after considering the
various cases which Wre cited by both sides, this Court
observed

" Be that as it may,, although in our opinion the nor ma
use of the word " restrictionseens to be in the sense
of I., limtation" and notextraction ", we woul d on

this occasion prefer not toexpress any fina

(1) [1885] 116 U. S. 307, 331; 29 L. Ed. 636, 644.
(2) [1896] A.C. 88, 93- (J-O

(4) [1955] 1 S.C.R 707, 724.

(3) [1896] A.C. 348, 3683.
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opinion on this matter" and the Court ultimtely wound up by
saving that ,whether the restrictions are reasonable or not
woul d depend to a large extent on the nature of the trade
and the conditions prevalent init."

Even if the provisions of the inpugned Act would not
necessarily have the effect of destroying the business of
the petitioners but of crippling it and making it inpossible
for the petitioners to continue the sanme except under
onerous conditions, they woul d have the effect of curtailing
their circulation and drive themto seek governnent aid and
thereby inmpose an unreasonable burden on their right to
carry on business and would come within the ban of Art.
19(1) (g) read with Art. 13(2) of the Constitution.

Several provisions of the inpugned Act were referred to in
this context. Section 2(f) of the Act which defines working
journalist " so as to include " proofreader was pointed out
in this connection and it was urged that even though the
Press Conmi ssi on Report recomended the exclusion of certain
class 'of / proof-readers from the definition of working
journaliststhe Legislature went a step further and incl uded
all proof-readers within that definition thereby inposing
upon t he newspaper establishnents an unreasonabl e burden far
in excess of what they were expected to bear. The provision
as to the notice inrelation to the retrenchment of working
journali st was al so extended beyond t he [imtations
specified in s. 25F of the Industrial Disputes Act, 1947,
and was extended to six nmonths in thecase of an Editor and
three nonths in the case of any other working journalist.
The provision wth regard to retrenchment was also nade
applicable retrospectively to all cases of retrenchment
whi ch had occurred between July 14, 1954, and March 12, 1955
;  so also the paynment of gratuity was ordered not only in
the cases wusually provided for but also in cases where a
wor ki ng journalist who had been in continuous service for
not less than three years voluntarily resigned from service
from a newspaper establishment. The hours of wor k
prescribed were 144 hours only during any period /of four
consecutive weeks and they were
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far less in nunber than the hours of work recommended by the
Press Conmi ssion Report. The fixation of rates of wages was
entrusted to the Wage Board which could fix any wages which
it thought proper irrespective of the capacity of the
i ndustry to pay and m ght be such as the industry could not
bear . These provisions taken each one by itself nmay not
have the effect of destroying the petitioners’ business
altogether or even crippling it in the manner indicated but
taken cumulatively along with the provisions contained in
ss. 14 and 15 of the inpugned Act which applied the
provisions of the Industrial Enploynent (Standing O ders)
Act, 1946, and, the Enpl oyees’ Provident funds Act; 1952, to
newspaper establishnents would certainly bring about that
result and would therefore constitute an unr easonabl e
restriction on the, petitioners’ right to carry on business.
We shall deal with these contentions one by one.

There is no doubt that " proof-readers " were not al
recormended by the Press Conmmission to be included in the
definition of working journalists, but it has to be
renmenbered that proof-readers occupy a very i mport ant
position in the editorial staff of a newspaper
establishnment. B. Sen Gupta in his " Journalismas a Career
" (1955) talks of the position of the proof-reader as
fol |l ows:

" The proof-reader is another inportant Ilink in the
producti on of a newspaper. On himdepends, not to a smal
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extent, the reputation of a paper. He has to be very
careful in correcting mstakes and pointing out any error of
fact or granmar that has crept into any news itemor article
through oversight or hurry on the part of the sub-editor.
He has not only to correct mstakes but also to see that

corrections are carried out ", and the Kensley Manual of
Journalismhas the foll owi ng passage at p. 337:

" Having thus seen the proof-reader in action, lot us
consider in detail what proof-reading denotes. It is

primarily the art and practice of finding mistakes in
printed matter before publication and of indicating the
needed corrections. It includes the detection of variations
bet ween the type and the copy fromwhich it was
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set, msstatenents of facts, figures or-dates, errors in
grammar, inaccuracies in-quotations, and other defects.
Oten, too, it happens that, though the proof-reader does
not feel justified in-hinself making a correction, he takes

other 'action. If he thinks there is a mstake but is not
sure, he nust query the -proof so that the editorial staff
may deci de. He may spot a libel, or think he has. In

either case it is inmportant that the matter shall be queried
and passed back to editorial authority.

" It is obvious fromthis that proof-readers should be men
of exceptional know edge and sound-judgnment. They shoul d be
conversant with current affairs, famliar wth names of
public nmen and quite sure how they should be spell ed. Sone
specialize in different branches of sport, others in
theatre, the cinem, nusic and so on. This saves nuch tine
in looking up books of reference, though, of course, the
books are there."

As a matter of fact, the Wage Board inthe Schedule to its
deci si on defines "proof reader" as " a person who checks up
printed matter or " Proof " with edited copy to ‘ensure
strict conformty of the former with the latter. Fact ua
di screpancies, slips of spelling, grammar and syntax may
al so be discovered by himand either corrected or get them
corrected.”

If this is the inportant role played by the proofreaders
then no wonder that the Legislature in spite of the
recomendati ons of the Press Comm ssion included them also
in the definition of working journalist. No doubt they
woul d be entitled to higher wages by reason of the fixation
of rates of wages by the Wage Board but that would by itself
be no ground for holding the inclusion of proof-readers
within the definition of working journalist an unreasonabl e
burden on newspaper establishnents.

The provisions in regard to notice cannot be said to be. per
se unreasonabl e. Apart fromthe recomendations of the
Press Conmmission in that behal f, Hal sbury’s Laws of Engl and,
Vol . 22, 2nd Edn., p. 150,

20
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para. 249, foot note (e), contains the follow ng statenent
in regard to the periods of reasonable notice to which
persons of various enployments have been found entitled: -
Newspaper editor, fromsix nonths (Fox-Bourne v. Vernon &
Co. Ltd., (1894) 10 T. L. R 647); to twelve nmonths (G undy
V. Sun Printing and Publishing Association, (1916) 33 T. L.
R 77, C A).

Sub-editor of a newspaper, six nmonths (Chanberlain v. Bennett,

(1892) 8 T. L. R 234).

Foreign correspondent to The Tines, six nonths period (Lowe
v. Walter, (1892) 8 T. L. R 358).

The Press Conmi ssion also recommended that the period of
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notice for the termnation of services should be based on
the length of the service rendered and the nature of the
appoi nt nent . There could be no hard and fast rule as to
what the notice period should be. The practice upheld by
law or by «collective bargaining varies from country to
country. In England the practice established by sone
judicial decisions is that the editor is entitled to a
year’'s notice and an assistant editor to six nonths' notice.
After exam ning the provisions in regard to notice which are
in vogue in England, the Conm ssion also noticed a decision
in Bombay (Suit No. 735 of 1951 in the Gty Civil Court)
where the judge concerned held that in the circunstances of
the particular case the plaintiff, an assistant editor was
entitled to a notice of four nmonths although in nornal
times, he said, the rule adopted in England of six nonths
should be the correct rule to adopt in India and a |onger
period of notice was suggested for editors because it was
conparatively much nore difficult to secure anot her
assignment for a journalist of that seniority and standing
in the profession.

The period of six nonths, in the case of an editor, and
three nonths, in the case of ‘any other working journalists
prescribed wunder s. 3(2) of the inpugned Act was therefore
not open to any seri‘ous objection

The retrospective operation of this provision in regard to
the period between July 14, 1954, and March 12, 1955, was
designed to neet the few cases of those enployees in the
editorial staff of the newspaper
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establishments who had been retrenched by the nmmnagenents
anticipating the inplenentation of the recomendations of
the Press Conmm ssion. There was nothing untoward in that
provi si on al so.

Wen we conme however to the provisionin regard to the
payment of gratuity to working journalists who voluntarily
resi gned from service from newspaper establishnments, we find
that this was a provision which was not at all reasonable.
A gratuity is a schenme of retirement, benefit and the
conditions for its being awarded have been thus laid down in
the Labour Court decisions in this country.

In the case of Ahmedabad Municipal  Corporation it was
observed at p. 158 :-

" The fundanmental principle in allowing gratuity is that it
is aretirement benefit for |ong services, a provision for
old age and the trend of the recent authorities as borne out
from various awards as well as the decisions of this
Tribunal is in favour of double benefit W are, ~therefore,
of the ~considered opinion that Provident Fund | provides a
certain neasure of relief only and a portion of /that
consists of the enployees’ wages, that he or his famly
would wultimately receive, and that this provision- in the
present day conditions is wholly insufficient relief and two
retirement benefits when the finances of the concern permt
ought to be allowed."” (See al so Nundydroog M nes Ltd. (2).
These were cases however of gratuity to be allowed to
enpl oyees on their retirement. The Labour Court decisions
have however awarded gratuity benefits on the resignation of
an enpl oyee also. In the case of Cpla Ltd. (3), the Court
took into consideration the capacity of the concern and
other factors therein referred to and directed gratuity on
full scale which included (2) on voluntary retirenent or
resignation of an enployee after 15 years conti nuous
servi ce.

Sinmlar considerations were inmported in the case of

(1) (21955) L.A C 55, 58.
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(2) (1956) L.A C 265, 267.

(3) [21955] 2 L.L.J. 355, 358.

156

the Indian Oxygen & Acetylene Co., Ltd. where it was
obser ved:

" It is nowwell-settled by a series of decisions of the
Appel l ate Tribunal that where an enpl oyer conpany has the
financial capacity the worknen would be entitled to the
benefit of gratuity in addition to the benefits of the
Provident Fund. |In considering the financial capacity of
the concern what has to be seen is the general financia
stability of the concern. The factors to be considered
before granting a schene of gratuity are the broad aspects
of the financial <condition of the concern, its profit
earning capacity, the profit earned in the past, its
reserves and the possibility of replenishing the reserves,
the claimof capital put-having regard to the risk invol ved,
in short the financial stability of the concern

There ' also the court awarded gratuity under ground No. 2,

viz., on retirenent or resignation of an enployee after 15
years of continuous service and 15 nonths’ salary or wage.
It will be noticed fromthe above that even in those cases

where gratuity was awarded on the enployee’'s resignation
fromservice, it was granted only after the conpletion of 15
years continuous service and not nerely on a mninum of 3
years service as in the present case. Gratuity bei ng a
reward for good, efficient andfaithful service rendered for
a consi derabl e period (Vide Indian Railway  Establishnment
Code, Vol. 1 at p. 614-Ch. XV, para. 1503), there would be
no justification for awarding the same when an enployee
voluntarily resigns and brings about a term nation of his
service, except in exceptional circunstances.

One such exception is the operation of what is ternmed " The
conscience clause ". In Fernand Terrou and Lucion ' Solal’s
Legislation for Press, Filmand Radio in the Wrld to-day (a
series of studies published by UNESCO in 1951) the follow ng
passage occurs in relation to( " Journalists’ Wor ki ng
Conditions and their Mral Rights ", at p. 404:

(1) [1956] 1 L.L.J- 435.
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Anmong the benefits which the status of prof essi ona
journalist may confer (whether it stems fromthe |aw or from
an agreenent) is one of particular inportance, since it goes
to the very core of the profession. It concerns freedom of
i nfornmati on. It is intended to safeguard the journalist’s
i ndependence, his freedom of thought and his noral rights.
It constitutes what has been called in France the "
consci ence clause ". The essence of this clause is that when
a journalist’'s integrity is seriously threatened, he my
break the contract binding himto the newspaper concern, and
at the sane tinme receive all the indemities which are
normal ly payable only if it is the enployer who breaks the

contract. In France, accordingly, under the law of 1935,
the indemity for dismssal which, as we have seen, may be
quite substantial, is payable even when the contract is

broken by a professional journalist, in cases where his
action is inspired by " a marked change in the character or
policy of the newspaper or periodical, if such change
creates for the person enployed a situation prejudicial to
his honour, his reputation, or in a general way his nora
i nterests.

“ This noral right of a journalist is conparable to the
noral right of an author or artist, which the law of 1935
was the first to recogni ze, has since been acknow edged in a
nunber of countries. It was stated in the collective
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contract of January 31, 1938, in Poland in this form " The
following are good and sufficient reasons for a journalist
to cancel hip, contract wi thout warning; (a) the exertion of
pressure by an enployer upon a journalist to induce him to
perform an inmoral action; (b) a fundanental change in the
political outlook of the journal, proclaimed by public
decl aration or otherwi se nade manifest, if the journalist’'s
enpl oyment would thereafter be contrary to his politica
opi nions or the dictates of his conscience."

A simlar clause is to be found in Switzerland, in the
coll ective agreenent signed on April 1, 1948, between the
Geneva Press Association and the Geneva Union of Newspaper
Publ i shers:

If a marked change takes place in the character
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or fundanental policy of the newspaper, if the concern no
| onger has the same noral, political or religious character
that it had atthe nonment when an editorial enployee was
engaged and if this change is such as to prejudice his
honour,  ‘his reputation or, in a general way, his noral

interests,  he may demand his instant release. In these
ci rcunst ances he shal | be entitled to an
indemity............ This indemity is payable in the same

manner as was the salary.”

The other exception is where the enployee has been in
conti nuous service of the enployer for a period of nore than
15 years.

Where however an enployee voluntarily resigns from service
of the enployer after a period of only three 'years, there
will be no justification whatever for _awarding him a
gratuity and any such provision of the type which has been
made in s. 5(1)(a)(iii) of the Act ~would certainly be
unreasonable. W hold therefore that this provision inposes
an unreasonable restriction on the petitioners’ right to
carry on business and is liable to be struck down as
unconstituti onal

The provision in regard to the hours of work also cannot be
consi dered unreasonable having regard to the nature and
quality of the work to be done by working journalists.

That | eaves the considerations of fixation of rates of wages
by the Wage Board. As we have al ready observed, ~the Wage
Board is constituted of equal numbers of representatives of
the newspaper establishnments and the working journalists
with an independent chairman at its head and principles for
t he gui dance of the Wage Board in the fixation of suchrates
of wages directing the Wage Board to take into consideration
amongst ot her circunmstances the capacity of the industry to
pay have also been laid down and it is inpossible to. say
that the provisions in that behalf are in 'any manner
unr easonabl e. It may be. that the decision of the Wge
Board may be arrived at ignoring some of these ‘essentia
criteria which have been laid down in s. 9(1) of the Act or
that the procedure followed by the Wage Board may be
contrary to the principles of natural justice. But - that
woul d
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affect the wvalidity of the decision itself and not the
constitution of the Wage Board which as we have seen cannot
be objected to on this ground.

The further provision contained ins. 17 of the Act in
regard to the recovery of nmoney due from an enployer
enpowering the State Governnent or any such authority
appointed in that behalf to issue a certificate for that
anmount to the collector in the same manner as an arrear of
and revenue was al so i mpeached by the petitioners on this
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ground. That provision, however, relates only to the nopde
of recovery and not to the inposition of any financia
burden as such on the enployer. W shall have occasion to
deal with this provision in connection wth the alleged
i nfringenent of the fundanental right under Art. 14
hereafter. We do not subscribe to the view that such a
provision infringes the fundanmental right of the petitioners
to carry on business under Art. 19(1)(9).

This attack of the petitioners on the constitutionality of
the inmpugned Act under Art. 19(1)(g), viz., that it violates
the petitioners’ fundanental right to carry on business,
therefore, fails except in regard to s. 5(1)(a)(iii) thereof
whi ch being clearly severable from the rest of the
provi sions, can be struck down as unconstitutional wthout
i nvalidating the other parts of the inpugned Act.

Re. Article 14.

The question as fornulated is that the inpugned Act sel ected
the working journalists for favoured treatment by giving
them a statutory guarantee of gratuity, hours of work and
| eave which other persons in simlar or conpar abl e
enpl oyment _had not got and in providing for the fixation of

their salaries wthout” following the nornal procedure
envisaged in the |Industrial Disputes Act, 1947. The
foll owi ng propositions are advanced: -

1. In selecting’ the Press industry enployers from al

i ndustrial enployers governed by the ordinary |aw regul ating
industrial relations under the Industrial  Disputes Act,
1947, and Act | of 1955, the inmpugned Act subjects the Press
i ndustry enpl oyers to discrimnatory treatmnent.

160

2. Such discrimnation liesin

(a) singling out newspaper enployees for di fferentia
treat ment;

(b)saddling themwi th a new burdenin regard to a section of
their workers in matters of gratuities, conpensation,  hours
of work and wages;

(c)devising a machinery in the formof a Pay Comm ssion for
fixing the wages of working journalists;

(d)not prescribing the najor criterion of capacity to'pay to
be taken into consideration

(e)allowing the Board in fixing the wages to -adopt any
arbitrary procedure even violating the principle of —aud
alteram partem

(f)permitting the Board the discretion to operate the
procedure of the Industrial Disputes Act for sone newspapers
and any arbitrary procedure for others;

(g) meking the decision binding only on the enployersand
not on the enpl oyees, and (h) providing for the recovery of
noney due fromthe enployers in the sane nmanner as an arrear
of land revenue.

3. The classification nmade by the inmpugned Act is
arbitrary and unreasonable, in so far as it remves the
newspaper enployers vis-a-vis working journalists from the
general operation of the Industrial D sputes Act, 1947, —and
Act | of 1955.

The principle underlying the enactnent of Art. 14 has been
the subject-matter of various decisions of this Court and it
is only necessary to set out the summary thereof given by
Das J. (as be then was) in Budhan Choudhry & Qthers v. The
State of Bihar (I).-

" The provisions of article 14 of the Constitution have cone
up for discussion before this Court in a nunber of cases,
nanmely, Chiranjit Lal Chowdhuri v. The Union of India (2),
The State of Bombay v. F. N. Balsara (3), The State of West
Bengal v. Anwar Al
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(1)[1955] I S.C.R 1045, 1048.

(2) [1950] S.C.R 869.

(3) [1951] S.C.R 682.
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Sarkar (1), Kathi Raning Rawat v. The State of Saurashtra
(2), Lachmandas Kewal ram Ahuja v. The State of Bonbay (3),
Quasim Razvi v. The State of Hyderabad (1), and Habeeb
Mohamad v. The State of Hyderabad (5). It is, therefore,
not necessary to enter upon any |engthy discussion as to the

nmeani ng, scope and effect of the’ article in question. It
is now well established that while article 14 forbids «class
legislation, it does not forbid reasonable classification
for the purposes of legislation. |In order, however, to pass

the test of permissible classification two conditions nust
be fulfilled, namely, (i) that the classification nust be
founded on an intelligible differentia which distinguishes
persons or things that are grouped together fromothers |eft
out of  the group and (ii) that differentia must have a
rational relation to the object sought to be achieved by the
statute ‘in question. The classification may be founded on
di fferent  _bases; nanely,  geographical, or according to
objects or occupations or the like. Wat is necessary is
t hat there must be a nexus between the basi s of
classification and t he obj ect of the Act under
consideration. It /is also well-established by the decisions
of this Court that article 14 condemms. discrimnation not
only by a substantive |law but also by alaw of procedure."

It is in the |light of these observations that we shall now
proceed to consider whether theinpugned Act ~ violates the
fundanmental right of the petitioners guaranteed under Art.
14 of the Constitution.

We have already set out what the Press Comm ssion had to say
inregard to the position of the working journalists in our
country. A further passage fromthe Report nmay also be
gquoted in this context:

" 1t is essential torealise in this connection that the
work of a journalist demands a( high degree of genera
education and sone kind of specialised training. Newspapers
are a vital instrunent for the education of the masses and
it is their business to protect the rights of the people, to
refl ect and gui de

(1) [1952] S.C.R 284. (2) (1952) S.C.R 435

(3) [1952] S.C.R 710.(5) [1953] S.C.R 661. (4) [1953]
S.C. R 581.

21
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public opinion and to criticize the wong done by any
i ndi vidual or organi zati on however high placed. They . thus
form an essential adjunct to denocracy. The . profession
nust, therefore, be manned by nen of high intellectual and
noral qualities. The journalists are in a sense creative
artists and the public rightly or, wongly, expect fromthem
a general ommiscience and a capacity to express opinion on
any topic that may arise, under the sun. Apart from the
nature of their work the conditions under which that work is
to be perfornmed, are peculiar to this pr of essi on
Journalists have to work at very high pressure and as nost
of the papers cone out in the norning, the journalists are
required to work late in the night and round the cl ock. The

edition nust go to press by a particular tine and all the
news that breaks before that hour has got to find its place
in that edition. Journalism thus becones a hi ghl y

specialized job and to handle it adequately a person should
be well-read, have the ability to size up a situation and to
arrive quickly at the correct conclusion, and have the
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capacity to stand the stress and strain of the work
i nvol ved. Hs wrk cannot be neasured, as in ot her
i ndustries, by the quantity of the output, for the quality
of work is an essential elenment in neasuring the capacity of
the journalists. Moreover, insecurity of tenure is a
peculiar feature of this profession. This is not to say
t hat no insecurity exists in other pr of essi ons but
circunstances nmy arise in connection with profession of
journalism which my |lead to unenploynent in this
pr of essi on, which woul d not necessarily have that result in
ot her professions. Their security depends to sone extent on
the whins and caprices of the proprietors. W have cone
across cages where a change in the ownership of the paper or
a, change in the editorial policy of the paper has-resulted

in a considerable change in the editorial staff. In the
case of other industries a change in the proprietorship does
not normally entail a change.in the staff. But as the

essential . purpose of -a newspaper is not only to give news
but to educate & d guide public opinion, a change in the
proprietorship or in the editorial policy of the paper nay
result
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and in sone cases has resulted in a whol esal e change of the
staff on the editorial side. These circunstances, which are
peculiar to journalismnust be borne in mind in framng any
schene for inmprovenent of the conditions of wor Ki ng
journalists." (para. 512).

These were the considerations whi ch weighed with the Press
Conmission in reconmending the working journalists for
special treatnent as conpared with the other enployees of
newspaper establishnents in the matter of anmelioration of
their conditions of service

W my also in this connection refer to the follow ng
passage fromthe Legislation for Press, Filmand Radio in
the world to-day (a series of studies published by UNESCO in
1951) (supra) at p. 403:-

" Under certain systens, special ‘advantages nore extensive
than those enjoyed by ordi nary enployees are conferred upon
journalists. These may be sanctioned by the law itself.
For instance, certain Latin American countries have ~enacted
| egislation in favour of journalists which is in some cases
very detailed and far-reaching and offers special benefits,
nore particularly in the formof protection against the risk
of sickness or disability, dismissal or retirement. In
Brazil, professional journalists, who nust-be of" Brazilian
birth and nationality, enjoy very consi der abl e t ax
exenptions.

" In France, the law of 29 March, 1935, conferred on
journalists substantial advantages which at the tine were
far in advance of general social |egislation. Thus, for
exanple, this law gives all professional journalists the
right to an annual holiday with pay. One nonth’s holiday is
granted to journalists who have been working for a newspaper
or periodical for at |least one year, and five weeks to
journalists whose contract has been in force for 10 years at
| east . Should a contract of indefinite duration be
termnated, the journalist is entitled to one or two nonth’s
notice and also to an indemity for dismssal which may not
be less than one nonth’'s salary per year or part of a year
of service, at the nost recent rate of pay. However, if the
peri od of service exceeds 15 years, the
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amount of the indemity is fixed, as we have seen, by an
arbitral conmittee."

The working journalists are thus a group by thensel ves and
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could be classified as such apart fromthe other enployees
of newspaper establishnents and if the Legislature enbarked
upon a legislation for the purpose of ameliorating their
conditions of service there was nothing discrimnatory about

it. They could be singled out thus for preferentia
tr eat nent agai nst the other enployees of newspaper
est abl i shnents. A classification of this type could not

cone within the ban of Art. 14. The only thing which is
prohi bited under this article is that persons belonging to a
particul ar group or class should not be treated differently
as amongst thensel ves and no such charge could be Ievelled
against this piece of legislation. If this group of working
journalists was specially treated in this manner there is no
scope for the objection that group had a special |egislation
enacted for its benefit or that a special nachinery was
created, for fixing the rates of its wages different from
t he machi nery enployed for -~ other workmen under t he
I ndustrial D sputes Act, 1947. ' The paynment of retrenchnent
conpensation ~and gratuities, the regulation of their hours
of work “and the fixation of the rates of their wages as
conpared ~with those of other ~workmen in the newspaper
establishments could also be enacted w thout any such
di sability and the machinery for fixing their rates of wages
by way of constituting a wage board for the purpose could be
simlarly devised. There was no industrial dispute as such
whi ch had arisen or was apprehended to arise as between the
enpl oyers and the working journalists in general, though it
could have possibly arisen as between the enployers in a
particul ar newspaper . establishnent and its own working
Journalists. What was contenplated by the provisions of the
i mpugned Act how. ever, was a general fixationof rates of
wages of working journalists which would aneliorate the
conditions of their service and the constitution of a wage
board for this purpose was one of the established nodes of
achieving that object. |If, therefore, such a
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machi nery was devised for their benefit, there was nothing
objectionable in it and there was no discrimnation as
between the working journalists and the other enployees of
newspaper establishnents in that behalf. The capacity of
the industry to pay was certainly to be taken into
consi deration by the Wage Board, as we have already seen
before, and the procedure of the Board al so was assinl ated
to that adopted by an industrial tribunal under t he
Industrial Disputes Act, 1947, or was, in any event, to be
such as would not be against the principle of audi ~ alteram
partem or the principles of natural justice. . There was no
occasion, if the Wge Board chose to exercise the sane
powers and follow the sane procedure as the  Industria

Tri bunal under the Industrial -Disputes Act, 1947, for /it to
di scri m nate between one set of newspaper establishnents and

others. If it in fact assumed unto itself the powers of the
I ndustrial Tribunal it would be bound to follow the
procedure prescribed under the Industrial Disputes  Act,
1947, and if it were thus to follow the sane, no

discrimnation could ever be nade in the manner suggested.
The decision of the Wage Board was no doubt rmade binding
only on the enployers and the working journalists were at
liberty to agitate the question of increase in their wages
by raising an industrial dispute in regard thereto. Once
the rates of wages were fixed by the Wage Board, it would
normally follow ’that they would govern the relationship
between the enployers and the working journalists, but if
liberty was reserved to the working journalists for further
increase in their wages wunder the provisions of t he
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Industrial Disputes Act there was nothing untoward in that
provision and that did not by itself mlitate against the
position that what was done for the benefit of the working
journalists was a, neasure for the anelioration of their
conditions of service as a group by themselves. There could
not be any question of discrimnation between the enployers
on the one hand and the working journalists on the other
They were two contesting parties ranged on opposite sides
and the fact that one of themwas treated in a different
manner fromthe other in the
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matter of the amelioration of the conditions of service of
the weaker party would not necessarily vitiate the decision
of the Wage Board. The weaker of the two parties could
certainly be treated asa class by itself and the confernent
of special benefits in the natter of trying to aneliorate
their conditions of _service could certainly not be
di scrimnatory.

The provisions contained in s. 17 of the Act in regard to
the recovery of noney due fromthe enployers in the sane
manner as an arrear of land revenue also was not
di scrimnatory. In the conflict between the enployers and
the enployees it very often came about that the enployers
did not inplenent the neasures which had been enacted for
the benefit of the enployees and the enployees were thus
hard put to realise and cash those benefits. Even the
I ndustrial Disputes Act, 1947, contained a like provision in
s. 33C thereof (vide the amendment  incorporated therein by
Act 36 of 1956) which.in its turn was a reproduction of the
old s. 25-1 which had been inserted therein by Act 43 of
1953. It may be renenbered that if the provisions of the
I ndustrial Disputes Act, 1947, which was a general Act, had
been nade applicable to the working journalists there would
have been no quarrel with the same. Mich less there  could
be any quarrel wth the introduction of s. 17 into the
i mpugned Act when the aimand object of such provision was
to provide the working journalists who were a group by
thensel ves from anongst enpl oyees enpl oyed in the newspaper
establishnents with a remedy for the recovery of the /nonies
due to themin the sane nanner as the workmen under the
Industrial Disputes Act, 1947. W do not see anything
discrimnatory in making such a provision for the recovery
of noni es due by the enployers to t hese wor Ki ng
journalist’s.

Simlar is the positioninregard to the alleged dis-
crimnation between -Press industry enployers on the one

hand and the other industrial enployers on the other. The
[atter would, certainly be governed by the ‘ordinary. |aw
regul ating industrial relations under the I ndustria

Di sputes Act, 1947. Enployers qua the working journalists
again woul d be a class by them
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selves and if a |law was enacted to operate as between them
in the manner contenplated by the Act that could not  be

treated as discrinmnatory. I f neasures have got to  be
devised for the anmelioration of the conditions of working
journalists who are enpl oyed in t he newspaper

establishnents, the only way in which it could be done was
by directing this piece of legislation against the Press
I ndustry enpl oyers in general. Even considering the Act as
a neasure of social welfare legislation the State could only
nmake a begi nning somewhere without enbarking on simlar
legislations in relation to all other industries and if that
was done in this case no charge could be |levelled against
the State that it was discrimnating agai nst one industry as
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conpared with the others. The classification could well be
founded on geographi cal basis or be according to objects or
occupati ons or t he like. The only guestion for

consi deration woul d be whet her there was a nexus between the
basis of classification and the object of the Act sought to

be chal |l enged. In our opinion, both the conditions of
perm ssible classification were fulfilled in the present
case. The classification was based on an intelligible

di fferentia which distingui shed the working journalists from
ot her enpl oyees of newspaper establishrments and t hat
differentia had a rational relation to the object sought to
be achieved, viz., the anelioration of the conditions of
service of working journalists.

This attack on the constitutionality of the Act also
therefore fails

Re. Article 32:-

In regard to the infringement of Art. 32, the only ground of
attack ha,-, been that the inpugned Act did not provide for
the giving of the reasons for its decision by the Wage Board
and thus rendered the petitioners' right to approach the
Supreme Court- for enforcenent of their fundanental right
nugat ory. It is contended that the right to apply to the
Supreme Court for awit of certiorari required an order
infringing a fundanental right, that such a right was itself
a fundanental right and any |egislation which attenpted to
restrict or defeat this right was an infraction of
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Art. 32 and was as such void. It is further contended that
a wit of certiorari could effectively be directed only
against a speaking -order, . e., an order disclosing

reasons, and if a statute enabled the passing of ‘an order
that need give no reasons such statute attenpted ,to
sterilize the powers of this Court from investigating the
validity of the order and was therefore violative of Art.
32.

Learned Counsel for the petitioners has relied upon a
decision of the English Court in Rex v. Northunberland
Conpensation Appeal Tribunal, Ex parte Shaw where Lord
Goddard C. J. observed at p. 718:-

" Simlarly anything that is stated in the order which an
inferior court has made and which has been brought up into
this court can be examned by the court, if it be a speaking
order, that is to say, an order which sets out the _grounds
of the decision. |If the order is nerely a statenment ~ of
conviction that there shall be a fine of 40s., or an - order
of renoval or quashing a poor rate, there is an end of it,
this court cannot exam ne further. |If the inferior court
tells this court why it had done what it has and makes it
part of its order, this court can exanmne it."

This decision was affirnmed by the Court of Appeal (and the
decision of the Court of Appeal is reported in  Rex v.
Nort hunmber| and Conpensation Appeal Tribunal, Ex parte Shaw
(2) and while doing so Denning L. J. (as he then  was)
di scussed at p. 352, what was it that constituted the record
" What, then, is the record?...... Fol | owi ng these cases
think the record must contain at |east the docunent which
initiates the proceedings; the pleadings if any; and the
adj udi cation; but not the evidence, nor the reasons, unless
the tribunal chooses to incorporate them [If the tribuna
does state its reasons, and these reasons are wong in | aw,
certiorari lies to quash the decision.”

This decision only affirned that certiorari could lie only
if an order nmade by the inferior tribunal was a speaking
order. It did not Ilay dowmn any duty on the inferior
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tribunal to set out the reasons for its order but

(1) [1951] 1 K. B. 711, 718.

(2) [1952] 1 K. B. 338.
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only pointed out that if no reasons were given it would be
i mpossible for the H gh Court to interfere by exercising its
prerogative jurisdiction in the matter of certiorari.

A nmore rel evant decision on this point is that of this Court
in A K Copalaa v. The State of Madras and, Anr. (1). In
that case the provision of |aw which was inmpugned anongst
others was one which prevented the detenu on pain of
prosecution fromdisclosing to the Court the grounds of his
detention communicated to himby the detaining authority.
This provision was struck down as ultra vires and void. The
reason given by MahajanJ. (as he then was) is stated at p
243:

" This Court woul dbe disabled fromexercising its functions
under article 32 and adjudicating on the point that the
grounds given satisfy the requirenents of the sub-clause if
it is not opento it to see the grounds that have been

furnished. Itis a guaranteed right of the person detained
to have the very grounds which are the basis of the order of
detention. This Court would be entitled to examne the

matter and to see whether the grounds furnished are the
grounds on the basis of which he has been detained or they
contain sone other vague or irrelevant material. The whole
purpose of furnishing a detained personwith-the grounds is
to enable him to make a representation refuting these
grounds and of proving his innocence. |In order. that this
Court may be able to safeguard this fundamental right and to
grant himrelief it is absolutely essential that the detenu
is not prohibited under penalty of punishment to disclose
the grounds to the Court and no injunction by |law can be
issued to this Court disabling it fromhaving a ook at the

grounds. Section 14 creates a substantive offence if the
grounds are disclosed and it also lays a duty on the Court
not to permt the disclosure of such grounds. It virtually

amounts to a suspension of a guaranteed right provided by
the Constitution inasmuch as it indirectly by a stringent
provision makes administration of the law by this Court
i mpossi bl e and at the same

(1) [21950] S.C.R 88, 100.

22

170

time it deprives a detained person from obtaining justice
from this Court. In nmy opinion, therefore, this section
when it prohibits the disclosure of the grounds contravenes
or abridges the rights given by Part IIl to a citizen and is
ultra vires the powers of Parlianent to that extent."

It is no doubt true that if there was any provision to be
found in the inmpugned Act which prevented the Wage Board
fromgiving reasons for its decision, it mght be construed
to nean that the order which was thus made by the Wage Board
could not be a speaking order and no wit of certiorari
could ever be available to the petitioners in that behalf.
It is also true that in that event this Court would be
powerless to redress the grievances of the petitioners by
issuing a wit in the nature of certiorari and the
fundanmental right which a citizen has of approaching this
Court under Art. 32 of the Constitution would be rendered
nugatory.

The position, however, as it obtains in the present case is
that there is no such provision to be found in the inpugned
Act . The inpugned Act does not say that the Wige Board
shall not give any reason for its decision. It is left to
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the discretion of the Wage Board whether it should give the
reasons for its decision or not. 1In the absence of any such
prohibition it is inmpossible for us to hold that the
fundanental right conferred upon the petitioners under Art.
32 was in any manner whatever sought to be infringed. It
may be noted that this point was not at all urged in the
petitions which the petitioners had filed in this Court but
was taken wup only in the course of the argunents by the
| earned Counsel for the petitioners. |t appears to have
been a clear after-thought; but we have dealt with the sane
as it was sonewhat -strenuously urged before us in the
course of the arguments. We are of the opinion that the Act
cannot be challenged as violative of the fundanental right
enshrined in Art. 32 of the Constitution

In regard to the constitutionality of the Act therefore we
have cone to the conclusion that none of the provisions
thereof is violative of the fundamenta
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rights enshrined inArts. 19(1)(a), 19(1), 14 and/or 32 save
the provision contained in s.5(1)(a)(iii) of the Act which
is violative of the fundanental right guaranteed under Art.
19(1) (9) of t he Constitution and is therefore
unconstitutional and shoul d be struck down.

Apart from challenging the vires of the Act dealt wth
above, the -petitioners contend that the decision of the
Wage Board itself /s illegal and void because:

(1) Reconstitution of the Board was wultra vires and
unaut horised by the Act as it stood at the tinme, the rules
havi ng been published only on July 30, 1956.

(2) The decision by a majority was unwarranted by the Act and
since there was no provision in the Act, the Rules providing
for the sane went beyond the Act and were therefore ultra
vires.

(3) The procedure followed by the Board offended t he
principles of natural justice and was therefore invalid,;

(4) The decision was invalid, because

(a) no reasons were given,

(b) nor did it disclose what considerations prevailed wth
the Board in arriving at its decision

(5) dassification on the basis of gross revenue was illega
and unaut hori sed by the Act.

(6) Gouping ;into chains or nmultiple units was unauthorised
by the Act.

(7) The Board was not authorised by the Act to fix the
salaries of journalists except in relation.to a particular
i ndustrial establishment and not on an Al India basis of
al | newspapers taken together;

(8) The decision was bad as it did not disclose that the
capacity to pay of any particular establishnment. was / ever
taken into consideration.

(9) The Board had no authority to render a decision which
retrospective in operation

(10) The Board had no authority to fix scales of pay for a
period of 3 years (subject to review by the GCovt.by
appoi nting another Wage Board at the end of these 3 years)
and

(11) The Board was handi capped for want of Cost of Living
| ndex.
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The position in lawis that the decision would be illegal on
any of the follow ng three grounds, viz.,

(A)Because the Act under which it was nmade was ultra
vires; [ See Mhamad Yasin v. Town Area Comittee
Jal al abad & anr. (1) and Hi nmatlal Harilal Mehta v. State of
Madhya Pradesh (2) ].

was
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(B)Because the decision itself infringed the fundanenta

rights of the petitioners. [ See Bidi Supply Co.v. Uni on

of India & ors. (3) ].

(C Because the decision was ultra vires the Act. See

Pandit Ram Narain v. State of Uttar Pradesh & ors. (4) ].
The decision of the Wage Board before us cannot be
chal | enged on the grounds that the inpugned Act under which
the decision is made is ultra vires or that the decision
itself infringes the fundanental rights of the petitioners.
In the circunmstance& the challenge must be confined only to
the third ground, viz., that the decision is ultra vires the
Act itself.

Be. (1).

The first ground of attack is based on the circunstance that
Shri K. P. Kesava Menon who was originally appointed a
menber of the WAge Board resigned on or about June 21, 1956,
whi ch resignation was accepted by the Central Government by
a notification dated July 14, 1956, and by the sane
notification the Central Governnent appointed in his place
Shri K. 'MCherian and thus reconstituted the Wge Board.
There was no provision in the Act for the resignation of any
menber from his nmenbership or for the filling in of the
vacancy whi ch thus arose in'the nenbership of the Board. A
provision in this  behalf was incorporated only in the
Working Journalists Wage Board Rules, 1956, which were
published by a notification in the Gazette of India Part 11-
Section 3 on date July 31, 1956. 't was, therefore,
contended that such reconstitution of the Board by the
appoi ntnent of Shri K M Cherian'in place of Shri K P
Kesava Menon was unaut horised by the Act as it then stood
(1) [1952] S.C.R 572, 578.

(2) [1954] S.C R 1122, 1127.

(3) [1956] S.C R 267.

(4) [1956] S.C.R 664.
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and the Board which actually published the decision in
guestion was therefore not properly constituted.

It is necessary to renenber in this connection that s. 8 of
the Act enpowered the Central Government by notification in
the Oficial Gazette to constitute a Wage Board. This power
of constituting the Wage Board nust be construed having
regard to s. 14 of the General C auses Act, 1897, which says
that where by any Central Act or Regul ation nade after the
conmmencenent of the Act, any power is conferred then, unless
a different intention appears that power nay hbe exercised
from time to time as occasion arises. |If this is the true
position there was nothing objectionable in the Centra
Government reconstituting the Board on the resignation of
Shri K. P. Kesava Menon being accepted by it. The /Wage
Board can in any event be deened to have been constituted as
on that date, viz., July 14, 1956, when all the 5  nenbers
within the contenplation of s. 8(2) of the Act were in a
position to function. Shri K. P. Kesava Menon had not
attended the prelimnary neeting of the Board which had been
held on May 26, 1956, and the real work of the Wge Board
was done after the appointnent of Shri K M Cherian in his
place and stead and it was only after July 14, 1956, that
the Wage Board as a whole constituted as it was on that date
really functioned as such. The objection urged by the
petitioners in this behalf is too technical to make any
substantial difference in - regard to the constitution of
the Wage Board and its functioning.

Re. 2.

This ground ignores the fact that the Wrking Journalists
Wage Board Rules, 1956, which were published on July 31
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1956, were nmamde by the Central Governnment in exercise of the
power conferred upon it by s. 20 of the Act. That section
enpowered the Central Governnent to nake rules to carry out
the purposes of the Act, in particular to provide for the
procedure to be followed by the Board in fixing rates of
wages. Rule 8 provided that every question considered at a
neeting of the Board was to be decided by a najority of the
votes of the nenbers present and
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voting. |In the event of equality of votes the Chairman was
to have a casting vote............... This Rule

therefore prescribed that the decision of the Board coul d be
reached by a mpjority and this was the rule which was
followed by the Board in arriving at its decision. The rule
was framed by the Central Government by virtue of the
authority vested init under s. 20 of the Act and was a
pi ece of del egated | egislation which if the rules were laid
before ~both the Houses of Parliament in accordance with s.
20(3) 'of / the Act acquired the force of |aw. After the
publicati'on of these rules, they becanme a part of the Act
itself and any decision thereafter reached by the Wage Board
by a nmajority as prescribed therein was therefore | awful and
could not be inpeached in the nanner suggested.

Re. (3).
This ground has reference to the alleged violation by the
Wage Board of the principles of natural justice. It is

urged that the procedure established under -the Industria
Di sputes Act was not \in terns prescribed for the Wage Board,
the Board having ‘been given under s. 11 of the Act the
di scretion for the purpose of fixing rates of wages to
exerci se the sane powers and follow the same procedure as an
I ndustri al Tribunal constituted under the I.ndustria
Di sputes Act, 1947, while adjudicating upon an industria
di spute referred to it. On two distinct occasions, however,
the Wage Board definitely expressed itself that it had the
powers of an Industrial Tribunal = constituted wunder the
Industrial Disputes Act’ The first occasion was when the
guestionnaire was issued by the Wage Board and in the
guestionnaire it nmentioned that it had such powers under s.
11 of the Act. The second occasion arose when a nunber of
newspapers and journals to whom the questionnaire was
addressed failed to send their replies to the sane and the
Wage Board at its neeting held on August 17, 1956,
reiterated the position and decided to issue a Press Note
requesting the newspapers and journals to send their replies
as soon as possible, inviting their attention to the fact
that the Board had powers of an Industrial Tribunal under
the
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Act and if newspapers failed to send their replies, the
Board would be conpelled to take further steps- in the
matter. This is clearly indicative of the fact that the
Wage Board did seek to exercise the powers under the ‘terns
of s. 11 of the Act. Even though, the exercise of  such
powers was discretionary with the Board, the, Board itself
assuned these powers and assimlated its ,position to that
of an Industrial Tribunal constituted under the Industria
Di sputes Act, 1947. |If, then, it assumed those powers, it
only followed that it was al so bound to follow the procedure
which an Industrial Tribunal so constituted was bound to
fol |l ow.

It is further urged that in the whole of the questionnaire
which was addressed by the Wage Board to the newspaper
establishnments, there was no concrete proposal which was
submitted by the Wage Board to them for their consideration.
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The only question which was addressed in this behalf was
Question No. 4 in Part "A" which asked the newspaper
establishnents whether the basic mnininmm wage, dearness
al  owance and netropolitan all owance suggested by the Press
Conmi ssion were acceptable to them and if not, what
variations would they suggest and why. The question as
franed would not necessarily focus the attention of the
newspaper establishnents to any proposal except the one
which was the subject-nmatter of that question, viz., the
-proposal of the Press Commission in that behalf and the
newspaper establishments to whom the questionnaire was
addr essed would certainly not have before them any
indication at all as to what was the wage structure which
was going to be adopted by the Wage Board. Even though the
Wage Board cane to the conclusion, as a result of its having
col l ected the requisite data and gathered sufficient
materials, after receiving the answers to the questionnaire
and exam ning the witnesses, that certain wage structure was
a proper onein its opinion, it was necessary for the Wge
Board to conmunicate the proposals in that regard to the
vari ous newspaper establishnments concerned -and invite them
to meke their -representations, if any, within a specified

peri od. It was only after such representations wer e
received fromthe interested parties
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that the Wage Board should have finalized its proposals and
published its decision. |f this procedure had been adopted

the decision of '‘the Wge Board could not have been
challenged on the score of its being contrary to the
principles of natural justice.

It would have been no doubt nore prudent for the Wage Board
to have followed the procedure outlined above. The ground
No. 8 is, in our opinion, sufficiently determ native of the
guestion as to the ultra vires character of the Wage ' Board
decision and in view of the 'conclusion reached by wus in
regard to the same, we refrain from expressing any | opinion
on this ground of attack urged by the Petitioners.

Re. 4.

This ground is urged because no reasons were given by the
Wage Board for its decision. As a matter of fact, the Wge
Board at its neeting dated April 22, 1957, agreed that
reasons need not be given for each of the decisions and it
was only sufficient to record the sane and accordingly it

did not give any reasons for the decision which it
published. In the absence of any such reasons, however, it
was difficult to divine what considerations, if any,
prevailed with the Wage Board in arriving at its decision on
the wvarious points involved therein. It was no doubt not

i ncumbent on the Wage Board to give any reasons for/ its
decision. The Act made no provision in this behalf and the
Board was perfectly within its rights if it chose- not to
give any reasons for its decision. Prudence shoul d,
however, have dictated that it gave reasons for the decision
which it ultimately reached because if it had done so, we
woul d have been spared, the necessity of trying to probe
into its mnd and find out whether any particul ar
circunstance received due consideration at its hands in
arriving at its decision. The fact that no reasons are thus
gi ven, however, would not vitiate the decision in any nanner
and we may at once say that even though no reasons are given
in the form of aregular judgnent, we have sufficient
i ndication of the Chairman’s mnd in the note which he nade
on April 30, 1956, which is a contenporaneous record ex-
pl ai ning the reasons for the decision of the mpjority.
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This note of the Chairman is very revealing and throws
considerable light on the question whether particul ar
circunstances were at all taken into consideration by the
Wage Board before it arrived at its decision

Re. 5.

Thi s ground concerns the «classification of newspaper
est abl i shnents on the basis of gross revenue. Such
classification was challenged as illegal and unauthorised by
t he Act . The Act certainly says not hi ng about

classification and could not be expected to do so. Wat the
Act authorised it to do was to fix the rates of wages for
working journalists having regard to the principles laid
down ins. 9(1) of the Act. In fixing the wage structure
the Wage Board constituted under the Act was perfectly at
l[iberty if it thought necessary to classify the newspaper
establishments in any nmanner it thought proper provided of
course that such classification was not irrational. |If the
newspaper establishments all over the country had got to be
considered inregard to fixing of rates of wages of working
journalists enployed therein it was inevitable that sone
sort of classification should be nade having regard to the
size and capacity of ~-newspaper establishnents. Vari ous
criteria could be adopted for the purpose of such classi-
fication, viz., circulation of the newspaper, advertisenent
revenue, gross revenue, capital invested in the business,
etc., etc. Even though the proportion of advertisenent
revenue to the gross revenue of newspaper establishments nay
be a relevant consi deration for t he pur pose of
classification, we are not, prepared to say that the Wage
Boar d was not justified in adopting this node of
classification on the basis of gross revenue. It was
perfectly wthin its conpetence to do so andif it ' adopted
that as the proper basis for classification it cannot be
said that the basis which it adopted was radically wong or
was such as to vitiate its decision. If the need for
classification is accepted, as it should be, having regard
to the various sizes and capacities of newspaper
establishnents all over the country it was certainly
necessary to adopt a workable test for such classification
and if the Wage Board

23
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had adopted classification on the basis of the gross
revenue, we do not see any reason why that decision of “its
was i n any nanner whatever unwarranted.

It may be renenbered in this connection that the Newspaper
Industry Inquiry Conmittee in U P. had suggested in its
report dated March 31,1949, classification of newspapers in
the manner follow ng: -

"A" Class-Papers with

(1) a circulation of 10,000 copies or above or

(2) an invested capital of rupees 3 |akhs or nore :

(3) an annual income between rupees one | akhs ‘and 3
| akhs or nore:

"B " Class-Papers with

(1) a circulation below 10,000 but above 5,000 copi es or
(2) an invested capital between rupees one |akh and 3 | akhs
or (3)an annual incone between rupees one |lakh and 3

| akhs;

"C" Cass-Papers with

(1)a circulation below 5000 copies or (2) an invested
capi tal bel ow rupees one | akh or (3) an annual incone bel ow
rupees one | akh.

The classification on the basis of gross revenue was
attacked by the petitioners on the ground that in the gross
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revenue which is earned by the newspaper establishnents,
advertisenent revenue ordinarily fornms a | arge bul k of such
revenue and the revenue earned by circul ation of newspapers
forms nore often than not a small part of the sane, though
in regard to | anguage newspapers the position may be sone-
what different. Unl ess, therefore, the proportion of
advertisenent revenue in the gross revenue of newspaper
establishments were taken into consideration, it would not
be possible to forma correct estimate of the financia
status of that newspaper establishnent with a view to its
classification. The petitioners on the other hand suggested
that the profit and | oss of the newspaper establishnents
should be adopted as the proper test and iif that were
adopted a different
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pi cture altogether would be drawn. The bal ancesheets and
the profit and loss accounts. of the several newspaper
establishments would require to be considered and it was
contended that even if the gross revenue of a particlar
newspaper. establishment were so large as to justify its
i nclusion-_on the basis of ‘gross revenue in Class " A " or
Class " B " it mnmght be wrking at a loss and its
classification as such would not be justified.

W have already referred in the earlier part of this
judgrment to the unsatisfactory nature of the profit and | oss
test. Even though the profit and | oss accounts and the
bal ance-sheets of the several linited conpanies nay have
been audited by ‘their auditors and  nay also have been
accepted by the Incone-tax authorities, they would not
afford a satisfactory basis for classification of these
newspaper establishnments for the reasons already set out
above.

As a matter of fact, even before us attenpts were . made by
the respondent, the Indian Federation of Wrking Journalists
to denmonstrate that the profit-and loss accounts and the
bal ance- sheets of several petitioners were nmanipul ated and
unreliable. We are not called upon to decide whether the
profit and | oss test is one which should be accepted; it is
sufficient for our purpose to say that if such a test was
not accepted by the Wage Board, the Wage Board was certainly
far fromwong in doing so.

Re. 6.

This ground relates to grouping into chains or nultiple
units and the ground of attack is that such grouping is
unaut hori sed by the Act.

The short answer to this contention is that if such grouping
into chains or nultiple units was justified having regard to
the conditions of the newspaper industry in ‘the country,
there was nothing in the Act which mlitated against /such

gr oupi ng. The Wage Board was authorised to fix the wage
structure for working journalists who were enployed in
various newspaper establishments all over the country. | f

the chains or nultiple units existed in the country the
newspaper establishments which fornmed” such chains
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or nmultiple units were well within the purview of the
inquiry before the Wage Board and if the Wage Board thus
chose to group themtogether in that manner such groupi ng by
itself could not be open to attack. The Act could not have
expressly authorized the Wage Board to adopt such grouping.
It was up to the Wage Board to consider whether such
grouping was justified under the circunstances or not and
unl ess we find something in the Act which prohibits the Wage
Board from doi ng so, we would not deem any such grouping as
unaut hori sed. The real difficulty, however, in the matter
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of grouping into chains or mltiple units arises in
connection with the capacity of the industry to pay, a topic
whi ch we shall discuss hereafter while discussing the ground
in connection therewth.

Re. 7.
This ground is based on the definition of " newspaper
establishnment” found in Sec. 2 (d) of the Act. " Newspaper

establishment” is there defined as " an establishment under
the control of any person or body of persons, whether
i ncorporated or not, for the production or publication of
one or nore newspapers or for conducting any news agency or
syndicate.” So, the contention put forward is that " an
establishnent " can only nean an establ i shnent and not a
group of them even though such an individual establishnent
may produce or publish one or nore newspapers. The
definition nmay conprise within its scope chains or nmultiple
units, but even so, the establishment should be one
i ndi vi dual, establi shnent producing or publishing a chain of
newspapers or mnultiple units of newspapers. |If such chains
or nultiple units were, though bel onging to sonme person or
body of persons whether incorporated or not, produced or
published by separate newspaper establishnents, conmon
control would not render. the constitution of severa

newspaper establishnents as one establishment for the
purpose of this definition, they would none the Iless be
separate newspaper / establishnents though under conmon
control

Reliance was placed in support of this contention on a
deci sion of the Cal cutta H gh Court in Pravat Kumar
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V. W T. C Parker (1), where the expression which cane up
for construction before the Court was " enployed in an

i ndustrial establishnent " and it was observed that: -

" Employed in an industrial establishment " nust, nmean
enpl oyed in some particular place, that place being the
pl ace used for nmanufacture or an activity anounting to
i ndustry, as that termis used inthe Act."

A simlar interpretation was put on t he expr essi on
i ndustrial establishnment " by the Madras High Court in S. R

V. Service Ltd. v. State of Madras (2), where it was
observed at p. 12:-

" They referred only to a dispute between the workers and
the managenent of one industrial est abl i shnent t he
Kumbakonam branch of the SO R V. S Ltd. | find it a
little difficult to accept the contention of the |earned
counsel for the Madras Union, that the Kunbakonam branch of
the S. R 'V. S Ltd., is not an industrial establishnment
as that expression has been used in the several sections of
the Act. ... ... ... . .. . . . | need refer only to
section 3 of the Act to negative the contention of the
| earned counsel for the Madras Union, the S. R V.S | Ltd.,
with all -its branches should betaken as one industria

establ i shnent."

These decisions lend support to the contention that a
newspaper establishment |[|ike an industrial establishnent
should be located in one place, even though it nmay be
carrying on its activities of production or publication of
nore newspapers than one. |If these activities are carried
on in different places, e. g., in different towns or cities
of different States, the newspaper establishments producing
or publishing such newspapers cannot be treated as one
i ndi vidual establishnment but should be treated as separate
newspaper establishnments for the purpose of working out the
rel ati ons between thenselves and their enployees. There
would be no justification for including these different




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 106 of 113

newspaper establishnents into. one chain or multiple unit
and treating them as if they were one

(1) A 1. R 1950 Cal. 116, 118, para. 20.
(2) A 1. R 1956 Mad. 115, 122.
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newspaper establishnent. Here again, the petitioners are
faced with this difficulty that there is nothing in the Act
to prohibit such a grouping. If a classification on the
basi s of gross revenue could be legitimtely adopted by the
Wage Board then the grouping into chains or nultiple wunits
could also be nade by it. There is nothing in the Act to
prohibit the treating of several newspaper establishnents
produci ng or publishing one or nore newspapers though in
di fferent parts of the country as one newspaper
establishment for the purpose of fixing the rates of wages.
It would not be illegitinmate to expect the sane standard of
enpl oynment and conditions of service in several newspaper
establ i shnments under the control of any person or body of
persons, ~whether _incorporated or not; for an enployer to
think of enploying one set of persons on higher scales of
wages and another set of workers on | ower scales of wages
would by itself be iniquitous, though it would be quite
legitimate to expect the difference in scales having regard
to the quality of the wrk required to be done, the
conditions of labour in different regions of the country,
the standard of living in those regions and other cognate
factors.

Al'l these considerations would necessarily have to be borne
in mnd by the Wage Board in arriving at its decision in
regard to the wage structure though the relative inportance
to be attached to one circunstance or the other may vary in
accordance with the conditions in different areas or regions
where the newspaper establishnents are | ocated.

Re. 8.

W now cone to the nost inportant ground, viz., that the
deci sion of the Wage Board has not taken into consideration
the capacity to pay of any particul ar newspaper
est abl i shnent . As we have already seen, the fixings: of
rates of wages by the Wage Board did not prescribe whether
the wages which were to be fixed were nmini num wages, fair
wages, or living, wages and it was left to the discretion of
the Wage Board to determine the same. The principles  for
its guidance were, However, |aid down and they prescribed
the circunstances which were to be taken into consideration
bef ore

183

such determ nation was made by the Wage Board. One of the
essential considerations was the capacity of the industry to
pay and that was conprised within the category "/ the
circunstances relating to newspaper industry in different
regions of the country ". It remains to consider, ~ however,
whet her the Wage Board really understood this category in
that sense and in fact applied its mnd to it. At its
prelimnary nmeeting held on May 26, 1956, the Board set up a
SubCommittee to draft a questionnaire to be issued to the
various journals and organi sati ons concerned, with a viewto
eliciting factual data and other relevant i nformation
required for the fixation of wages. The Sub-committee was
requested to bear in mnd the need inter alia for ' proper
classification of the country into different areas on the
basis of certain criteria like population, cost of Iliving,
etc. This was the only reference to this requirenment of s.
9(1) and there was no reference herein to the capacity of
the industry to pay which we have held was conprised
therein. The only question in the questionnaire as finally
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franed which had any reference to this criterion was
Question No. 7 in Part " A" under the heading " Specia
Crcunmstances " and that question was: Are there in your
regions any special conditions in respect of the newspaper
industry which affect the fixing of rates of wages of
working journalists ? If so, specify the conditions and
indicate how they affect the question of wages." But here
also it 1is difficult to find that the capacity of the
industry to pay was really sought to be included in these
special conditions. The Wage Board no doubt asked for
detailed accounts of newspaper establishnents and also
required information which would help it in the proper
evaluation of the nature and quality of work of various
categories of working journalists, but the capacity of the
i ndustry to pay which was one of t he essenti a
consi derati ons was nowhere prom nently brought in issue and
no information on that point was sought from the various
newspaper establishments to whomthe questionnaire was going
to be addressed. The answers to Question No. 7 as
sunmari zed by the Wage Board no doubt referred in sonme cases
to the capacity
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of the industry to pay but that was brought in by the
newspaper establi shnments thensel ves who answer ed the
guestion in an incidental manner and coul d not be said to be
prom nent in the mnds of the parties concerned.

It is pertinent to observe that even before the Press
Conmission the figures had disclosed that  out of 127
newspapers 68 had been running into loss and 59 with profits
and there was an overall profit of about 1%on a capita
i nvestnent of seven crores. The -profit and | oss  accounts
and the bal ance sheets of the various conpanies owning or
controlling newspaper establishnments were also subnitted
before the Wage Board but they had so far as they went a

very sorry tale to tell. The profit and |oss statements for
the year 1954-55 revealed that while 43 of them showed
profits 40 had incurred |osses. Though no scientific

conclusion could be drawmm fromthis statement it showed
beyond doubt that the condition of the newspaper industry as
a whole could not be considered satisfactory. Under these
circunstances, it was all the nore incunbent upon the Wage
Board even though it discounted these profit and oss
statenments as not necessarily reflecting the true financia

position of these newspaper establishnments, to consider the
guestion of the capacity of the industry to pay with greater
vi gi | ance.

There was again another difficulty which faced the Wage
Board in that behalf and it was that out of 5,705 newspapers
to whom the questionnaire was addressed only 312 or at / best
325 had responded and the Wage Board was in the dark as to
what was the position in regard to other newspaper
establishnments. As a matter of fact, the chairman in his
note dated April 30, 1957, hinmself pointed out that the Wage
Board had no data before it of all the newspapers and where
it had, that was in nany cases not satisfactory. Thi s
aspect was again enphasized by himin his note when he
reiterated that the data available to the Wage Board had not
been as conplete as it would have wi shed them to be and
therefore recommended in the end the establishment of a
standing admnistrative machi nery which would collect from
al | newspaper
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establishnents in the country on a systematic basis detail ed
i nformati on and data such as those on enpl oynent, wage rates
and earnings, financial condition of papers, figures of
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circulation, etc., which nay be required for the assessnent
of the effects of the decision of the Wage Board at the tine
of the review. The Wage Board, in fact, groped in the dark
in the absence of sufficient data and information which
woul d enable it to cone to a proper conclusion in regard to
the wage structure which it was to determ ne. In the
absence of such data and materials the Board was not in a
position to work out what would be the inmpact of its
proposal s on the capacity of the industry to pay as a whole
or even region-wi se and the chairman in his note stated that
it was difficult for the Board at that stage to work out
wi th any degree of precision, the econom c and other effects
of its decision on the newspaper industry as a whol e. Even
with regard to the inpact of these proposals on individua

newspaper establishnents the chairman stated that the future
of the Indian | anguage newspapers was bright, having regard
to increasing literacy and the gromth of political con-
sci ousness of the reading public, and by rational nanagenent
there was great -~scope for “increasing the incone of
newspaper's ~and even though there was no possibility of any
adj ustment __which mght satisfy all persons interested, it
was hoped that no newspaper would be forced to close down as
aresult of its decision; but that if there was a good paper
and it deserved to exist, the Governnent and the public
would help it to continue. This was again a note of
opti m sm whi ch does not appear to have been justified by any
evi dence on the record.

Even though, the Wage Board classified the newspaper
establishnments into 5 classes from" A" to " E" on the
basi s of their gross revenue the proportion of the
advertisenent revenue to the gross revenue does not appear
to have been taken into consideration nor was the essentia

di fference which subsisted between the circulation.and the
payi ng capacity of the | anguage newspapers as conpared wth
newspapers in the

24
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Engl i sh | anguage taken into account. |[|f this had been done,
the basis of gross revenue which the Wge Board adopted
woul d have been nodified in several respects.

The groupi ng of the newspapers into chains or multiple units
inplied that the weaker units in those groups were to be
treated as on a par with the stronger units and it was
stated that the loss in the weaker units would be nobre than
conpensated by the profits in the nore prosperous units.
The inpact of these proposals on groups of « newspapers was
only defended on principle without taking into consideration
the result which they would have on the working of. the
weaker units. Here also the Chairnman expressed the opinion
that the Board was conscious that as a result ~of its
deci sion, sone of the journalists in the weaker units of the
same group or chain may get much nore than those working in
its highest incone units. He however stated that if the
principle was good and scientific, the inevitable result - of
its application should be judged fromthe stand-point  of
I ndi an Journalismas a whole and not the burden it casts on
a particular establishment. It is clear therefore, that
this principle which found favour with the Wage Board was
sought to be worked out without taking into consideration
the burden which it would inpose upon the weaker units of a
particul ar newspaper establishment.

The representatives of the enployers objected to t he
fixation of scales of wages on the plea that fixation of
rates of wages did not include the fixation of scales of
wages. This contention was negatived by the representatives
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of the enpl oyees as al so by the Chairman and the Wage Board
by its mmjority decision accepted the position that it
could, while fixing the rates of wages also fix the scales
of wages. The Press Conmmission itself had nerely suggested
a basic mnimumwage for the consideration of the parties
concerned but had suggested that so far as the scales of
wages were concerned they were to be settled by collective
bargai ning or by adjudication. Even though the Wage Board
took wupon itself the burden of fixing scales of wages as
really conprised within the terns of their reference, it was
i ncumbent upon it to consider what the inpact of
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the scal es of wages fixed by it would be on the capacity of
the industry to pay. There is nothing on the record to
suggest that both as regards the rates of wages and the
scal es of wages which it determ ned the Wage Board ever took
into account as to-what the inpact of its decision would be
on the capacity of the industry to pay either as a whole or
regi on-w se.

There is, ~however, a further difficulty in wupholding the
deci sion —of the Wage Board in this behalf and it is this
that even as regards the fixation of the rates of wages of
working journalists the Wage Board does not seem to have
taken into account the other provisions of the Act which
conferred upon the working journalists the benefits of
retrenchnent conpensation, paynment of gratuity, hours of
work and | eave. These provisions were bound to have their
i mpact on t he payi ng capacity of the newspaper
establishnments and if these had been borne in mnd by the
Wage Board it is highly likely that the rates of wages
including the scales of wages as finally determned m ght
have been on a |lesser scale than what one finds in its
deci si on.

This difficulty becones all the nore form dable when one
considers that the working journalists only constituted at
best one-fifth of the total staff enployed in the  various
est abl i shnents. The rest of the (80% conprised persons who
may otherw se be described as factory workers who 'would be
able to aneliorate their conditions of service by ‘having
resort to the machinery under the I'ndustrial D sputes Act.
If the conditions of service of the working journalists were
to be inproved by the Wage Board the other  enpl oyees of
newspaper establishnments were bound to be restive add they
would certainly, at the very wearliest opportunity raise
industrial disputes with a viewto the betternent of ~their
conditions of service. Even though the Industrial® Courts
established wunder the Industrial D sputes Act, 1947, mi ght
not give themrelief commensurate with the relief which the
Wage Board gave to the working journalists, there was  bound
to be an inprovenent, in their conditions of service /which
the Industrial Court would certainly determ ne having regard
to the benefits which the working journalists
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enjoyed and this would indeed i npose an additional financial
bur den on the newspaper establishnents whi ch woul d
substantially af f ect their capacity to pay. Thi s
consideration also was necessarily to be borne in nmind by
the Wage Board in arriving at its final decision and one
(foes not find anything on the record which shows that it
was actually taken into consideration by the Wage Board.

The retrospective operation of the. decision of the Wge
Board was also calculated to inpose a financial burden on
the newspaper establishnents. Even though this may be a
m nor consi derati on as conpar ed with the ot her
consi derations above referred to, it was none the less a
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circunstance which the Wage Board ought to have considered
inarriving at its decision in regard to the fixing of rates
of wages.

The financial burden which was inposed by the decision of
the Wage Board was very vividly depicted in the statenents
furnished to us on behalf of the petitioners in the course
of the hearing before us. These statenents showed that the
wage bill of these newspaper establishnments was going to be
consi derably increased, that the retrospective operation of
the decision was going to knock off a considerable sum from
their reserves and that the burden inposed upon t he
newspaper establishnents by the joint inpact of the
provi si ons of the Act in regard. to ret renchment
conpensation, paynent of gratuity, hours of work and | eave
as well as the decision of the Wage Board in regard to the
fixing of rates of wages and the scal es of wages would be
such as would cripple the resources of the newspaper

establishments, if not necessarily lead to their conplete
extinction. The statenents also showed what extra burden
was inposed upon the newspaper establishments, if they

wanted to_ discharge the working journalists from their
enpl oy which burden was all the greater, if per chance, the
newspaper establishments, even though reluctantly cane to a
decision that it was worth their while to close down their
busi ness rather than continue the sane with all these
financial burdens inposed upon them These figures have
been given by us in the earlier
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part of our judgment and we need not repeat the sane. The
concl usi on, however, is-.inescapable that the decision of the
Wage Board inposed a very heavy financial burden on the
newspaper establishnments, which burden was augnented by the
classification on the basis of gross-revenue, fixation of
scal es of wages, provisions as, regards-the hours of work
and | eave, grouping of newspapers into chains or nultiple
units and retrospective operation given to the decision of
the Wage Board as therein nentioned.

If these proposals had been circulated, before bei ng
finalized, by the Wge Board to the various newspaper
establ i shnents so that these newspaper establishnents coul d,
if they so desired, submit their opinions thereupon and
their representations, if any, in regard to the sane to the
Wage Board for its consideration and if the Wage Board had
after receiving such opinions and representations from the
newspaper establishnents concerned finalised it decision

this attack on the ground of the Wage Board not having taken
into consideration the capacity of the industry to pay as a
whol e or region-w se woul d have I ost nuch of its force.. The
Wage Board, however, did nothing of the type. Pr oposal s
wer e exchanged between the representatives of the enployers
and the representatives of the enpl oyees. The discussion
that the chairman had with each set of representatives did
not bear any fruit and the chairman hinself by way of
nmediation, as it were, submitted to themhis own proposals
presunably having regard to the different points of view
which had been expressed by both these parties. The
decision in regard to the scal es of wages, was, as we have
seen before, a majority decision which was not endorsed by
the representatives of the enployers. The proposals of the
chairman al so were not acceptable to the representatives of
the enployers but the representatives of the enployees
accepted them and they thus becane the majority decision of
the Wage Board. The ultimte decision of the chairnan on
those points does not appear to have been the result of any
consi deration of the capacity of the industry to pay as a
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whol e or region-wi se but reflects a conprom se

190

whi ch he brought about between the diverse views but which
al so was generally accepted only by the representatives of
the enpl oyees and not the representatives of the enployers.
Nowhere can we find in the instant case any genuine
consi deration of the capacity of the industry to pay either
as a whole or region-wise. W are supported in this
conclusion by the observations of the chairman hinself in
the note which he nade sinultaneously with the publication
of the decision on April 30, 1957, that it was difficult for
the Wage Board at that stage to work out with any degree of
preci sion, the econom ¢ and other effects of the decision on
the newspaper industry as a whol e.

An attenpt was nade on behalf of the respondents in the
course of the hearing before us to shew that by the
conversion of the currency into naye pyse and the newspapers
charging to the public higher price by reason of such
conversion, the incone of several newspapers had appreciably
i ncr eased. These figures were, however, controverter on
behalf of the petitioners and it ~was pointed out that
what ever increase in the revenue was brought about by reason
of this conversion of price into naye pyse was nore than
offset by the fall  in circulation, ever. rising price of
newsprint and the hi gher conm ssion, etc., which was payabl e
by the newspaper establishnents to their comm ssion agents.
The figures as worked out need not be described here in
detail; but we are satisfied that the conversion of the
price into naye pyse had certainly not the effect which was
urged and did not add to the paying capacity of the
newspaper establishnents.

The very fact that the Wage Board thought it~ necessary to
express a pious hope that if there is a good paper and it
deserves to exist, the Governnent and the public will help
it to continue, and al so desired the interests which it felt
had been hit hard by its decision not to pass judgnent in
haste, but to watch, the effects/of its decision in actua
working wth patience for a period of 3 to 5 years,  shows
that, the WAge Board was not sure of its own ground and was
publishing its decision nerely by way of an experinment. The
chai rman urged upon the CGovernnment of India
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the desirability of creating imediately a standing
adm ni strative nachinery which could also conbine in itself
the functions of inplementing and admini stering its decision
and that of preparing the ground for the review and revision
envi saged after 3 to 5 years. This was again a, pious hope
i ndul ged in by the Wage Board. It was not incunbent on._ the
Government to fulfill that expectation and there was no
knowi ng whet her the Governnent would ever review or revise
the decision of the Wage Board at the expiration -of such
peri od.

We have carefully exam ned all the proceedi ngs of the Wge
Board and the different tables and statenents prepared by
them Neither in the proceedings nor in any of the tables
do we see -satisfactory evidence to show that the capacity
of the industry to pay was exam ned by the Board in fixing
the wage structure. As we have already observed, it was no
doubt open to the Board not to attach undue inportance to
the statements of profit and |loss accounts submtted by
vari ous newspaper est abl i shnents, but, since t hese
statenents prima facie show that the trade was not naking
profit it was all the nore necessary for the Board to
satisfy itself that the different classes of the newspaper
establishnents would be able to bear the burden inmposed by
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the wage structure which the Board had decided to fix.
Industrial adjudication is famliar with the nethod which is
usual |y adopted to determnmine the capacity of the enployer to
pay the burden sought to be inposed on him. If the industry
is divided into different classes it may not be necessary to
consi der the capacity of each individual unit to pay but it
woul d certainly be necessary to consider the capacity of the
respective classes to-bear the burden inposed on them A
cross-section of these respective classes nay have to be
taken for careful exami nation and all relevant factors may
have to be borne in nmind in deciding what burden the class
consi dered as a whol e can bear. |If possible, an attenpt can
also be made, and is often nade, to project the burden of
the wage structure into two or three succeeding years and
determine how it affects the financial position of the
enpl oyer. The whol e of the
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record before the Board including the chairman’s note gives
no indication at all that an attenpt was nade by the Board
to consider the capacity of the industry to pay in this
manner. |ndeed, the proceedi ngs show that the denands made
by the representatives of the enployees and the concessions
made by the enployers’ representatives were taken as riva

contentions and the Chairman did his best to arrive at his
final decision on the usual basis of give and take. In
adopting this course, all the nenbers of the Board seem to
have | ost sight of the fact that the essential prerequisite
of deciding the wage structure was to consider the capacity
of the industry to pay and this, i n our opinion, introduces
a fatal infirmty in the decision of the Board. If we had
been satisfied that the Board had considered this aspect of
the matter, we would naturally have been reluctant to accept
any challenge to the validity of the decision on the ' ground
that the capacity to pay had not been properly considered.

After all, in cases of this kind where special Boards are
set up to frane wage structures, this Court would normally
refuse to constitute itself into a court of appeal on
guestions of fact; but, in the present case, an ‘essentia

condition for the fixation of wage structure has been
conpletely ignored and so there is no escape from the
conclusion that the Board has contravened the  nandatory
requirement of s. 9 and in consequence its decision is ultra
vires the Act itself.

Re. 9.

This ground, viz., that the Board had no authority to render
a decision which was retrospective in operation in also
unt enabl e. The Wage Board certainly had the jurisdiction
and authority to pronounce a decision which could be
retrospective in effect fromthe date of its appoi ntnent and
there was no legal flaw in the Wage Board prescribing that
its decision should be retrospective in operation- in the
manner indicated by it. The retrospectivity may have its
repercussions on the capacity of the industry to pay and we
need not say anything nore in regard to the sane. W have
already dealt with it above.
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Be. 10.

Ground No. 10 talks of the authority of the Wage Board to
fix scales of pay for a period of 3 years, subject to review
by the Governnment by appointing another Wage Board at the
end of that period. W are not concerned with such fixation
of the period for the' sinple reason that the Board has not
in terns done so. The only authority which it had was to
fix the rates of wages and submit its decision in respect
thereof to the Government. Any pious hope expressed that
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the decision should be subject to review or revision by the
CGovernment by appoi ntnent of another Wage Board after the
| apse of 3 or 5 years was not a part of its decision and we
need not pause to consider the effect of such fixation of
the period, if any, because it has in fact not been done.

Re. 11.

The last ground tal ks of the Wage Board being handi capped
for want of Cost of Living Index. This ground also cannot

avail the petitioners for the sinple reason that the
decision of the Wage Board itself referred in Cause 24
thereof to the all India cost of living index numnber

publ i shed by the Labour Bureau of the Governnent of India O
Base 1944: 100 and fixed the dearness allowance in relation
to the sanme. These statistics were available to the Wage
Board and it cannot be said that the Wage Board was in any
manner what ever handicapped in that respect.

On a consideration of all the grounds of attack thus
| evel | ed against the validity and the binding nature of the
deci si on of the Wage Board, we have, therefore, cone to the
concl usion ~that the said decision cannot be sustained and
must be set aside.

The petitions will, “therefore, be allowed and the
petitioners will be entitled to an order declaring that s. 5
(1) (a) (iii) of the Wrking Journalists (Conditions of
Service) and M scellaneous Provisions Act, 1955, is ultra

vires the Constitution of India and that the decision of the
Wage Board dated April 30, 1957, is illegal and void.
As regards the costs, in view of the fact that the
25
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petioners have failed in nost of their contentions in regard
to the constitutionality of the Act, the fairest, order
woul d be that each party shoul d bear and pay its own costs
of these petitions.
G vil Appeals Nos. 699-703 of 1957.
These Civil Appeals are directed agai nst the decision of the
Wage Board and seek to set aside the sane as destroying the
very exi stence of the newspaper establishnments concerned and
infringing their fundanental rights. Special Ileave  under
Art. 136 of the Constitution was granted by this Court in
respect of each of them subject to the question of
mai ntai nability of the appeal s bei ng open to be urged.
These appeals are also covered by the |judgnent j ust
delivered by us in Petition No. 91 of 1957 & Ors., and the
appel l ants woul d be entitled to a declaration ineach one of
them that the decision of the Wage Board is ultra vires the
Wor ki ng Journalists (Condi tions of Service) and
M scel | aneous Provisions Act, 1955, and therefore void and
i noperati ve.
In view of the conclusion thus reached, we feel it
unnecessary to consider whether the appeals would be
mai nt ai nable under Art. 136 of the Constitution. The
appel I ant s havi ng substantially succeeded in their
respective petitions under Art. 32 of the Constitution, the
guestion has now becone purely academic and we need not
spend any tinme over the sane.
The result therefore is that there will be no orders save
that all the parties thereto shall bear and pay their own
costs thereof.
Petitions all owed.
Appeal s di sposed of accordingly.
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