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Oficer-1f possesses evidentiary val ue-Wrking funds-Meani ng
of .

HEADNOTE:

As a result of negotiations between the respondent - Bank
and its enployees (appellants) an industrial dispute with
regard to bonus for the years 1956 to 1964 was settled on an
ad hoc basis. By the tine of the  settlenment however the
Payment of Bonus Act, 1965 cane( into force. In respect of
the accounting year 1964, though the bonus formula was
applicabl e, no separate conmputation. was nmade in accordance
with that fornula since it was settled on an ad hoc basis as
a part of an omibus settlement.

The Bonus Act provides a statutory formula for the
conput ati on of bonus. Section 2(13) defines an ’'enployee to
nean any person enployed on a salary or wage not exceeding
one thousand and six hundred rupees per nensem Section 4(a)
provides that the gross profits shall be calculated in the
manner specified in the First Schedule. Item2 of the First
Schedul e deals wth "add back" in respect of (a) bonus to
enpl oyees, (b) depreciation (c) developnent rebate reserve
and (d) any other reserves. Item 3(a) deals with "add back"
of bonus paid to enpl oyees in respect of previous accounting
years. Item 6(e) deals with deduction in the case of foreign
banki ng conpani es of proportionate adm nistrative (overhead)
expenses of head office allocable to |Indian business. The
concept of "available surplus" is defined ins. 2(6) to nean
avai | abl e surplus conputed under s. 5 and that section |ays
down that the avail able surplus in respect of any accounting
year shall be the gross profit for that year after deducting
therefromthe sums referred to in s. 6 which, under clause
(a) include "any amount by way of depreciation admssible in
accordance with the provisions of s. 32(1) of the Incone Tax
Act" and wunder clause (d) "such further sums as are
specified in respect of the enployer in the Third Schedul e."
Clause (iv) of the proviso to item?2 of the Third Schedul e
provides that in the case of a banking company any sum
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which, in respect of the accounting year, is deposited by it
with the Reserve Bank of India under s. 11 (2)(b)(ii) of the
Banki ng Regulation Act, 1949 not exceeding the anount
required under this provision to be so deposited shall be
deducted from the gross profits as prior charge. Section 15
provides for what is liable to be carried forward for being
set on and set off out of allocable surplus in the
succeedi ng year or years.

An industrial dispute having arisen between the parties
inregard to the conputation of bonus for the accounting
year 1966, it was referred to an Industrial Tribunal for
adj udi cation. The Tribunal’s award was assailed by the
workmen on the following grounds: (a) that there was an
excess of allocable surplus over the anpunt of maximum
bonus for the accounting years 1964 and 1965, which, by
reason of s. 15(1), ~was liable to be carried forward for
bei ng set on in the succeedi ng accounting year 1966;

(b) that while the object of "add back"™ was that the
entire anpunt ~ set apart as provision for bonus should be
added back in determning the available surplus. in spite of
maki ng a —provision of a much larger anpbunt as bonus, the
Bank had added back only a small amount representing the
bonus of those workmen who were enployees falling within the
meani ng of s. 2(13) ‘and there by failed to take into account
bonus in respect of those workmen who are not such
enpl oyees; the word enployee’ in itens 2(a) of the First
Schedul e was not limted to enployees as defined in s. 2(13)
but was wused, in ‘a wider sense to include all enployees,
that is, enployees drawi ng nore than 1600 rupees or |ess;
131

(c) that the Tribunal was wong in allow ng the Bank to
deduct a much A higher sum by way of depreciation than was
shown in the profit and loss account, that the burden of
showi ng what the amount of depreciation adm ssible under s.
32(1) of the Income Tax Act - was, was on the Bank which it
had failed to discharge and that, at any rate the
certificate issued by the Incone Tax officer was no evidence
and could not be taken into account;

(d) that the balance sheet of the Bank for the year
1966 showed a nuch |esser anount than what the Bank cl ai med
to have deposited with the Reserve Bank under s. 11 (2)(b)
(ii) of the Banking Regul ation Act, 1949 and it was this sum
which was liable to be deducted under this head and not the
| arger sumwhich it actually deducted.

The Industrial Tribunal’s calcul ation of proportionate
admi ni strative (over-head) expenses of head office allocable
to the Indian business which are deductible in computing the
gross profits, both the Bank and the enployees assailed it
as being incorrect,

For the bank, it was contended, (a) that borrow ngs
from other banking conmpani es, the amount of bills‘issued by
the bank and the balance of profit and r |oss ‘account
constituted part of its "working funds" and that the
I ndustri al Tri bunal was wr ong in rejecting this
interpretation of "working funds" and in limting it to
"paid up capital, reserves and deposits only".

(b) that the Tribunal was wong in refusing to permt
the Bank to add back the sumfalling under item 3(a) of the
First Schedul e.

N

HELD. 1. The workmen are rot entitled to contend that
though the claimfor bonus for the year 1964 was settled on
an ad hoc basis wthout nmeking conputation under the
provisions of the Act, such conmputation rmust now be made,
not for the purpose of determining the bonus payable to
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them but for the purpose of determ ning whether there is
any amount |iable to be carried forward and set on. Section
15(1) can have no application where no conmputation is made
under the Act and bonus is paid, not in accordance with the
statutory formula, but on an ad hoc basis. Then it is not
possible to say what was really the bonus payabl e under the
Act. It may be less or nobre than the bonus in fact paid.
That enquiry being rendered irrelevant by the ad hoc
settlenent, there can be no question of carry forward and
set on of any anount, unless specifically agreed upon as
part of the settlenent. [137 F -138 G

2. The worknen cannot be permitted to raise a new
contention for the first. tine in this Court that the
provision for bonus liable to be added back was not nerely
the provision for bonus payable to enployees as defined in
s. 2(13) of the Act but also the provision for bonus payable
to workmen who are not such enpl oyees. What is liable to be
added back wunder item 2(a) of the First Schedule is not the
amount ' of / bonus payable to the worknen nor the anmpunt of
bonus in ' fact paid, but the provision for bonus nade in the

profit and, Il oss account, 3(a) ~Though the amount of
depreci ation calculated in accordance with account. [139 B-
d

3. (a) Though the amount of depreciation calculated in
accordance with nethods known to accountancy practice may be
unexceptionable from the point of view of commercia
accountancy, it would not necessarily be admssible as a
deduction from gross profits under s. 6(a). Wuat is
all owabl e as a deduction fromthe gross profits under that
clause is not depreciation -calculated according to any
recogni sed nethod but- only such depreciation as is
adm ssible in accordance with the provisions of s. 32(1) of
the I ncone Tax Act, 1961. [139 E-F]

(b) The burden of providing that the depreciation
claimed by the Bank was the correct anount adm ssible under
s. 32(1) of the Incone Tax Act, 1961 was on the Bank and
that burden had to be discharged by the Bank by producing
proper and satisfactory evidence. [141 C

(c) A certificate issued by the Incone Tax officer was

not admi ssible in evidence to prove the depreciation
admi ssible under s. 32(1). It is the Industrial™ Tribuna
which nmust, in the exercise of its quasi-judicial duty,

cal cul ate the anount of depreciation by adopting the nethod
set out ins. 32(1). The Tribunal cannot say that it would
accept the figure of depreciation arrived at ~br another
authority charged with the function of determ ni ng
depreci ati on under

132

a different statute. There is nothing in the Income Tax Act
or in the Paynent of Bonus Act or in any other provision of
[ aw which attaches a presunption of accuracy to the
determination of the Incone Tax officer in this matter or
invests it with probative or evidentiary value in the
proceedi ngs before the Industrial Tribunal. [142 F-143 (

In the instant case, however, there is no reason to
interfere with the decision of the Tribunal in regard to the
amount  of depreciation deductible under s. 6(a). The
certificate of the Income Tax officer was adnmitted in
evi dence without any objection by the worknen. Had the
wor kmen objected to its admissibility before the Tribuna
the Bank could have |ed other evidence to substantiate its
claimfor depreciation. Since no such objection was taken
before the Tribunal the Bank contented itself by tendering
in evidence only the certificate of the Income Tax officer
[143 C D
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4. No reliance can be placed by the worknmen on the
bal ance sheet for 1966 for repelling the Bank’s claimto
deduct from the gross profit the anpbunt deposited with the
Reserve Bank of India under s. 11(2) (b)(ii) of the Banking
Regul ati on Act, 1949. The bal ance sheet for the accounting
year 1966 would not show the anount deposited by the Bank
with the Reserve Bank in respect of that accounting year
because that anmount would ordinarily be deposited only after
the expiration, and not during the currency of that
accounting year

[ 144C F]
5. (a) The Industrial Tribunal had commtted a manifest
error. in regards to ‘the calculation of Proportionate

Admi ni strative (overhead) Expenses of head office allocable
to Indian business. Although item1 of the First Schedul e
requires the Industrial Tribunal to take as the starting
poi nt of conmputation "net profit as shown in the profit and
| oss account after making usual and necessary provisions",
The fact that item 6(e) provides for deduction of
proportionate admnistrative expenses of head of fice
all ocabl e to I'ndian business in-arriving at the gross profit
for the purpose of bonus under item7 shows that the net
profit contenplated in theiteml1 is the net profit arrived
at without deducting proportionate admnistrative expenses
of head office allocable to India business. The amount in
respect of the actual head office adm nistrative expenses
allocable to Indian business should be -added back in
arriving at the figure of net profit for the purpose of item
1. [145 D 146 B]

(b) I'n conputing the Indian-gross profit the Industria
Tri bunal added back only the anpunts representing bonus to
enpl oyees and depreciation as set out initem2 of the First
Schedul e. Foot note 3 requires that the Indian gross r
profit should be determined as  shown in item 7 and,
therefore, it was necessary ‘to add back not only anount
under item 2 but also item 3 and 4 and to deduct anmounts
under item 6 for the purpose of ‘arriving at the Indian gross
profits under item 7. [146 A-B]

(c) In calculating the total gross profits the
I ndustrial Tribunal committed an error by adding back nerely
the provision made under the profit and |ass account of the
I ndi an business for bonus to enployees and depreciation.
Foot note 3 requires that the total world gross profit
shoul d be as per consolidated profit and | oss account after
adjusting as initem 2 which neans that the provision made
in the consolidate profits and loss account for bonus to
enpl oyees; depreciation, developnent rebate reserve and any
ot her reserves should be added back to the net profit as
shown in the consolidated profit and |oss account for the
purpose of arriving at the total world gross profit. The
I ndustrial Tribunal did not explained what was the provision
made in the consolidated profit and [lost; account  of the
Bank under this head. |If any provision were nmade in the
consol idated profit and | oss account for bonus to enpl oyees,
whi ch woul d nean enpl oyees of the Bank throughout the world,
depreciation on world assets and devel opnent rebate and
ot her reserves such provision would have to be added back to
the net profit as shown in the consolidated profit and | oss
account

6 (a) The Industrial Tribunal was right in its
interpretation of the term "working funds" occurring in cl
(ii) and (iii) of the proviso to item 2 of the Third
Schedule. The term mnust be construed to Man paid up
capital, reserves
133
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and average deposits for 52 weeks of each year for which
weekly returns of deposits are subnmitted to the Reserve
Bank of India. It could hardly be disputed that borrow ngs
from ot her banki ng Conpani es, the anmounts of bills issued by
the Bank and the balance of profit and |o0ss account are
neither reserves nor deposits and they are not liable to be
shown in the weekly returns of deposit submitted to the
Reserve Bank of India. [147 F-H]

(b) The term"working funds" was first defined in the
award of M. K C Sen in 1919 in regard to Banks, and it
was also wused ill the Shastri award made in 1953 in regard
to industrial disputes between certain banking conpanies and
their workmen. These words have always been understood in
the above sense and that is the sense in which they nust be
deened to have been used by the |egislature when it enacted
clauses (ii) and (iii) of the proviso to item2 of the Third
Schedul e. [147 D F]

7. The Industrial Tribunal = was wong in refusing to
permt the Bank to add back the sum of Rs. 13.27 lacs on the
ground that "a sum out of 1965 account nust not be all owed
to adulterate the ampunt ~of 1966."  This sum paid to the
enpl oyees in respect of bonus for the accounting year 1965
was, on the plain ternms of item 3(a) of the First Schedul e,
liable to be added back. [143 F-H

JUDGVENT:

ClVIL APPELLATE "JURI SDI CTI.ON.~ Civil Appeal No. 2533 of
1969.

Appeal by special leave fromthe Award dated the 25th
June, 1969 of the Central CGovernnent Industrial Tribunal
Cal cutta, in Reference No. 35 of 1968

M K. Ramamurthi, Ranmesh Pathak, Vineet Kumar for the
Appel | ant s.

G P. Pai, o. c¢. Mathur, D.- N Mshra and J. B
Dadachanji & Co. for Respondent.

The Judgrment of the Court was delivered by BHAGMTI,
J.-This appeal by special |eave is directed against an
award nade by the Industrial Tribunal, Calcutta in a
reference between the National and Gindlays Bank Ltd.
(hereinafter referred to as the Bank) —and its worknmen
represented by the AlIl India National & Giindlays Bank
Enpl oyees Federation. The Bank is a banking conpany wi thin
the nmeaning of s. 5 of the Banki ng Conpanies Act, 1949 and
has its Head office in London and branch offices in
different parts of the world, including India. The principa
office of the Bank in India is situate in Calcutta. The Bank
mai ntains its accounts according to the cal ender year and it
brings out not only a consolidated bal ance sheet and profit
and | oss account for its world business, but also a separate
bal ance sheet and profit and |loss account for its Indian
busi ness. There was an industrial dispute between the Bank
and its workmen in regard to bonus for the years 1956 to
1964 and as a result of negotiations, this industria
di spute was settled between the parties on an ad hoc basis
under a Menorandum of Settlenment dated 28th r. Decenber,
1965. The material terns of the settlenment were:

"1. The Bank will pay and the workmen and non-work
men staff wll receive a sum of Rs. 27 | akhs (Rupees
twenty seven |akhs only) in full and final settlenent
of all bonus clainms covering the periods from 1st
January 1956 to 31st Decenber 1964, including any
claims relating to Centenary Bonus.

134
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2. The above sumof Rs. 27 |akhs will be allocated
as to one-third thereof to Award-staff only and as to
the remaining two-thirds to both the Award and non-
Award staff, in both cases based on the basic salary
pai d over the period, namely, 1st January, 1956 to 31st
Decenber, 1964, and unrelated to any particul ar year

8. The parties agree that this Settlenment shal
not be taken as the basis or govern the principle for
this determ nation of bonus in future, but neverthel ess
this Settlenment shall be final and binding on the
parties as regards bonus clains for the years 1956 to
1964 (both inclusive) and any claim relating to
Centenary Bonus, as also regards qualifications for
eligibility and procedures as set out above.

It may be noted that this Settlenment was arrived at between
the parties after the Paynment of Bonus Act, 1965 cane into
force on 25th Septenber, 1965. This Act provided a statutory
formula for conmputation and payment of bonus and it was
admttedly applicable in respect of the accounting year
1964, but' no separate conputation of bonus for that year was
made in accordance with this statutory formula and it was
settled on an ad hoc basis as a part of an omnibus
settlenent for the accounting years 1956 to 1964. So far as
the claim for bonus for the accounting year 1965 was
concerned, conputation was nmde in accordance with the
statutory formula provided in the Paynent of Bonus Act and
the maxi mum 20% of the salary or wage earned during that
accounting year was paid by way of bonus to

the worknen. The claimfor bonus for the accounting year
1966, however, could not be settled between the parties and,
though the Bank paid , 18%of the wage or sal ary earned by
the worknen during that accounting year as bonus, the
workmen were not satisfied and the industrial  dispute
arising from their claim had to be referred for
adj udi cation. There were different aspects of this
industrial dispute which required consideration and the
Central Governnent, therefore, formul ated each

aspect as a separate question and referred those questions
for adjudication to the Industrial Tribunal, Calcutta. The
Industrial Tribunal nade an award holding that,” on an
application of the statutory fornula, the anmount avail able
for payment of bonus was Rs. 22.17 |akhs —and The worknen
were, therefore, entitled to alittle over 9% of  their
salary or wage as bonus, but since they had al ready been
pai d by the Bank bonus at the rate of 18% of their salary or
wage, which was much nore than what they were entitled to
receive, nothing further remained to .. be paid and they
were not entitled to any relief. This award is inpugned in
the present appeal brought by the worknen with specia
| eave.

There are only certain itens in the conputation of

bonus which are now in dispute in the appeal before us and

we shall confine our attention to them But before we dea
specifically with these items, it could be convenient to
refer to sonme of the relevant provisions of the Paynent of
Bonus Act. W will refer only to those provisions which have
a bearing on the itens in dispute between the parties.
Section 2 is the definition section and cl. (13) of that
section defines ’enpl oyees

135

to nean any person enployed on a salary or wage not
exceedi ng one thousand and six hundred rupees per nensemin
any industry to do any skilled or unskilled manual

supervi sory, nanagerial, admi ni strative, techni cal or
clerical work for hire or reward. The node of conputation of
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gross profits in the case of a banking conpany is |aid down
in section 4, cl. (a) which provides that the gross profit
shall be calculated in the manner specified in the First
Schedul e. The First Schedule sets out initens 2, 3 and 4
various amounts which are to be added and in item 6, various
amounts which are to be deducted fromthe net profit as
shown in the profit and loss account. W are concerned in
this is appeal only wth itens 2, 3(a) and 6(e) which read
as follows: -
[tem No. Particulars Amount of Amount of Remarks sub-itens
main itens
2. Add back provision for

(a) Bonus to enpl oyees

(b) Depreciation

(c) Devel oprment Rebate Reserve

(d) Any other reserves

Total of ItemNo. 2 Rs.
3. Add back also

(a) Bonus paid to enployees in respect of previous

accounti ng years.

6 Deduct:

(e)In the case of foreign ; banki ng compani es

proportionate admnistrative (overhead) expenses of

Head, office allocable to |Indian business
The concept of 'available surplus’ is defined ins. 2, cl
(6) to nean available surplus conputed under s. 5 and that
section lays down that the available surplus in respect of
any accounting vyear shall be the gross profit of that year
after deducting therefromthe sums referred to in s 6
Clauses (a) and (d) of s. 6 provide that the follow ng sunms
shall be deducted from the gross profits as prior charge,
nanel y: -

"(a) any amount by way  of the depreciation
adnmi ssible in accordance with the provisions | of sub-
section (1) of section 32 pf the Income-Tax Act, or in
accordance with the provisions of the agricultura
i ncome-tax |law, as the case may be:"

"(d) such further suns as are specified i'n respect
of the enployer in the Third schedul e

The Third Schedule is rather material as it bears on one
itemin dispute between the parties. Causes (ii) and (iii)
of the provisotoitem2 . in the Third Schedul e enact that
in case of a banking conmpany which is a foreign _conpany
within the neaning of s. 591 of the Conpanies

10-390SCI / 76
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Act, 1956-the Bank in the present case being such banking
conpany-the amount to be deducted shall be the aggregate of-

"(ii) 7.5 per cent. O such anmount as bears the
same pro- r portion to its total paid up equity share
capital as its total working funds in India bear to its
total world working funds;

(iii) 5 per cent of such ambunt as bears the sane
proportion to its total disclosed reserves as its tota
working funds r in India bear to its total world
wor ki ng funds;"

Then we come to the concept of allocable surplus which is
defined in s. 2, «cl. (4) and under that clause, 60% of the
avail abl e surplus is to be taken to be the allocable surplus
and it is this allocable surplus which is to be distributed
by way, of bonus to the worknen, subject to a limt of 20
per cent. O the total salary or wage of the enployees
enployed in the establishnment. Sec. 10, sub-sec. (1)
provides for payment of a mnimm bonus of 4 per cent. O
the salary or wage earned by the enployees, irrespective
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whet her or not there are profits in the accounting year, and
sub-sec. (1) of s. 11 lays down that where the allocable
surpl us exceeds the anpunt of m ni num bonus payabl e under s.

10, sub-s. (1) "the enployer shall, in lieu of such mninmm
bonus, be bound to pay to every enployee in the accounting
year bonus which shall be an anount in proportion to the

salary or wage earned by the enpl oyee during the accounting
year subject to a naximum of twenty per cent of such salary
or wage". Sec. 15 is the next nmaterial section and it
provides, inter alia:
" (1) Were for any accounting year the allocable
surplus exceeds the anobunt of maxi num bonus payable to
the enpl oyees in the establishment under sec. 11, then
the excess shall, subject toa limt of twenty per
cent, of the totall salary or wage of the enployees
enployed in the establishment in that accounting year
be carried forward for being set on in the | succeeding
accounting year ~and so on up to and inclusive or the
fourth accounting year to be utilised for the purpose
of - payment of bonus in the nanner illustrated in the
Fourth t Schedul e.
(2) Where for any -accounting year, there is no
avail abl e surplus or the allocable surplus in respect
of that year falls short of the ampunt of m ni mum bonus
payable to the enployees in the establishnent under
sec. 10, and there is no anount or sufficient anount
carried forward and set on under -~ sub-sec. (1) which
could be wutilised for the purpose of paynent of the
m ni mum bonus, then, such - mnimum anmount or the
deficiency, as the case nmay be, shall be carried
forward for being set off in the succeedi hg accounting
year and so on up to and inclusive of the fourth
accounting year in the manner illustrated in the Fourth
Schedul e.
(4) Where in any -accounting year any anmount has
been carried forward and set on or set off under this
section, then, in calculating bonus for the succeedi ng
accounting year, the - ‘ u,
137

amount of set on or set off carried forward fromthe

earliest A accounting year shall first be taken into

account. '’
Sec. 34, sub-s. (3) enables enployees enployed in any
establishment or class of establishnents to enter into
agreement with their enployer for grant of bonus under a
formula which is different fromthat wunder the Paynent of
Bonus Act, so long as it does not deprive. them of the
m ni mum bonus payabl e under s. 10, sub-sec. (1). It is in
the light of these provisions that we have to consider the
various points arising For determ nation in the appeal

W will first take us for consideration question No. 2
referred to the Industrial Tribunal. That question‘ raises
the i ssue whether any amount is liable to be carried forward
for being set on in the accounting year 1956 and if so, what
amount. The claimof the worknen was that there was excess
of allocable surplus over the anbunt of nmaxi num bonus in
both accounting years 1964 and 1965 and the excess in
respect of both these years was, by reason of s. 15, sub-s.
(1), liable to be carried forward for being set on in the
succeedi ng accounting year 1966. Now, so far as the claimin
respect of the accounting year 1965 was concerned, the
amount to be carried forward and set on was settled at the
figure of Rs. 10.23 lacs under an agreenment arrived at
between the parties and no dispute, therefore, survived in
respect of that claim But the claimin respect of the
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accounting year 1964 was strongly resisted on behal f of the
Bank and a prelimnary objection was raised that the
guesti on whet her any anobunt was liable to be carried forward
and set on out of the profits of the accounting year 1964
did not formthe subject-matter of the reference and hence
this Court, in appeal fromthe Industrial Tribunal, had no
jurisdiction to adjudicate upon this question. W do not
think there is any substance in this prelimnary objection
Question No. 2, referred to the Industrial Tribunal, in
terns raises the issue "whether any ampunt is to be carried
forward for being set on in the accounting year 1966", and
this issue is wide enough to cover the question in regard to
carry forward and set on of an anpbunt out of the profits of
the accounting year 1964. The Bank then contended that since
the bonus payable for the accounting year 1964 was settled
on an ad hoc basis, it was not possible to say that the
al | ocabl e surplus ~exceeded the . maxi mum bonus payable for
that year .and hence there could be no question of any excess
to be carried forward and set” on in the succeedi ng year
There is great force in this contention. Sec. 15, sub-s. (1)
provides for —carry forward and set on and, on its plain
terms, it cones into operation only when, in a given
accounting year, theallocable surplus exceeds the maxi mum
bonus pay able under the Act, so that after paynent of the
maxi mum bonus there is surplus left which can be carried
forward and set on, 'subject, of course, tothe limt of -20
per cent. O the total salary or wage. It is clear fromthe
scheme of the Act ‘and the context in which this sub section
occurs, following closely upon sections 4 to 10, that the
basic condition for the applicability of this sub-section is
that bonus is conputed in accordance wth the ‘statutory
formula provided in the precedi ng sections of the Act and as
a result of such conmputation, it is found that the allocable
surplus is nore than sufficient ... to cover the maxi mm
bonus payabl e under the Act and where such is the case, the
sub section provides that the excess over the anount of the
maxi mum bonus

138
shall, to the extent of 20 per cent. O the total wage or
salary, be carried forward and set. on in the succeeding
year. This sub-section can have no application-where no
conputation is nmade under the Act and bonus is paid, not in
accordance with the statutory fornula, but on an ad hoc
basis. Then it is not possible to say what was really the
bonus payabl e under the Act. It nmay be less - or nore than the
bonus in fact paid. That inquiry being rendered irrelevant
by the ad hoc settlenent, there can be no question of carry
forward and set on of any ampunt, unless specifically agreed
upon as part of the settlenent. The workmen in the present
case were, therefore, not entitled to contend that, though
the claimfor bonus for the accounting year 1964 was settled
on an ad hoc w thout making conputation under the provisions
of the Act, such computation nust now be made, not for the
purpose of determning the bonus payable to them which is
the only purpose for which such conputation is contenplated
to be made, but for the purpose of determ ning whether there
is any amount liable to be carried forward and set on. The
claimof the worknmen for carry forward and set on in respect
of the accounting year 1964 nust accordi ngly stand rejected.

We now, proceed to consider the itens in dispute in the

conputation of 'available surplus’ for the accounting year
1966, which fall within

guestion No. 1 referred to the Industrial Tribunal. The
first item to which we nust refer is the item of provision
for bonus to enployees nade in the profit and | oss account.
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This item figures as item2(a) in the First Schedule to the
Act and it is required to be added back in the conputation
of the gross profits wunder s. 4(a). Now, so far as the
profit and | oss account of the Bank in respect of its |Indian
busi ness was concerned, the provision for bonus to enpl oyees
did not figure in it as a separate item but, according to
the Bank, it was included under the heading "Sal aries and
Al | onances" or "other Expenditure" and it cane to Rs. 19.52
| akhs. The Bank thus agreed to an add back of Rs. 19.52
lakhs in respect of provision for bonus to enployees. The
wor krmen, however, contended that the provision for bonus
made by the Bank was for a much | arger ampunt and the anpunt
of Rs. 19.52 |lakhs represented provision for bonus only in
respect of those workmen who were 'enployees’ within the
meaning of s. 2, «cl; (13) ‘and the Bank had failed to take
into account the provision for bonus in respect of those
wor kmen who were not such ’enpl oyees’. The argunent of the

wor kmen was that the  word 'employees’ in item2(a) of the
First Schedule was not linted to 'enployees’ as defined in
s. 2, cl. (13), ~but covered all enployees, because the

obj ect of - _adding back provision for bonus to enpl oyees was
to arrive at the figure of profit available for distribution
of bonus and that required that the entire anmount set apart
as provision for bonus ‘should be added back, for in
determ ning what is the available fund wth reference to
whi ch bonus should be paid, one cannot ’ exclude the anopunt
already paid or provided as bonus, ~whether to enployees
drawing nore than Rs. 1600/- or to enpl oyees draw ng |ess.
It is true, said the worknen, that the word 'enpl oyees’ is
defined in s. 2, d. (13), but they contended that every
definition is subject to the requirenment of the context and
here the <context clearly showed that the word 'enpl oyees’
was not wused in the restricted sense, but in a w der sense,
including all enployees. Now, this argunment of the workmen
woul d have required serious consideration by us, but we do
not
139
think we <can pernmt the worknen to raise it, as it does not
appear to have been advanced by them before the Industria
Tribunal. The award of the Industrial Tribunal does not show
that this argunment was at any tine urged by the worknen. The
only argunment raised by the workmen before the Industria
Tribunal was that the anmount of bonus payable to themfor
the accounting year 1966 was Rs. 38.66 | acs representing 18
per cent. O their wage or salary and this amount of Rs.
38.66 lacs was liable to be added back and not the amount of
Rs. 19.52 lacs this argunent was rightly rejected by the
I ndustrial Tribunal because what is |iable to be added back
under Item 2(a) of the First Schedule is not the anpunt of
bonus payable to the worknmen, nor the amount of bonus in
fact paid, but the provision for bonus nade in the profit
and | oss account. W cannot, therefore, pernit the worknmen
to raise a new contention for the first time in this Court
that the provision for bonus |liable to be added back was not
nerely the provision for bonus to 'enpl oyees’ as defined in
s. 2 cl. (13), but also the provision for bonus to worknen
who were not such ’enpl oyees’.

The next itemin dispute relates to the anpunt |iable
to be deducted from the gross profits under s. 6, cl. (a).
VWhat is required to be deducted wunder this clause is the
amount of depreciation adm ssible in accordance with the
provi sions of sub-s. (1) of s. 32 of the Incone-Tax Act.
Now, depreciation represents the dimnutionin value of a
capital asset when applied to the purpose of making profit
or gain. There are various nmethods known to accountancy
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practice for neasuring such dimnution in value and a
banki ng conpany, |ike any other firmor conpany, may foll ow
any one of these nmethods in maintaining its accounts and the
amount of depreciation calculated according to such nethod
woul d be reflected in its profit and |oss account. But,

though such ampunt of depreciation shown in the profit and
| oss account nmmy be unexceptionable fromthe point of view
of comerci al accountancy principles, it woul d not
necessarily be adm ssible as a deduction fromgross profits
under s. 6,. d. (a). Wuat is allowable as a deduction from
the gross profits under that clause is not depreciation
cal cul ated according to any recogni sed nmet hod of accountancy
foll owed by a banki ng conpany, but only such depreciation as
is adm ssible in accordance with the provisions of sub-s.

(1) of s. 32 of the Incone-tax Act. The profit and |oss
account of the Bank ~for the accounting year 1966 showed an
amount of Rs. 22.40 |acs debited against the conposite item
"Depreciation and Repairs to the Banking Conpany’s Property"
and according to the Bank, this file included an anount of
Rs. 1.89 lacs by way of depreciation. Now, there would be no
difficulty if ~the Bank claimed to deduct only the amount of
Rs. 1.89 lacs by way of depreciation under s. 6, cl. (a), as
that was the amount ~of depreciation debited in the profit
and | oss account. But the Bank clainmed that, though it had
debited by way of / depreciation in the profit and |oss
account only an amount of Rs. 1.89 lacs, the anobunt of
depreciation actually adm ssible in~ accordance with the
provisions of sums. (1) of s. 32 of the Inconme-tax Act was
Rs. 12.79 lacs and  in support ~of this claim the Bank
produced a certificate issued by the Incone Tax officer
whi ch was marked Ex. 12 -in evidence. The Industrial Tribuna

relying solely on the certificate Ex. 12 held that
"depreciation adm ssible in accordance wth the provisions
of sub-s. (1) of s; 32 of the Income-tax Act"
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was Rs. 12.79 lacs as evidenced by the certificate Ex. 12
and the Bank was, therefore, entitled to deduct that anount
fromthe gross profits under s. 6, cl. (a).

This decision of the Industrial Tribunal was assailed
before us and it was contended on behalf of the worknen that
the burden of showing what was the anmobunt of depreciation
adm ssible in accordance with the provisions of sub-s. (1)
of s. 32 of the Incone-tax Act was on the Bank and this
burden, the Bank had failed to di scharge by producing proper
evi dence. The only evidence produced on behal f of the Bank
said the worknen, was the certificate Ex. 12 issued by the
I ncome-tax officer, but that certificate was no evi dence and
could not be taken into account for the purpose of holding
that the depreciation adm ssible wunder sub-s. (1) of ' s. 32
of the Incone-tax Act was Rs. 12.79 |l acs. The Bank, however,
contended that the workmen did not at any tinme dispute that
the depreciation adni ssible under sub-s. (1) of s. 32 of the
Income-tax Act was Rs. 12.79 lacs nor did they at any tine
chal l enge the correctness of the certificate Ex. 12 issued
by the Inconme-tax officer and in the circunstances, this
certificate was sufficient to establish the claimof the
Bank.

Now, in the first place, it is not correct to. say that
the worknen did not at any time dispute the correctness of
the figure of depreciation clainmed by the Bank. Both-the
wor knmen and the Bank filed their respective conputations of
bonus before the Industrial Tribunal and while the Bank, in
its conputation, <clainmed to deduct the amount of Rs. 12.79
| acs as depreciation, the workmen agreed to deduction only
of the anmpunt of Rs. 1.89 lacs as appearing in the profit
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and | oss account. The workmen did not at any time accept the
position that the correct anount of depreciation adnissible
under s. 32, sub-s. (1) of the Incone-tax Act cane to Rs.
12.79 lacs as claimed by the Bank. They seriously disputed
it before the Industrial Tribunal and hence the Industria
Tribunal had to go into that question and conme to a finding
upon it. Even prior to the nmaking of the reference, when the
cal cul ati on sheet regardi ng bonus payabl e for the accounting
year 1966 was sent by the Bank to the' workmen with its
letter dated 26th July, 1967, the worknen by their letter
dated 3rd August, 1967 <called upon the Bank to furnish
particulars in regard to the amunt of Rs. 12.79 |acs
claimed by the Bank as depreciation and the only reply given
by the Bank to this demand was that the information required
by the workmen went "far beyond any | egal requirenments" and
the Bank was not in-a position to accede- to the sane. Vide
Bank |l etter dated 8th August, 1967. This circunstance woul d
al so show that the worknen did not accept the figure of
depreciation clained by the Bank. It is true that in the
applicati'on'nade by the worknen to the Industrial Tribuna
for certain clarifications on 8th January, 1969, the worknen
did not ask for any clarification in regard to the amunt of
Rs. 12.79 lacs clainmed by the Bank by way of depreciation
but if we look at this application, it will be clear that
the clarifications/ sought by the worknmen . were 'on various
aspects of the published balance-sheet of « the conpany for
the accounting years-1-1-1966 to 31-12-1966 and other
figures’ and there was no attenpt at seeking clarifications
in respect of the warious itens in the comnputation sheet
filed by the Bank. Mreover. when these clarifications were
sought by the application dated 8th January, 1969 the
141
controversy between the parties was already crystalised in
their pleadings and it was clear fromthe conputati on sheets
filed by themthat there was real dispute in regard to the
amount of depreciation and, therefore, nere failure on the
part of the workmen to ask for clarification in respect of
the amount of Rs. 12.79 lacs clained by the Bank, ‘could not
justify an inference that the worknen had conceded the claim
of the Bank and abandoned the dispute. There can be no doubt
that the dispute in regard to the ambunt of depreciation was
very much there between the parties and it had to be
resol ved by the Industrial Tribunal

It was not seriously disputed on behalf of the Bank
and indeed having regard to the well settled position. in |aw
it could not be so disputed, that since the Bank clainmed the
deduction of depreciation at a figure higher “than that
appearing in the profit and loss account, the burden of
proving that the depreciation clainmed by it was the correct
amount of depreciation adm ssible under s. 32, sub-s. (1) of
the I nconme-tax Act was on the Bank and that burdenthad to be
di scharged by the Bank by producing proper and satisfactory
evi dence. Though the Industrial Tribunal relied solely on
the certificate Ex. 12 issued by the incone-tax O ficer for
the purpose of holding that that, the correct anmpunt  of
depreci ation adm ssible wunder s. 32, sub-s. (1) was Rs.
12.79 lacs, the Bank in the course' of its argunments before
us, placed reliance not only on this certificate but al so on
the oral evidence of A K Basu who was the O ficer exam ned
on behalf of the Bank. W wll first consider the ora
evidence of A K Basu and then examne how far the
certificate Ex. 12 helps to establish the claimof the Bank
The statenment in the 'oral evidence of A K Basu which was
strongly relied upon on behalf of the Bank, was: "Under the
Heading 'Prior Charge’, the figure against ’depreciation’
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was collected fromthe incone-tax assessnment order" and it
was contended that since there was no cross exam nation of
A. K. Basu in regard to this statement, it nmust be accepted
as correct and that was sufficient to prove that the
depreci ati on adm ssible wunder s. 32 sub-section (1) was Rs.
12.79 lacs. This contention is wholly fallacious and it
proceeds upon a msreading of the statenent nade by A K
Basu. It is no doubt true that A K Basu stated that the
figure against depreciation was collected from inconme-tax
assessnent order, but this statenent was nade in reference
to the figure against depreciation appearing in the First
Encl osure to Annexure (€ to the witten statenent of the
wor knen,  whi ch was the conput ati on sheet cont ai ni ng
cal cul ati on of bonus for the accounting year 1965. That is
evident from the context in which this statenent occurs.
This statement finds place in the paragraph which contains
answers given by the witness to the Industrial Tribunal and
the six sentences preceding this paragraph as also the first
sentence of this paragraph clearly show that the answers
were in. ‘reference to the accounting year 1965. W have
careful | y - scanned through the entire evidence of A K. Basu,
but we do not find in it any statenment in regard to the
amount of depreciation shown in the Second Enclosure to
Annexure (C) to the witten statenent of the worknen, which
contained the conputation in regard to bonus for the
accounting year 1966. There was no evidence given by A K
Basu in regard to the amount of Rs: 12.79 1 acs clainmed by
the Bark by way of depreciation in‘the conputation sheet
submitted by it. Not a word
142
was said about it by A K Basu in his evidence and apart
fromA. K Basu, no other w tness was exam ned on behal f of
the Bank. There was therefore, clearly no oral evidence to
support the claimof the Bank. Even if the statement of A
K. Basu that the figures against depreciation were collected
from the i ncome-tax assessnent -order be construed as
referring to the conputation sheet in respect of the
accounting year 1966, it does not advance the case of the
Bank. The incone-tax assessnent order for the accounting
year 1966 admittedly did not show depreciation at the figure
of Rs. 12.79 lacs and that figure could not, therefore, have
been collected by M A K Basu, from the incone-tax
assessnent order. Even if the words Incone-tax assessment
order’ as appearing in his statement be read so0 as to
include the income-tax return, it was adnitted that the
rel evant incone-tax return was not produced on behalf of the
Bank, and moreover, A K Basu admitted in his cross
exam nation that he did not prepare the income-tax return
and consequently it nust followthat he had no persona
know edge of the correctness or veracity of the incone-tax
return and what he stated had no probative or evidentiary
val ue.

That | eaves for consideration the certificate Ex. 12
i ssued by the Income-tax officer which was strongly relied
upon on behalf of the Bank and on which the Industria
Tribunal rested its decision on this part of the case. It is
clear on a plain natural reading of the |anguage of s. 6,
cl. (a) that what is deducti ble wunder that clause is
"depreciation admi ssible in accordance w th the provisions
of sub-s. (1) of s. 32 of the Incone-tax Act" and not
"depreciation allowed by the Incone tax Oficer in naking
assessment on the enployer”. It is the Industrial Tribuna
which has to find for itself what is the amount of
depreci ation adm ssible under sub-s.(1) of s. 32 and it
cannot abdicate its duty and surrender its judgnent to what
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has been done by the |Income-tax officer while naking
assessment under the Inconme-tax Act. Since depreciation .
may be conputed according to various nethods recogni zed by
accountancy principles, section 6, clause (a) whil e
providing for deduction of depreciation, had to specify the
met hod according to which depreciation to be deducted shal

be calculated and it adopted the nethod specified in sub-s.
(1) of s. 32. But the calculation of depreciation in
accordance with this nmethod would necessarily have to be
done by the Industrial Tribunal which is entrusted with the
task of determ ning the amount of bonus by applying the
statutory formula. Therefore, it is the industrial Tribuna

which nust in the exercise of its quasi judicial duty
cal cul ate the anount of depreciation by adopting the nethod
set out in sub-s. (1) of s. 32. The Industrial Tribuna

cannot say that it “wll Blindly accept the figure of
depreciation arrived at by another authority charged with
the function of determ ning depreciation under a different
statute. The -determ nation of “the Incone-tax officer in
regard to depreciation adnissible under section 32, sub-
section (1) can be takeninto account as evidence only if
there is sone provision of law which provides to that
effect. W do not find anything in the Income-tax Act or in
the Paynment of Bonus Aect or in any other pro vision of |aw
whi ch attaches presunption of accuracy to the determ nation
of the Income-tax officer in this matter or invests it with
probative or evidentiary value in the proceedi ngs before the

Industrial Tribunal. ' And the reasonfor this is obvious
because t he worknen, who are sought
143

to be bound by the deternination of the I'ncome-tax officer

woul d not be parties to the incone-tax proceedi ngs and they
woul d have no opportunity of putting forward their point of
view before the determination is-arrived at by the Income-
tax officer. Moreover, the possibility cannot be rul ed out
that the determ nation made by the I'ncone-tax officer may be
wong and he m ght have nade a bona fide mstake in arriving
at the figure of depreciation. If the worknen were to be
hel d bound by the figure of depreciation determned by the
Income-tax officer, they would have no opportunity of
challenging its correctness or showing that it is wong, nor
would they be able to verify the figure of depreciation by
cross-exam nation of the enployer or his wtnesses who may
have cal cul ated the sane. That would be contrary to the
established principles of judicial procedure. ~There can

therefore, be no doubt that the certificate issued by the
I ncome-tax officer was not admissible in evidence to prove
the depreciation adm ssi bl e under sub-section (1) of section
32 and ordinarily we would have refused to rely upon it and
directed the Industrial Tribunal to arrive at ~a /fresh
decision after giving opportunity to the Bank to prove its
claimfor depreciation by |eading evidence, but we find that
the certificate of the Incone-tax officer was admitted in
evi dence without any objection on the part of the worknmen
and at no stage of the hearing before the Industria

Tribunal, it was contended on behalf of the worknmen that it
was an inadmi ssible piece of evidence. |If the worknan had
contended before t he | ndustri al Tri bunal t hat t he

certificate of the Incone-tax officer was not adnmissible in
evi dence, the Bank could have led other evidence to
substantiate its claim for depreciation, but since no
objection was raised on behalf of the workmen, the Bank
contented itself by producing and tendering in evidence only
the certificate of the Inconme-tax officer. W do not, in the
ci rcunmst ances see why reason to interfere with the decision
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of the Industrial Tribunal in regard to the anobunt of
depreci ati on deducti bl e under section 6, clause (a). .

W then cone to item3(a) of the First Schedul e which
requires bonus paid to the enployees in respect of the
previ ous accounting years to be added back in computing
gross profits. The amount paid to the enployees in the
accounting year 1965 was Rs. 13.27 lacs and the work- nen
claimed that this amount of Rs. 13.27 |lacs should be added
back under item 3(a) of the First Schedule. The Bank, in the
conputati on sheet filed by it, also showed this amunt of
Rs. 13.27 as an add back and, therefore there should really
have been no dispute about it. But the Industrial Tribuna
refused to permt the Bank to add back this amount of Rs.
13.27 lacs on the ground that "a sum out of 1965 account
must not be allowed to adulterate the account of 1966". This
was an obvious error conmmitted by the Industrial Tribunal
The amount of Rs. ~ 13.27 lacs ~paid to the enployees in
respect of bonus for ~the accounting year 1965 was clearly,
on the! plainterns of Item 3(a) of the First Schedule,
liable to be added back and we direct the Industria
Tri bunal to do so when the case goes back to it.

The item which then requires to be considered is that
under cl. (iv) of the provisoto Item2. O the Third
Schedul e. That cl ause provides that in the case of a banking
conpany, any sum which, in
144
respect of the accounting year, is deposited by it with the
Reserve Bank of India wunder s. 11(2)(b)(ii) of the Banking
Regul ati on Act, 1949 not exceeding the anmount required under
the said provision to be so deposited, shall be deducted
fromthe gross profits.  The Bank claimed to -deduct under
this item a sum of Rs. 13.48 lacs on the ground that it
represented the anobunt deposited by the Bank with the
Reserve Bank of India wunder s. 11(2)(b)(ii) of the Banking
Regul ation Act, 1949 and produced in support of this claim
a certificate of the Reserve Bank of India dated 3rd
February, 1969 confirmng that the Bank had deposited
security adequate to fulfil the requirements s. 11(2)(b)(ii)
of the Banking Regulation Act, 1949 in respect of the
accounting year 1966. This certificate was produced by A K
Basu on behalf of the Bank wthout ally objection by the
workmen and it was nmarked Ex. 11. The Industrial Tribuna
accepted the claimof the Bank on the strength of this
certificate and pernitted deduction of the anount of Rs.
13.38 lacs. The worknmen inpugned this decision of the
Industrial Tribunal on the ground that the balance sheet of
the Bank for the accounting year 1966 showed that the anount
deposited by the Bank with the Reserve Bank of India during
that accounting year was only Rs. 70,000/- . being the
difference between Rs. 99.10 lacs and Rs. 98.40 lacs and it
was therefore, only this amunt which was liable to be
deducted in respect of this claim But this contention of
the worknen is clearly fallacious. The bal ance sheet of the
Bank for the accounting year 1966 woul d not show t he anpunt
deposited by the Bank with the Reserve Bank of India in
respect of that accounting year, for, on a plain reading of
s. 11(2)(b)(ii) of the Banki ng Regul ation Act,

1949, that anount would ordinarily be deposited only after
the expiration and not during the currency of that
accounting year. No reliance can, therefore, be placed on
behal f of the worknmen on the bal ance sheet of the Bank for
the accounting year 1966 for the purpose of repelling the
claimof the Bank. On the other hand, the evidence given by
A. K Basu on behalf of the Bank <clearly showed that the
Bank had deposited with the Reserve Bank of India securities
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adequate to fulfil the requirements of s. 11(2)(b)(ii) of
the Banking Regulation Act, 1949 and this statenment nade by
the witness was sought to be supported by the certificate
issued by the Reserve Bank of India. The worknen did
guestion A, K. Basu on this point, but he clearly stated
that the deposit was made in securities. Having regard to
this evidence of A K Basu supported by the certificate of
the Reserve Bank of India, we nust hold that the claim of
the Bank to deduction of the anpbunt of Rs. 13.48 |acs was
well founded and it was rightly allowed by the Industria
Tri bunal

That takes us to the last itemin dispute which is Item
6(e) of the First Schedule. That itemrequires that in the

case of foreign banki ng conpani es, Proportionate
Admi ni strative (over Head) Expenses of Head office allocable
to Indian business shall ~be deductible in conputing gross

profits. The Bank clained that a sumof Rs. 43.40 | acs was
Li abl e to be deducted wunder this item while according to
t he wor knmen, the claimfor deduction was admi ssible
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Only to the extent of Rs. 43.10 lacs. The Industria

Tri bunal , however, did not accept the figure of either party
but made its own calculations and cane to the concl usion
that the proportionate adm nistrative expenses allocable to
I ndi an busi ness amobunted to Rs. 23.88 lacs and hence that
was the amount deductible under this item This decision of
the Industrial Tribunal was challenged on -both sides. In
order to appreciiate the grounds ~of challenge, it is
necessary to understand how the I'ndustrial Tribunal actually
cal cul ated the proportionate admnistrative expenses of Head
office allocable to Indian business. Foot Note 3 of the
First Schedule provides that proportionate ~admnistrative
expenses of Head office allocable to Indian business should
be calculated "in the proportion-of Indian Goss profit
(I'tem No. 7) to total world gross profit (as per
consol idated profit and |oss  account, adjusted as in Item
No. 2 above only)". Now, the admi nistrative expenses of Head
office were adnmttedly Rs. 120.52 lacs and if X was the
amount of proportionate adm nistrative expenses allocable to
I ndi an busi ness, X/ 120 woul d be equal to |Indian gross profit
under Item No. 7/total world gross wprofit adjusted as in
I[ltemNo. 2. The Indian gross profit for —the purpose of
wor ki ng out this proportion was cal cul ated by the Industria

Tribunal by taking the figure of Rs. 67.39 |acs whichwas
the net profit showmm in the profit and Joss account and
adding to it Rs. 19.52 lacs representing bonus to enpl oyees
and Rs. 1.89 lacs representing depreciation and it was,
thus, determned at Rs. 88.80 lacs. Here there was a
mani fest error commtted by the Industrial Tribunal. The net
profit of Rs. 67.39 lacs shown in the profit and |oss
account was adnittedly arrived at after deducting fromthe
profit of the Bank a sum of Rs. 43.10 lacs in respect of
actual head office adnmnistrative expenses allocable to
India. This amunt of Rs. 43.10 | acs was obviously required
to be added back, since Item6(e) provided for deduction of
proportionate Head office adm nistrative expenses allocable
to Indian business and the same itemcould not be deducted
twice over in arriving at the Indian gross profit. It is
true that Item 1 of the First Schedule requires the
Industrial Tribunal to take as the starting point of
conputation "net profit as shown in the profit and |oss
account after nmking usual and necessary provisions". But
the fact that Item 6(e) provides for deduction of
proportionate admnistrative expenses of Head of fice
allocable to Indian business in arriving at the gross profit
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for the purpose of bonus under Item7 shows that the net
profit contenplated in lItem 1 is net Profit arrived at
wi t hout deducting proportionate admnistrative expenses of
head office allocable to Indian business. That is not
regarded by t he Legislature as wusual and necessary
provi sion should be deducted for the purpose of ascertaining
net profit wunder Item 1. This position was indeed not
di sputed by the |learned counsel appearing on behalf of the
Bank and it is therefore, obvious that the anount of Rs.

43.10 | acs shoul d be added back in arriving at the figure of
net profit for the purpose of Item1. Then again, it is
clear from the calculation nmade by the Industrial Tribuna

that in conputing the Indian gross Profit at the figure of
Rs. 88.80 lacs, the Industrial Tribunal added black only the
amounts representing bonus to enpl oyees and depreciation as
set out in Item2 of the First Schedule. But Foot Note 3
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requires that the Indian gross profit should be determ ned
as shown /in Item 7 and, therefore, it was necessary to add
back not " only ampunts wunder item 2 but al so amounts under
items 3 and 4 and to deduct anpbunts wunder item®6 for the
purpose of arriving at the Indian gross profit under item?7.

This, the Industrial Tribunal clearly failed to do. W
woul d, therefore, direct the |Industrial Tribunal. Wen the
case goes back to/ it, to deternmine the figure of Indian
gross profit as set ~out in item7 after adding back the
amount of Rs. 43.10 lacs the figure of net profit under |tem
1

The workmen also pointed out- another error in the
cal cul ati on nmade by the Industrial Tribunal and that was in
regard to conputation of total world gross profit. Foot Note
3 requires that the total gross profit should be as per
consolidate profit and loss account after adjustnment as in
[tem 2. That neans that the provision made in the
consolidated profit and | oss account for bonus to enpl oyees,
depreci ati on, developnment rebate reserve and any other
reserves should be added back tothe net profit as /shown in
the consolidated profit and | oss account for the purpose of
arriving at the total world gross profit.” What the
I ndustrial Tribunal, however, did in the present case was to
add back nerely the provision made in the profit and |oss
account of the Indian business for bonus to enployees and
depreciation. The Industrial Tribunal did not exam ne what
was the provision nade in the consolidated profit and loss
account of the Bank for bonus to enpl oyees, depreciation
devel opnent rebate reserve and other reserves. |If any
provision were made in the consolidated profit- and |o0ss
account for bonus to enployees, which would nean enpl oyees
of the Bank throughout the world, depreciation on world
assets and devel opment rebate and other reserves, such
provision would have to be added back to the net ‘profit as
shown in the consolidated profit and |oss’ account. This
woul d have to he done by the Industrial Tribunal when the
matter goes back to it on renand.

The Industrial Tribunal will, thus, after cal culating
the Indian gross profit above, apply the proportion of
Indian gross profit/total world gross profit to the anmount
of Rs. 120.52 lacs representing the admi nistrative expenses
of Head Ofice and det erm ne t he proportionate
adm ni strative expenses of head office allocable to Indian
busi ness for the purpose of deduction under Item6(e) of the
first Schedul e.

We nust also refer to one other ground of chall enge put
forward on behalf of the Bank against the decision of the
Industrial Tribunal in regard to the anounts deductible
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under cls. (ii) and (iii) of the proviso to Item2 of the
Third Schedul e. This ground of chall enge was urged on behal f
of the Bank in support of the ultimte award of the
I ndustrial Tribunal determ ning the bonus payable to the
workmen at a little over 9 per cent. O their salary or
wage. It was clearly open to the Bank to urge this ground of
chal l enge since the Bank was entitled to support the award
of the Industrial Tribuna
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even on a ground decided against it. Vide J. K  Synthetics
Ltd. v. A J. K Synthetics Mazdoor Union(1l) and Managenent

of 1.C.C. v. Worknen(2). The controversy arising out of this
ground of challenge turned on the true interpretation of the
works "working funds’ in clauses (ii) and (iii) of the
proviso to Item2 of the Third Schedule. The Industria

Tribunal interpreted the words 'working funds’ to mean "paid
up capital, reserves and deposits” and rejected the
contention of the Bank that they also included borrow ngs
from ot her banking conpanies, ~bills payabl e and bal ance of
profit and 1oss account. This view taken by the Industria

Tri bunal was assailed on “behalf of ‘the Bank at the hearing
of the appeal before us. The Bank contended that borrow ngs
from ot her banki ng conpani es, the amounts of bills issued by
the Bank and bal ance of profit and | oss account constituted
part of the working funds of the Bank and were, therefore,
within the expression "working funds®. This contention,
pl ausi bl e though it may seemat first sight, is, in our
opi nion, not well-founded. The words "working funds", when
used in relation to 'a banking  conpany, are not to be
construed in their ordinary popular sense by reference to a
dictionary. They have a history of their own and they have
acquired a definite nmeaning. These words were first defined
in the award made by M. K C Sen in 1949 in regard to
banks and the definition he gave  was that 'working funds’

consisted 1 of "paid-up" capital, reserves and deposits". So
also in the Sastri Award nmade in 1953 in regard to
I ndustrial desputes between certain banking conpanies and
their workmen, the words ’'working funds’ were defined to
nean "paid-up capital, reserves and the average of the
deposits for 52 weeks of each year for which weekly. returns
of deposits are subnmitted to the Reserve Bank of I'ndia under
the provisions of the Reserve Bank of India Act". So far as
banki ng conpani es are concerned, the words 'working funds’

have al ways been understood in this sense and that is the
sense in which they nmust be deened to have been used by the
Legi sl ature when it enacted cls. (ii) and (iii) ~of the
proviso to Item?2 of the Third Schedule. 1t Jis a well

settled rule of interpretation that when the | Legislature
uses certain words which have acquired a definite neaning
over a period of tinme, it nust be assunmed that those words
have been wused by the Legislature in the sane sense. The
words "working funds’ in cls. (ii) and (iii) of the proviso
to Item 2 of the Third Schedule nust, therefore, be
construed to nmean Paid up capital, reserves and average of
the deposits for 52 weeks of each year for which weekly
returns of deposits are submtted to the Reserve Bank of
India. It could hardly be disputed that borrowings from
ot her banking conpanies the anpunts of bills issued by the
Bank and the bal ance of profit and | oss account are neither
reserves nor deposits and they are not liable to be shown in
the weekly returns of deposits submtted to the Reserve Bank
of India. The Industrial Tribunal was, therefore right in
excluding them fromthe category of 'working funds’ and this
round of challenge urged on behalf of the Bank nust be
rej ected.
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(1) [1972]1 S.C. R 651 (2) [1973] 1 S.C R 105
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We accordingly set aside the award nade by the
Industrial A Tribunal and remand the case to the Industria
Tribunal with a direction to dispose it according to law in
the light of the decisions given and observations nmade in
this judgnment. Since the worknmen have partly succeeded and
partly failed, we think that the fair order of costs would
be that each party should bear and pay its own costs of
t hese proceedings.
P.B.R Appeal allowed in part.
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