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ACT:

I ndi as Tel egraphs~ Act, 1895-S. 5(1)-Read with Rule 422
of the Indian Telegraphs Rules, 1951-Wether statutory
notice is mandatory-"Econoni c Enmergency” does not anount to
“public enmergency”  wthin the nmeaning of s 5- Scope of the
words "Any energency" in Rule 422 vis-a-vis the words
"public energency” in s. b5-Exercise of power of a drastic
nature in a node other than the one provided, is violative
of the fundanental principles of natural justice.

HEADNOTE:
The appel l ants’ tel ephones were di sconnected and taken
temporary possession of by the Superintendent of Police,

North District and the CGener al Manager, Tel ephones
respectively on various dates acting under the instructions
of the Administrator, Delhi, who was personally satisfied
that illegal forward trading (satta) —in agricultura

commodities was being practised on a large scale by them
through their tel ephones. The Oders were purportedly nade
under s. 5(1) of the Indian Tel egraphs Act, 1895, and Rule
422 of the Indian Tel egraphs Rules, 1951. These orders were
assailed by the appellants by a wit petition under Art. 226
of the Constitution which was allowed by a single Judge of
the High Court, resulting in a special appeal by the Union
of India, which was accepted.

Negativing the contention of the appellants/respondents
viz.; that the inmpugned action of disconnection and
temporary taking over of the tel ephones was bad because: -

(a) No statutory notice was ever given as required
under Rules 421 and 422.

(b) The Divisional Engineer did not apply his mind and
record his own satisfaction about the existence of "any
emergency” and as such there was a contravention of Rules
421 and 422 which had to be read together

(c) The reason given in the order to the effect that
the appellants were naking illegal and inproper use of the
tel ephones by transmtting nessages and information in
regard to Satta business which had been banned, was
irrelevant and extraneous to Rule 422.

(d) The energency contenplated by Rule 422 is not the
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same as "public energency" declared under s. 5, but "any
enmergency”, the existence of which was to be established to
the satisfaction of the Divisional Engineer and not any
extraneous authority, the appellate Bench of the Hi gh Court
held, (i) that, the requirement of notice could be dispensed
with under Rule 422 by the General Manager Tel ephones, if he
was satisfied that the telephones were being used by the
subscribers for illegal forward trading (ii) that, such use
was contrary to public interest in view of the existence of
"“econom c" energency (iii) that the words " any energency"
in Rule 422 includes an "econoni c energency” and (iv) that,
on the basis of the certificate in regard to the existence
of an ’'economic energency" the Divisional WMnager was
conpetent to pass the inpugned order in exercise of his
powers under Rule 422.

Wil e all owi ng the appeals by special |eave the Court,
N

HELD : (1) S. 5(1) of the I'ndian Tel egraphs Act, 1895,
if properly construed does not confer ungui ded and unbridl ed
power on the Central Governnent/State Governnent/ Specially
Aut hori sed Officer to take possession of any telegraph
[1065 C]

1061

(2) Conditions pre-requisite for the exercise of power
under this section 'and Rule 422 are:

(a) the occurrence of a "public -energency" not any
ot her kind of energency.

(b) recording of its satisfaction as to the existence
of such an energency by the Governnment or the Authority
concerned on grounds gernmane to an actionunder the rule
[ 1065 C D

(3) The expression "public energency" ~has not been
defined in the statute. Read as a whole, s.5, with the two
phrases in sub-section (i) viz. "occurrence of any public
emergency” and "or in the interest” of public safety",
clarifies t hat a "public emer gency”, within the
contenpl ation of that section, is one which raises problens
concerning the interest of public safety", the sovereignty
and integrity of India, the security of the State, friendly
relations with foreign States or public order, ~or the
prevention of incitement to the conmi ssion of an offence. It
isin the context of these matters that the appropriate
authority has to form an opinion wth regard to the
occurrence of a "public energency"” with a view to taking
further action under s. 5. [1065 D F]

(4) "Economic Emergency" is not one of these matters
expressly rmentioned in the statute. Mer e "econom ¢
emer gency” nmay not necessarily amount to a "public
emergency” and justify action under s. 5 unless it raises
problens relating to the matters indicated therein. [1065 F-

(5) Notice under Rule 421 cannot be dispensed with. The
scope of the words "any energency"” in Rule 422 is wi der than
the expression "public energency” under s. 5. The subjective
satisfaction as to the existence of "any energency" under
Rule 422 is that of the Divisional Engineer, on a rationa
basis on rel evant naterial which may include any certificate
or report of the appropriate CGovernment as to the occurrence

of a "public energency". The requirenent of recording such
sati sfaction by the Divisional Engi neer with reasons
therefor, is inmplicit in the Rule. That will be a mninal

saf eguard against arbitrary exercise of the drastic power.
[1066 A, C-DO

(6) The ground for disconnection and taking over
temporary possession of the telephones viz., that illega
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forward trading (satta) in agricultural commobdities is being
practised" ampunts to "inproper or illegal use of tel egraphs
and is not a relevant consideration under Rule 422. The
appropriate course to be followed was that laid dowmn in R
427 read with Rr. 416 and 421, after giving an opportunity
to explain their conduct, in consonance with the principles
of natural justice. [1066 F- G

(6) It is well-settled that where a power is required
to be exercised by a certain authority in a certain way, it
shoul d be exercised in that manner or not at all, and other
nodes of performance are necessarily forbidden. It is all
the more necessary to observe this rule where the power is
of a drastic nature and, its exercise in a node other than
the one provided, will be violative of the fundanenta
principle of natural justice. Resort to the wong and nore
drastic course provided in rule 422, on a ground which was
not germane to an action under that rule violates the
i mpugned order, ~particularly when it is nmanifest, in the
instant case that the authority was influenced nore by this
ground and less, if at all, by the existence of "public
enmergency" certified by the State [1066 H, 1067 A-B]

JUDGVENT:

ClVIL APPELLATE / JURI SDI CTION: Civil Appeals Nos. 1848
and 1849 of 1974.

Appeal s by Special Leave fromthe Judgnent and Orders
dated the 27-11-1973 & 23-5-74 of  the Delhi’ High Court in
L.P. A No. 172/ 73 and CGvil Wit No.” 237 of 1974
respectively.

Hardyal Hardy, S. K. Mehta, K. R Nagaraja and P. N
Puri for the Appellants.

1062

Ms. Shyam a Pappu and Grish Chandra for Respondents
1-3.

R N Sachthey for Respondents 4-5.

The Judgrment of the Court was delivered by

SARKARI A, J. This judgnent will govern the - di sposal of
these two appeals which arise out - of a comon judgnent of
the Hgh Court of Delhi dismssing the wit petitions filed
by the appellants and others, under Article 226 of the
Constitution.

On Novenber 27, 1972, the Administrator of Delhi, nade
an order under s. 5 of the Indian Tel egraphs Act. 1885 (for
short, the Act) authorising the Superintendent of Police,
North District, to take tenporary possession "until further
orders" of certain specified telephones installed in roons
and cabins of the building known as Coronation Hotel,
Fat ehpuri, Del hi. The order reads as under

"Whereas the Administrator of Delhi is satisfied
that illegal forward trading (satta) in agricultura
commodities is being practised on a | arge scal e through
the following telephones installed in the roons/cabins
inthe premses of the Coronation Hotel, Fatehpuri,

Del hi, thereby affecting adversely the price of the

supply essential to the life of the conmunity.

Wer eas public emer gency exi sts and the

Admi ni strator, Delhi is satisfied that the continuation

of satta at the aforesaid premses through the

t el ephones given above is prejudicial to public

interest and as such it is necessary to take tenporary

possession of all the aforesaid telephones from the
prem ses in question.”

Anot her order in simlar terns was made on Decenber 4,
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1972 by the Admnistrator for taking over certain other
t el ephones.

Four subscribers, who were affected by these orders
challenged their wvalidity by wit petitions in the High
Court. A Bench of the Hi gh Court allowed those petitions and
guashed the orders in question on the ground that resort
cannot be had to s. 5(1) of the Act for taking tenporary
possessi on of the subscribers’ tel ephones.

The GCeneral Manager, Telephones, Delhi also, nmade
orders on Novenber 28, 1972 and Decemnber 5, 1972, purporting
to act wunder Rule 422 of the Indian Tel egraphs Rules, 1951
(for short, the Rules) for disconnecting the tel ephones and
non- exchange lines. One of those orders, dated Novenber 28,
1972, may be extracted as a specinmen:

"The Del hi Admi nistration has certified vide order

No. F5/20/72/CGHG dated 27-11-1972  that public

enmergency exists and that- continuation of "satta' at

the prem ses of Coronation Hotel Fatehpuri through the
tel ephones is pre judicial to public interest.
1063
The —under si gned in - exercise of the power s
conferred under rule 422 of Indian Tel egraphs Rul es,

1951 hereby orders to  disconnect the telephones and

Non- exchange Lines nentioned in the list supplied by

Del hi Admi nistration (copy attached).™

Thereupon the appellants filed CW 470 of 1973 in the
H gh Court praying for a wit to quash these orders of the
General Manager and for restoration of their telephone
connections. This wit petition was heard by a |earned
Singl e Judge of the H.gh Court  who allowed the same and
guashed the inmpugned orders —and further ~directed that the
t el ephones be restored to the appellants.

Aggrieved, the Union of India and other respondents
carried a special appeal to the appellate Bench of the Hi gh
Court. Before the appellate Bench it was contended that the
i mpugned action was bad because: (a) no prior notice in
regard to the same was given to the appellants; (b) the
Di vi sional Engineer did not apply his mnd and record his
own satisfaction about the existence of any energency and as
such there was a contravention of ~ Rules 421 and 422 which
had to be read together; (c) the reason given in the
i mpugned order, to the effect, that the —appellants were
maki ng illegal and inproper use of their tel ephones inasmich
as they were transmtting nessages and information in regard
to satta business which had been banned, was irrel evant and
extraneous to Rule 422 under which the inpugned action has
been purportedly taken; (d) the emergency contenplated by
Rule 422 is not the same as a ’public energency’ declared
under s.5, but is an energency arising out of the breakdown
of the telecomunications due to a technical defect, |abour
trouble, vis major, fire or the like, the existence of which
was to be established to the satisfaction of the Divisiona
Engi neer and not any extraneous authority. Stress was | aid,
in this connection, on the fact that the word "energency" in
Rule 422 is not qualified by the prefix "public", instead,
the words used are "any energency".

The Hi gh Court negatived these contentions. In its
opi nion, the requirenment of notice could be dispensed with
under r. 422 if the GCeneral Manager, Tel ephones, was
satisfied that the telephones were being used by the

subscribers for illegal forward trading and that such use
was contrary to public interest in view of the existence of
"“econom c" energency. It further held that the words "any

emergency” in Rule 422 include an 'econonic energency’, and
on the basis of the certificate in regard to the existence
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of an "econom c enmergency” issued under s. 5, by the Del hi
Admi ni stration. The Divisional Mnager was conpetent in
exercise of his powers under Rule 422 to pass the inpugned
orders. In the result, it set aside the decision of the
| earned Single Judge and dismissed the wit petition with
the observation that "the tel ephone authorities should treat
these di sconnections as tenporary and allow the petitioners
to get back their connections, if the General Manager is
satisfied that the emergency caused by the shortage in
supply of the commodities on which the forward tradi ng was
banned, was over".

1064

Hence t hese appeal s.

The contentions canvassed before the Hi gh Court have
been repeated before us. Before dealing with the same, it
will be worthwhile to have a |ook at the relevant statutory
provi si ons.

Section 5 of the Act provides:

"(1) On the occurrence of any public energency, or
inthe interest of ‘the public safety, the
Central Governnent or State Governnent or any
of ficer specially authorised in this behalf
by the Central Gover nnent or a State
Government” may, if satisfied that it is
necessary or expedi ent | so to do, take
temporary possession (for so long as the
public enmergency exists or the interest of
the public safety requires the taking of such
action) of any t el egraph est abl i shed,
mai ntained or worked by any person |licensed
under this Act.

(2) On the occurrence of any public enmergency or
inthe interest of the public safety, the
Central Government -or a State Government or
any officer 'specially authorised in| this
behal f by the Central Government or a State
Government nmay,  if satisfied that it is
necessary or expedient so to do in the
interest of the sovereignty and integrity of
India, the security of the State, friendly
relations with foreign States or public order
or for preventing i nci-tement to the
comm ssion of an offence, for reasons to be
recorded in witing, by order, direct that
any nessage or class of nessages to or from
any person or class of persons or relating to
any particul ar subj ect br ought f or
transm ssion by or transmitted or! received by
any telegraph, shall not be transmitted, or
shal |l be intercepted or detained, or shall be
di scl osed to the Governnment meki ng the order
or an officer thereof nentioned in the order

Provi ded that press nessages intended to be

published in India of correspondents accredited to the

Central Governnent or a State Governnent shall not be

intercepted or detained, unless their transm ssion has

been prohibited under this sub-section."

The material rules are these:

"421. Disconnection of tel ephones. -Were t he

Di vi sional Engineer is satisfied for reasons to be

recorded in witing that it is necessary to do so, he

may, after giving the subscriber a notice in witing
for a period which shall not except in energent cases
be less than 7 days, disconnect the tel ephone, and in
such case, the subscriber shall be entitled to refund
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of rent for the wunexpired portion of the period for
whi ch the connection or service was given.
1065
422. Right of disconnection in energency.-The
Di vi si onal Engi neer may, in the event of any emergency,
di sconnect any subscriber, with or wthout notice. In
case such di sconnection exceeds a period of seven days,

the subscriber shall be entitled to proportionate
refund of rent.

427. lllegal or inproper use of telephones.-A
subscri ber shall be personally responsible for the use

of his tel ephone. No tel ephone shall be used to disturb
or irritate any person or for the transni ssion of any
nessage or communi cation which is of an indecent or
obscene nature or-is calculated to annoy any person or
to di srupt the mai ntenance of public order in any other
manner contrary to any provision of |aw"

Section 5(1), if properly construed, does not confer
ungui ded and unbridl'ed power on the Central Governnent/State
CGovernment/ Specially Authorised Oficer to take possession
of any telegraph. Firstly, the occurrence of a ’'public
emergency’ is the sine qua non for the exercise of power
under this section. As a prelimnary step to the exercise of
further jurisdiction wunder this section the Governnment or
the authority concerned nust record its satisfaction as to
the existence of such an enmergency. Further, the existence
of the energency which is a pre-requisite for the exercise
of power under this' section, must- be a ’'public energency’
and not any other kind of emergency. The expression ’'public
enmergency’ has not been defined in the statute, but contours
broadly delineating its scope and features are discernible
fromthe section which has to read as a whole. In sub-
section (1) the phrase 'occurrence of any public energency’
is connected with and is imediately foll owed by the phrase
"or in the interests of the public safety”. These two
phrases appear to take colour fromeach other. In the first
part of sub-s. (2) these two phrases again occur in
association with each other, —and the context further
clarifies, with anmplification, that. a ’'public energency’
within the contenplation of this section is one which raises
probl ems concerning the interest of the public safety, the
sovereignty and integrity of India, the security of the
State, friendly relations with foreign States or public
order or the prevention of incitenent to the comm ssion of
an offence. It is in the context of these matters that the
appropriate authority has to forman opinionwith regard to
the occurrence of a 'public energency’ with a view to taking
further action under this section. Econonmi c energency i s not
one of those matters expressly nentioned in the statute.
Mere 'economi c enmergency’ -as the High Court calls it-nmay not
necessarily amount to a ’'public emergency’ and- justify
action under this section unless it raises problens relating
to the matters indicated in the section.

Rul es 421 and 422 occur in serial order in a section of
Part V under the group caption, "Tel ephone connections and
ot her services". Rule 421 requires the Divisional Engineer
to record his satisfaction, supported by reasons, for the
proposed di sconnection of the tel ephone. It further requires
that authority to give a notice in witing to the
subscriber. Such notice shall ordinarily be of not |ess than
seven
1066
days. In energent cases, the period of this notice can be
| ess than seven days. But even in energent cases under this
Rul e, the notice cannot be di spensed wth altogether
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Rul e 422 enpowers the Divisional Engineer to disconnect
any subscriber 'in the event of any energency’ wth or
wi thout notice. The existence of "any energency" to the
satisfaction of the Divisional Engineer, appears to be a
necessary pre-requisite to the exercise of the power under
this rule. It is significant that while s. 5 speaks of the
occurrence of a 'public energency’, satisfaction with regard
to the existence of which is to be recorded by the
appropriate authority nentioned in that section, Rule 422
purports to enpower the Divisional Engineer to take action
thereunder in the event of "any energency". The scope of the
words "any energency” in Rule 422 is apparently w der than
the expression "public energency” wused ins. 5. It follows
that the satisfactionis regard to the existence of "any
enmergency” under Rule 422 is to be of the Divisiona
Engineer. He has to arrive at such satisfaction rationally
on relevant material which may include any certificate or
report of \the appropriate Governnment as to the occurrence of
a 'public energency’. The requirenent of recording such
sati sfaction by the Divisional Engineer, wth reasons

therefor, is -inmplicit in the Rule. That will be a mnim
saf equard against arbitrary exercise of this drastic power.
In this connection, it wll not be out of place to nention

here, that sub-section (2) of s. 5 which made the
Certificate of the /Central/State Governnment concl usive proof
as to the existence of a 'public emergency’, stood del eted
and replaced by a different provision, at the tine when the
i mpugned action was taken in this case. That is an
addi tional reason for holding that it was the Divisiona
Engi neer who had to formhis own opinion as to the existence
of an energency, before taking action under r. 422.

Havi ng heard the Counsel on both sides, we are of
opi nion, that the inpugned Oder suffers at |east fromone
apparent defect of jurisdiction.

Assum ng that the CGeneral Mnager was conpetent to make
an order under Rule 422, the power has been exercised mainly
on a ground which is not a relevant consideration under this
Rule. This ground as recited in the Delhi Administration
Notification of Decenber 4, 1972 and reproduced in the
i mpugned order of the General Manager, Tel ephones, is that
illegal forward trading (satta) in agricultural comodities
is being practised in a large scale through the tel ephones
in question at the prem ses of Coronation Hotel, Fatehpuri-
In other words, the inmpugned action has been taken chiefly
on the ground that the appellants have been neking i nmproper
or illegal use of these tel ephones. This being the position
the appropriate course to be followed was that |aid down in
Rul e 427 read with Rules 416 and 421. But this was not done.

It is well settled that where a power is required to be
exercised by a certain authority in a certain way, it should
be exercised in that nmanner or not at all, and-all other
nodes of performances are necessarily forbidden. It is al
the nore necessary to observe this rule

1067

where power is of a drastic nature and its exercise in a
node other than the one provided, will be violative of the
fundanental principles of natural justice. Now, in the

present case, if the tel ephones of the appellants were to be
di sconnected on the ground of m suse, then they had to give,
in consonance wth the principles of natural justice,
opportunity to the appellants to explain their conduct
before taking action under Rule 427 read with Rules 416 and
421. Resort to the wong and nore drastic course provided in
Rule 422, on a ground which was not germane to an action
under that Rule, vitiates the inpugned order, particularly
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when it is manifest that in nmaking the inpugned order, the
General Manager was influenced nore by this ground and |ess,
if at all, by the existence of 'public energency’ certified
by the Del hi Adm nistration.

For the foregoing reasons we accept these appeals,
allowthe wit petitions, quash the inmpugned orders and
direct the respondents to restore the tel ephone connections
to each of these appellants. However in the circunstances of
the cases we nmke no order as to costs.

S R Appeal s al | owed.
1




