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ACT:
Wor knmens Conpensation Act (8 of 1923) ss. 2 (i)(1) 44
and 19 and item 3 of Part |l of Sch. |-Scope of.

HEADNOTE:

Under Section 2(i)(1) of the W rknen s Conpensation
Act, 1923, "total di sabl enent" nmeans such di sabl enent,
whet her of a tenporary or Pernanent nature, as incapacitates
a workmen for all work which he was capabl e of per formng
at the time of time ocident resulting in such disabl ement.
Under s. 4A(3), when an enployer -defaults in paying the
conpensation within one nonth fromthe date it fell 'due, the
Conmi ssioner may direct paynent - of penalty and interest if
he is of the opinion that there was no justification for the
enpl oyer’ s del ay.

The Commi ssi oner, in the present case, awar ded
conpensati on, holding that the respondent was a carpenter by
profession, that he suffered an injury by an acci dent which
arose out of and in the course of his enploynment withthe
appellant, that it resulted in the anputation of his |eft
armfrom above the el bow, that in consequence he had becomne
unfit for the work of carpenter as carpentery cannot be
carried on wth one hand only, and that, therefore, the
respondent had |ost 100% of his earning capacity, that is,
that he suffered total disablenment. He also ordered the
paynment of penalty under s. 4A(3) together with interest at
6 per cent per annum

The appellant’s wit petition to the H gh Court

challenging the order was dismssed. In appeal to this
Court, it was contended, (1) that the anmputation was of the
nature referred to in item3 of Part Il of Sch. | of the Act

and must therefore be deened to have resulted only in
per manent partial disablenment, and (2) that the Comm ssioner
erred in inposing a penalty, as com pensation had not fallen
due until it was settled by the Comm ssioner under s. 19.

Di sm ssing the appeal
N

HELD: (1) The finding of the Conmi ssioner that there
was total di sabl enent was <correct. The argunment with
reference to item3 of Part Il of Sch | was a new case which
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could not be allowed to be raised by the appellant because
the facts relied on had not been admtted or established.
[874G H]

(2) The Comm ssioner was fully justified in ordering
the Paynment of penalty and interest. [875A]

(a) Section 3(1) of the Act provides that an enpl oyer
shall be liable to pay conpensation if personal injury is
caused to a workman by accident arising out of and in the
course of his enploynment. Therefore under s. 4A(1) it was
the duty of the appellant to pay the conpensation at the
rate provided in s. 4, as soon as the personal injury was
caused to the respondent. Not only did the appellant not do
so or even nmake a provisional paynent under s. 4A(2), he
took the false pleas that the respondent was a casua
contractor and that the accident was caused solely by the
respondent’s own negligence, and raised frivol ous objections
bef ore the Conmi ssioner that he had no jurisdiction and even
prevailed . on the respondent to file a menorandum of
agreenent 'settling the claimat a grossly inadequate sum He
was therefore liable to pay the penalty and the interest.
[875B, E-H|

(b) There is nothing in s. 10-which provides that if
any question arises in any proceeding under the Act as to
the liability of any person to pay conpany on or as to the
amount or duration/of the conpensation it shall, in default
873
of agreenment, be settled by the Commissioner-to justify the
argunent that appellant’s liability to pay conpensation was
suspended until after the settlenent under s. 19. [815- CH

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI O\~ Givil Appeal No.'| 1536 of
1970.

Appeal by special leave fromthe judgnent and order
dated the 10th Novenber, 1969 of the Orissa H gh Court at
Cuttack in OJ.Cs. No. 877 of 1969.

Santosh Chatterjee and G S, Chatterjee for the
Appel | ant .

The Judgrment of the Court was delivered by

SHI NGHAL, J. This appeal by special leave is by Pratap
Narain Singh Deo who is the, proprietor of two cinena halls
in Jeypore, district Koraput, Oissa. It is not in dispute
that Srinivas Sabata, respondent No. ~1, [(hereinafter
referred to as the respondent) was working as a carpenter
for doing sone ornanmental work in a cinema hall of the
appel lant on July 6, 1968, when he fell down, and suffered
injuries resulting in the anputation of his left armfrom
the el bow. He served a notice on the appellant dated August
11, 1968 dermandi ng paynent of conpensation as his regul ar
enpl oyee. The appellant sent a reply dated August 21, 1968
stating that the respondent was a casual contractor, and
that the accident had taken pl ace solely because of his own
negl i gence. The respondent then nade a personal approach for
obtaining the conpensation, but to no avail. He therefore
nmade an application to the Conmissioner for W rknen's
Conpensation, respondent No. 2, stating that he was a
regul ar enpl oyee of the appellant, his wages were Rs. 120/-
per mensem he had suffered the injury in the course of his
enpl oynmrent and was entitled to conpensation under the
Workmen’ s Conpensation Act, 1923, (hereinafter referred to
as the Act). Notice of the application was served on the
appel  ant on October 10, 1968 calling upon himto show cause
why penalty to the extent of 50 percent and interest at 6
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percent per annum shoul d not be inposed on hi munder section
4A of the Act on the anpbunt of conpensation payable by him
because of the default in naking the paynent of the
conpensation. The appellant contested the respondents’ claim
on the grounds nentioned above and on the further ground
that respondent No. 2 had no jurisdiction to entertain and
adjudicate on the claim He filed a nmenorandum of agreenent
on April 10, 1969 accepting the liability to pay
conpensation for a sum which was found by the Conmi ssi oner
to be so grossly inadequate that he refused to register it.

The Conmissioner held in his order dated May 6, 1969
that the injury had resulted in the anputation of the left
armof the respondent above the el bow. He held further that
the respondent was a carpenter by profession and "by | oss of
his |l eft hand above the el bow he has evidently been rendered
unfit for the work ~of carpenter as the work of carpentry
cannot be done by one hand only." He therefore adjudged him
to have lost "100 percent of his earning capacity." On that
basi s he cal cul ated the anmpbunt of conpensation at Rs. 9800/ -
874
and ordered the paynent of penalty to the extent of 50 per
cent together with interest at 6 percent per annum making a
total of Rs. 15,092/-.

The appellant felt aggrieved and filed a wit petition
inthe Hi gh Court of Orissa, but it was dism ssed summarily
on Cctober 10, 1969. He has therefore cone up in appeal to
this Court by special |eave.

It has not been disputed before us that the injury in
guestion was caused to the respondent by an accident which
arose out of and in the course of his employnment with the
appellant. It is also not in dispute that the injury
resulted in anputation of his |eft armat the elbow. It has
however been argued that the injury did not result in
per manent total disablement of the respondent, and that the
Conmm ssioner conmitted a gross —error of law in taking that
view as there was only partial -disablement wthin the
nmeani ng of section 2(1)(g) of the Act which should have been
deened to have resulted in permanent partial disablenent of
the nature referred to in item3 of Part Il of Schedule | of
the Act. This argunent has been advanced on the ground that
the anputation was from 8" from tip of acromon and |ess
than 41/2" below tip of ol ecranon. As w Il appear, there is
no force in this argunent.

The expression "total disablenent" has been defined in
section 2(i) (1) of the Act as follows:

"(1) "total disablement” means such disabl ement,
whet her  of a temporary or pernmanent nature, as
incapacitates a workman for all work which he. was
capabl e of performng at the tinme of the accident
resulting in such disablerment."

It has not been disputed before us that the injury was of
such a nature as to cause permanent disablenment to the
respondent, and the question for consideration is whether
the di sabl enent incapacitated the respondent for all work
which he was capable of performing at the time of the
accident. The Conm ssioner has exam ned the question and
recorded his finding as follows:

"The injured workman in this case is carpenter by
profession....By loss of the |l eft hand above the el bow,
he has evidently been rendered unfit for the work of
carpenter as the work of carpentry cannot be done by
one hand only."

This is obviously a reasonable and correct finding. Counse
for the appellant has not been able to assail it on any
ground and it does not require to be corrected in this
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appeal. There is also no justification for the other
argunent whi ch has been advanced with reference to item 3 of
Part Il of Schedule |, because it was not the appellant’s

case before the Commi ssioner that anputation of the arm was
from8" fromtip of acromon to |less than 41/2" bel ow the
tip of ol ecranon. A new case cannot therefore be allowed to
be set up on facts which have not been adnmitted or
est abl i shed.

875

It has next been argued that the Conm ssioner conmitted
serious error of lawin inmposing a penalty on the appell ant
under section 4A(3) of the Act as the conpensati on had not
fallen due wuntil it was "settled by the Comm ssioner under
section 19 by his inpugned order dated May 6, 1969. There is
however no force in this argument.

Section 3 of “the Act. deals wth the enployer’s
l[iability for conpensation. Sub-section (1) of that section
provi des that the enpl oyer shall be liable to pay
conpensation if "personal injury is caused to a worknman by
acci dent " ari sing out of and in the course of his
enpl oyment." It was not the case of the enployer that the
right to conpensation was taken away under sub-section (5)
of section 3 because of theinstitution of a suit in a civi
court for dammges, in respect of the injury, against the
enpl oyer or any other person. The enpl oyer therefore becane
liable to pay the conpensation as soon as the aforesaid
personal injury was caused to the workman- by the accident
which admittedly arose out of and in the course of the
enploynment. It is therefore futile to contend that the
conpensation did not fall due with after the Comi ssioner’s
order dated May 6, 1969 under section 19. Wat the section
provides is that if any question arises in any proceeding

under the Act as to the liability of any person to pay
conpensation or as to the anount or duration of the
conpensation it shall, in default of a agreement, be settled

by the Conmi ssioner. There 1is therefore nothing to justify
the argunent that the enployer’s liability to pay
conpensati on under section 3, in respect of the injury, was
suspended until after the settlenent contenpl ated by section
19. The appellant was thus liable to pay conpensation as
soon as the aforesaid personal injury was caused to the
appel lant, and there is no justification for the argunent to
the contrary.

It was the duty of the appellant, under section 4A(1)
of the Act, to pay the conpensation at the rate provided by
section 4 as soon as the personal injury was caused to the
respondent. He failed to do so. Wat is worse, he did not
even make a provisional paynment under sub-section (2) of
section 4 for, as has been stated, he went to the extent of
taking the false pleas that the respondent was a casua
contractor and that the accident occurred solely because of
his negligence. Then there is the further fact that he paid
no heed to the respondent’s personal approach for obtaining
the conpensation. It will be recalled that the respondent
was driven to the necessity of making and application to the
Conmi ssioner for settling the claim and even there the
appel l ant rai sed a frivolous obj ection as to t he
jurisdiction of the Commissioner and prevailed on the
respondent to file a nenorandum of agreenment setting the
claimfor a sumwhich was so grossly inadequate that it was
rejected by the Comm ssioner. In t hese facts and
circunst ances, we have no doubt that the Comm ssioner was
fully justified in naking an order for the paynent of
interest and the penalty.

The appeal fails and is dism ssed.
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V.P.S. Appeal dism ssed
876




