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ACT:

Partition suit-Proof of marriage-Lucid i nterval -A
person adj udged insane whether continues to be so till
proved to the contrary.

HEADNOTE:

The plaintiff who is son of defendant No. 3's nmother’s
brother filed a suit for partition of -properties which
bel onged to the nmother and father of  defendant ' No. 3.
Def endant Nos. 1 and 2 are the sons of brothers of defendant
No. 3's nother. Defendant No. 4 is-the son of defindant No.
3's father’s brother. Defendant No. 3 died during the
pendency of the suit. Thereafter, defendant No. 1 filed his
additional witten statenment and clained half share/in the
property of defendant No. 3 on the ground that defendant No.
3 married defendant No. 1 after the suit was instituted.

The Trial Court allotted different shares to various
defendants in the properties left by defendants No. 3's
not her and father which are no |longer in dispute. The tria
Court found that defendant No. 4 alone was entitled to the
share of defendant No. 3 on the ground that the narriage of
defendant No. 3 with defendant No. 1 was not proved. The
trial Court also found that defendant No. 3 was nentally
unsound to enter into any narriage.

On appeal, the H gh Court held that defendant No. 1 was
married to defendant No. 3 and defendant No. 3°was in a
lucid interval at the time of marriage.

On an appeal by certificate to this Court, the counse
for the appellant contended: (1) that the finding of the
Hi gh Court both with regard to the fact of marriage and that
the nmarriage took place during a lucid interval were
erroneous; (2) that defendant No. 3 was not a sane person as
is clear first froman order declaring defendant No. 3 to be
a person of unsound mnd, whereby defendant No. 4 was
appoi nted guardian of the property of defendant No. 3 and
defendant No. 1 was appointed guardian of the person of
def endant No. 3 Secondly the application of defendant No. 3
to be declared herself as a person of sound mnd was
rejected by the District Judge. Thirdly, in the present suit
def endant No. 3 was inpleaded as a person of unsound m nd
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and (3) that once a person is adjudged insane it is presuned
that state of unound ess would continue until proved to the
contrary.

Di sm ssing the appeal
N

HELD : (1) The docunents relied on by the applellant
do not rule out lucid interval at the tine of marriage. The
Hi gh Court relied on the evidence of DDW 4, a teacher, who
attended the marriage. He deposed that defendant No. 3 gave
her consent to the marriage and was in her lucit interval at
that time. The High Court rightly found that defendant No. 3
gave her consellt to the marriage and was in her lucid
interal. The conclusion of the H gh Court on both the
guestions is based on evidence and is correct. [860E-H]

JUDGVENT:

Cl VI L APPELLATE JURI SDICTI.ON : Civil Appeal No. 1268 of
1970.

From-the Judgnent and order dated 17th July 1969 of the
Kerala High Court in A S No. 217 of 1964.
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T. S. Krishnanporthy lyer, N Sudhakaran and P. K
Pillai for the Appellant.

A. S. Nanbiyar for Respondent No. 2.

(Appeal set down ex-parte against respondents 1 and 5-
21 Respondent 4 expired : Name of respondent 3 deleted).

The Judgrment of the Court was delivered by

RAY, C.J. This is an appeal by certificate fromthe
j udgrment dated 17 July 1969 of the Hi gh Court of Keral a.

The question in this appeal is whether defendants No. 1
and 4 are each entitled to share in the property allotted to
defendant No. 3 in a partition decree. Defendant No. 4 is
the appel | ant.

This appeal arises out of a -suit instituted on 19
Novermber, 1957 for partition of properties. Properties
nentioned in Schedule A and B to the plaint belonged to the
not her of defendant No. 3. Properties nentioned in Schedul e
Cto the plaint were joint properties of the father and the
not her of defendant No. 3.

The plaintiff and defendant No. 2 are the sons of one
of the brothers of the mother of defendant No. 3. Defendant
No. 1 is the son of another brother of the nother  of
def endant No. 3. Defendant No. 4 is the son of defendant No.
3's father’s brother

Def endant No. 3 died during the pendency of the suit.
Thereafter defendant No. 1 filed his additional witten
statenment and claimed half share in the property of
defendant No. 3 on the ground that defendant No.” 1 had
married defendant No. 3 on 30 August, 1959.

The Trial Court allotted to defendant No. 33/6th share
in properties nentioned in Schedules A and to the plaint.
The plaintiff and Defendant No. 1 and defendant No. 2 were
each given 1/6th share in properties in Schedules A and B to
the plaint. Wth regard to Schedul e properties the plaintiff
and defendant No. 1 and defendant No. 2 were each given
9/ 96t h share and defendant No. 3 was given 51/96th share and
def endant No. 4 was given 18/ 96th share.

The Trial Court found that defendant No. 4 was al one
entitled to the share of defendant No. 3 on the ground that
marriage of defendant No. 3 with defendant No. 1 was not
proved. The Trial Court also found that defendant No. 3 was
mental |y unsound to enter into any narri age.

Def endant No. 1 preferred an appeal. The Hi gh Court set
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aside the judgnent of the Trial Court and held that
defendant No. 1 was married to defendant No. 3 and def endant
No. 3 was in a lucid interval at the tine of marriage.

Counsel for the appellant defendant No. 4 inpeached the
finding of the Hgh Court both wth regard to the fact of
marriage and the finding that defendant No. 3 was married in
a lucid interval.

860

Def endant No. 4 relied on three docunents in support of
the submi ssion that defendant No. 3 was not a sane person to
enter into marriage with defendant No. 1. The first docunent
is Exhibit B-34 which is an order dated 8 Novemnber, 1958
decl ari ng defendant No. 3 to be a person of unsound mnd. In
that order defendant No.. 4 was appointed guardian of the
property of defendant No. 3 and defendant No. 1 was
appoi nted guardian of the person of defendant No. 3. The
second docunent is Exhibit B-8 dated 7 Septenber 1959. The
appel l ant submtted that on 7 Septenber 1959 defendant No. 3
want ed to get herself declared as a person of sound m nd. By
an order dated 5 February 1960 being Exhibit B-31 the
Di strict Judge dism ssed the application of defendant No. 3.
The third docunent on which the appellant relied is the suit
in this appeal where  defendant No. 3 on 19 Novenber, 1957
was i npl eaded as a person of unsound m nd

The appellant contended that though Exhibit B-34,
nanely, order dated 8 Novenber 1958 decl aring def endant No.
3 as a person of unsound mnd was not a judgnent in rem but
it was a judgnment  interparties and it would, therefore, be
admi ssi bl e under sections 11 and 13 of the Evidence Act. The
appel l ant al so contended relying on the decision.in Amanch
Seshamma v. Amanchi Padmanabha Rao(1) that once a person is
adjudged insane it is presuned that state of unsoundness
will continue until proved to the contrary.

Counsel for the appellant therefore contended that the
conclusion of the High Court that defendant No. 3 was in a
lucid interval at the tinme of marriage was against the
overwhel mi ng docunentary evi dence.

The docurments relied on by the appellant do not rule
out lucid interval at the tine of marriage on 30 ~August
1959. The Hi gh Court relied on the evidence of D.W 4 who
attended the marriage. DDW 4 was a teacher. His evidence
was that defendant No. 3 at the tine of marriage tal ked with
Musaliar. H's further evidence was that Misaliar -called
def endant No. 3 and she went near himand told himthat he
was being authorised by her to give her -in nmarriage to
def endant No. 1. The Hi gh Court rightly found that defendant
No. 3 gave her consent to the narriage and was in her lucid
i nterval .

The High Court reversed the finding of the Trial Court
and held that the marriage took place. The Hi gh Court relied
on the oral evidence and found that marriage in fact was
hel d. The conclusion of the Hi gh Court on both the questions

is correct. The appeal is therefore dism ssed. No order as
to costs.
P. H P. Appeal dism ssed.
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