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ACT:

Bonbay Industrial -Relations Act, 1946, ss. 42(4),
78(1) (A (a) (i) and/79(1) and (3) and r. 53 of the Rules made
t her eunder - Scope of -Power to extend period after expiry of
the inifial period-"Mitually fixed", neaning of.

HEADNOTE:

A conbined reading of ss. 42(4), 78(1)(A)(a)(i), 79(1)
and (3) of the Bonbay Industrial Relations Act, 1946, and r
53 of the Rules nade wunder the Act, shows that an
application under s. 79(1) ‘to the Labour Court, in respect
of a dispute falling wunder s. 78(1)(A)(a)(i) must be made
within 3 nmonths of the arising of the dispute; and that the
di spute would be deened to have arisen if, within a period
of 15 days fromthe receipt of a letter of approach under s.
42(4) by the enmployer, or within such further period as may
be mutually fixed by the enployer and the enployee, no
agreenment is arrived at in respect of the change desired by
t he enpl oyee.

In the present case, the letter of approach under s.
42(4) claimng that his age was only 56 ~years and so he
shoul d not be retired, was sent by the enpl oyee (respondent)
to the enployer (appellant) on February 13, 1973. Since
there was no response, the respondent requested the Labour
Comm ssioner on March 17, 1973, to intervene. The -Labour
Oficer of the appellant appeared before the Labour
Conmi ssi oner and took adjournnment in order to conpronise the
di spute. As no conpromi se was arrived at, the respondent
filed his application under s. 78(1)(A)(a)(i) read with s.
79(1) before the Labour Court on June 7, 1973. The Labour
Court and on appeal the Industrial Court, held, that the
period of 15 days fromthe date of the receipt of the letter
of approach expired on February 28, 1973; that the dispute
between the parties should be deenmed to have arisen at the
| atest on March 1, 1973; that the application under s. 79(1)
to the Labour Court should have been filed within 3 nonths
of that date, that is, on or before June 1, 1973; and that,
therefore, the application filed on June 7, 1973, was barred
under s. 79(3)(a). The High Court, however took the view
that by reason of the Labour Oficer of the appellant asking
for adjournnent for conmpromising the matter on or after
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March 17, 1973, there was an extension of the period to sone
date beyond March 17, 1973 by nutual agreenent between the
parties, and that therefore. the application filed on June
7, 1973, was within 3 nonths of the arising of the dispute.

In appeal to this Court, the appellant contended that
(1) there was no valid extension of the period for
settlenent as such extension should have been fixed before
the expiry of the initial period of 15 days, and (2) no
period was nmutually fixed between the parti es.

Al'l owi ng the appeal on the second ground,

N

HELD: (1) The further period for arriving at a
settlenent under r. 53(2) can be mutually fixed between the
parties even after the expiration of the initial period of
15 days; and in such a case, the dispute would be deened to
have arisen only on the expiration of the extended period if
within that time no settlenent is arrived at. [824-(

(a) There is nothing in the rule which provides that
the further period should be fixed before the expiration of
the initial period. The words in the rule "within 15 days of
the receipt of the application by the enployer or within
such further period as may be mutually fixed between the
enpl oyer and the enployee" are sufficiently wide to cover a
situation where the further period is fixed after the
expiration of the initial period. [824 B.C.].

819

(h) The object of the rule is that, as far as possible,
the enployer and the enpl oyee should arrive at an agreenent
by negotiation in respect of the change desired by the
enpl oyee and it is wonly where -such an agreement is not
possi bl e that the enployee shoul d approach the Labour Court
for adjudication. It is possible that even after the expiry
of the initial period, the parties nmay arrive at a
settlenent and such settlenent shoul d not be di scouraged by
conpelling the enployee to apply to the Labour Court within
3 months of the expiration of the initial period of 15 days.
[824 D F]

[Qwiter: The further period cannot, however, be fixed
after 3 nonths have elapsed from the expiration of the
initial period of 15 days and the application has becone
barred under s. 79(3)(a).] [825 B]

(2) But, it cannot be said in the present case that the
further period was mutually fixed by the appellant and the
respondent before the Labour Conmi ssioner. [825-C]

(a) There must be a specific period agreed upon between
the parties but there is no reference to any specific period
in the present case. [825-F]

(b) Even on a liberal view that the Labour Comm ssioner
granted the adjournment to the Labour Oficer of the
appel lant for arriving at a settlenment up to a specific date
implying a specific period, there is no avernent- in the
application under s. 79 to the Labour Court, that! such
specific period was mutually fixed between the parties, nor
even a renpte suggestion to that effect. It 1is not even
stated that the respondent consented to the adjournnent as
to enable an inference of nutual agreenent to be made. [ 825-
EF]

(c) In fact, it was not the case of the respondent that
any further period was mutual ly fixed to save the
application from the bar of limtation. On the contrary, he
prayed for condonati on of delay, but the Labour Court has no
power to condone the del ay.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeal No. 1102 of
1975.

Appeal by special leave fromthe judgnent and order
dated the 18th September 1974 of the Gujarat H gh Court in
Cvil Spl. Appln. No. 1224 of 1974.

F. S Nariman, V. B. Patel and |I. N Shroff for the
appel | ant .

V. N. Tarkunde, Vimal Dave for the Respondents.

The Judgnent of the Court was delivered by

BHAGMATI, J.-This appeal, by special |eave, raises a
short question of construction of certain provisions of the
Bonbay Industrial Relatiions Act, 1946 (hereinafter referred
to as the Act). The facts giving rise to the appeal are few
and may be briefly stated as follows.

The appellant carries on business of mnufacturing
cloth in a textile mll situate in the city of Ahmedabad.
The respondent was working as a jobber in the textile mll
in the enploynent of the appellant and, according to the
records of ~the appellant, he was due to superannuate on 7th
January, 1971 on reaching the age of ‘60 years and intinmation
to that effect was accordingly given to him by the appell ant
by a notice dated 1st Cctober, 1970 under Standing Order 19.
It appears, however, that the appellant decided to continue
the respondent in service for a period of one year after the
dat e superannuation /and the appellant accordingly gave a
noti ce dated
820
24t h Septenber, 1970 under Standing Order 19-A continuing
the service of the respondent for a period of one year and
intimating to himthat —he would be retired on-8th January,
1972. Thereafter there was another extension of ' service
granted by the appellant by a notice dated 12th January,
1972 issued under Standing Order 19-A and it was intinmated
to the respondent that he would be retired on 8th January,
1973. The respondent, by his letter dated 5th January, 1973,
requested the appellant on conpassionate grounds /to grant
himfurther extension of service for a period of 'two years
from8th January, 1973, but the appellant declined to do so
and in the result the service of the respondent came to an
end by retirenment on 8th January, 1973. The respondent did
not at any time wuntil his retirement on 8th January, 1973
guestion the correctness of the records of the appellant or
chal l enge the stand of the appellant showi ng that he had
conpleted the age of 60 years on 7th January, 1971. It was
only after his retirement that the respondent for the first
time, by his letter dated 13th February, 1973, gave notice
to the appellant that his age was only 56 years on._ 8th
January, 1973 and his retirenent was, therefore, null and
void and he should be reinstated in service. This was
rightly regarded as a letter of approach by the respondent
to the appellant under s. 42 sub-s. (4) of the Act
requesting for a change in respect of the order passed by
the appellant under Standi ng Order 19 retiring the
respondent. The appellant did not send any reply to this
letter of approach and no agreenent was arrived at between
the appellant and the respondent within 15 days of the
receipt of the letter of approach by the appellant. It
appears that since there was no favourable response fromthe
appel l ant, the respondent made an application to the Labour
Conmi ssi oner on 17th March, 1973 requesting his intervention
inthe matter. The Labour O ficer of the appellant appeared
bef ore the Labour Comni ssioner pursuant to the notice issued
to the appellant and, to quote the words used by the
respondent in his application before the Labour Court, "took
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adj ournnent for naking conprom se”. But no conprom se was
arrived at between the parties and the respondent ultinmately
on 7th June, 1973 filed an application before the Labour
Court under s. 79(1) read with s. 78(1) (A (a) (i) of the
Act praying that the order passed by the appellant resisted
himfrom service should be treated as null and void and he
should be reinstated in service wth all benefits. The
appel l ant resisted the application on various grounds and
apart from disputing the claimof the respondent on nerits,
the appellant raised a prelininary objection that the
application was barred by tinme under s. 79(3) (a) of the Act
since it was filed nore than three months after the arising
of the dispute. The respondent had also filed along with the
application under s. 78 (1) (A (a) (i) an application for
condonation of delay and to this application, the answer
given by the appellant was that the Labour Court had no
jurisdiction to condonethe delay in filing the application
under s. 78(1) (A) (a) (i). The Labour Court took the view
that the ~‘application of the respondent under s. 78(1) (A
(a) (i) was barred under s.. 79(3) (a) as it was not filed
within three nmonths of the arising  of the dispute and the
Labour Court had no jurisdiction to condone the delay in
filing the

821

application and in thi's view, the Labour Court rejected the
application without /going into the nerits.. The respondent
preferred an appeal to the Industrial Court, but the
Industrial Court also took the sanme view and dismnissed the
appeal . The respondent thereupon preferred a petition in the
H gh Court under Article 226 of the Constitution and on this
petition, the H gh Court reversed the viewtaken by the
Labour Court and the Industrial Court  and held ‘that the
application filed by the respondent under s. 78 (1) (A (a)
(i) was wthin three nonths of the arising of the dispute
and hence it could not be said to be barred under s. 79(3)
(a). The High Court accordingly set aside the order passed
by the Industrial Court and renanded the application to the
Labour Court to dispose it of on nerits. This decision of
the Hgh Court is inpugned in the present appeal brought
with special |eave obtained fromthis Court.

The question which arises for determnation in this
appeal lies in a very narrow conpass, but in order to
appreciate it, it is necessary to refer to a few rel evant
sections of the Act. The first material section to which we
must refer is s. 42, sub-s. (4) which is.in the follow ng
terms:

"42 (4). Any enployee or a representative Union
desiring a change in respect of-
(i) any order passed by the enployer under
St andi ng Orders, or

(1) mmmmm e

R R T R

shal | nake an application to the Labour Court.
Provi ded that no such application shall lie unless

the enployee or a representative Union has in
the prescri bed manner approached the enpl oyer
with a request for the change and no
agreenent has been arrived at in respect of
the change within the prescribed period."
VWhat is the ’prescribed period is to be found in r. 53 of
the Rules nmade under the Act. That rule so far as nateria
reads:
"53(1). Any enployee or a representative Union
desiring a change in respect of (i) any order passed by
the enpl oyer concerned under Standing Orders..... shal |
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nmake an application in witing to the enployer. An

application for change in respect of an order passed by

the enpl oyer under standing orders shall be made within

a period of six nmonths from the date of such order

VWere such application is made by an enployee it may be

made to the enployer direct or through the Labour

Oficer for the local area or the representative of

enpl oyees concerned. A copy of the application shall be

forwarded to the Conm ssioner of Labour and in cases
where such application is not made through the Labour

Oficer for the local area to that officer.

822

(2) Where an application has been made by an

enpl oyee under sub-rule (1) the enployer and the
enpl oyee nmay arrive at an agreenent within fifteen days
of the receipt of the  application by the enployer
within such further period as may be mutually fixed by
the enpl oyer and the enpl oyee or the Labour O ficer for
the l'ocal area or the representative of enpl oyee as the
case may be

(3) Were an application  has been nmde by a

representative Union wunder sub-rule (1), the enpl oyer
and the Representative Union may arrive at an agreenent
within fifteen  days of the receipt of the application
by the enployer or within such further period as may be
nmutual |y agreed upon by the parti es.

Then there is s. 78 which deal s with the powers of the
Labour Court and sub-s. (1) (A) (a) (i) of that section
provides inter alia:

"78(1). A Labour Court -shall have power to-

A. deci de-

(a) disputes regarding-

(i) the propriety or legality of an order passed
by an enployer acting or purporting to act
under the Standing O ders

* *

* *

Expl anation. - A dispute falling under clause (a) of
Paragraph A of sub-section (1) shall be deened to have
arisen if wthin the prescribed period  under the
Proviso to sub-section (4) of section 42, no agreenent
is arrived at in respect of an order, matter or change
referred to in the said Proviso."

And lastly, sub-ss. (1) and (3) (a) of s. 79 provide how and
within what time proceedings before a Labour Court in
respect of a dispute falling under s. 78 (A (a) (i) are to
be conmmenced and they read as foll ows:

"79(1). Proceedings before a Labour Court in
respect of di spute falling under caluse (a) of
Paragraph A of sub-section (1) of Section 78 shall be
conmenced on an application nade by any of the parties
to the dispute..

(2) * * *

(3) An application in respect of a dispute
falling under clause (a) of paragraph A of
sub-section (1) of section 78 shall be made-

(a) if it is a dispute falling under sub-clause
(i) or (ii) of the said clause, within three
nont hs of the arising of the dispute;”

823

It will be seen on a conbined reading of these provisions
that an application to the Labour Court under s. 79(1) in
respect of a dispute falling under s. 78(1) (A (a) (i) nmust
be made within three nonths of the arising of the dispute
and the dispute would be deenmed to have arisen if, within a
period of 15 days fromthe receipt of the letter of approach
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under s. 42, sub-s. (4) by the enployer or wthin such
further period as nmay be nutually fixed by the enpl oyer and
the enpl oyee, no agreenment is arrived at in respect of the
change desired by the enpl oyee.

Here in the present case, the letter of approach under
S. 42 sub-s. (4) was sent by the respondent to the appell ant
on 13th February, 1973 and it nay be presuned that it was
received by the appellant on the sane day. The period of 15
days calculated fromthe date of the receipt of the letter
of approach by the appellant, therefore, expired on 28th
February, 1973 and admittedly wuntil that time no agreenent
was arrived at between the appellant and the respondent in
respect of the change desired by the respondent. There can
therefore, be no doubt that if nothing further had
transpired, the dispute between the parties would be deened
to have arisen at the latest. on 1st March, 1973 and the
application under ~s. 79, sub-s. (1) read with s. 78(1) (A
(a) (i) should have been filed within three nmonths fromthat
date, that is, on or before 1st June, 1973 and in the
ci rcunst ances, the application nmade by the respondent on 7th
June, 1973 woul d be clearly barred under s. 79(3) (a). Both
the Labour Court and the Industrial Court accepted this view
and rejected the application of the respondent in |imne
without examning the nerits of the case. The H gh Court,
however, took a different view and held that by reason of
the Labour O ficer of the appellant asking for adjournnent
on or after 17th  March, 1973 in order to conpromse the
di spute between the parties, the period of 15 days was
ext ended by mutual agreenent between the parties to some
date beyond 17th March, 1973 and the application filed by
the respondent on 7th June, 1973 was, therefore, wthin
three nonths of the arising of the dispute and was
accordingly saved fromthe bar of “s. 79 (3) (a). The
question is: whether this viewtaken by the H gh Court is
correct, or it suffers fromany infirmty and requires to be
set aside ?

Now, it 1is obvious that the viewtaken by the High
Court can be sustained only if it can be shown that, though
no settlement in respect of the change desired by the
respondent was arrived at wthin a_ period of 15 days from
the receipt of the letter of approach by the -appellant,
further period upto some date beyond 7th March, 1973 was
nmutual ly fixed between the appellant and the respondent, for
then the dispute would be deened to have arisen on or after
that date and in that event, the application filed by the
respondent on 7th June, 1973 woul d be within three nonths of
the arising of the dispute and hence wthin tine. The
appel l ant submitted that two conditions were required to be
satisfied for this purpose: (1) further period for arriving
at a settlenent nust have been fixed before the expiration
of the initial period of 15 days, and (2) it nust have been
824
mutual Iy fixed between the appellant and the respondent. The
respondent conceded that the second was a necessary
condition, but so far as the first condition was concerned,
the respondent contended that it was not necessary that the
further period should have been fixed before the expiration
of the initial period of 15 days. It was sufficient to
attract the applicability of the provision, said the
respondent, even if the further period was fixed after the
expiration of the initial period of 15 days, so long as that
was done before the period of three nonths expired and the
application of the respondent becane barred under s. 79(3)
(a). W think there is great force in the contention of the
respondent. W do not find anything in rule 53(2) which
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provides that further period should be nutually fixed by the
enpl oyer and the enployee before the expiration of the
initial period of 15 days fromthe receipt of the letter of
approach by the enployer. The words used by the rul e nmaking
authority are "within 15 days of +the receipt of the
application by the enployer or within such further period as
may be nutually fixed between the enpl oyer and the enpl oyee"
and these words are sufficiently wide to cover a situation
where further period is nutually fixed after the expiration
of the initial period of 15 days. There is really no warrant
for reading in the words used by the rule making authority
any restriction that further period nust be nutually fixed
before the expiration of  the initial period of 15 days. It
nust be renmenbered that the object of this provision is
that, as far as possible, the enployer and the enployee
should arrive at an agreenent in respect of the change
desired by the enployee and it is only where an agreement is
not possible that the enpl oyee should be allowed to approach
the Labour Court. The provisions of the Act are intended to
bring about settlenent of disputes between the enployer and
the enpl oyees —and so far as the nethodol ogy or nechanics of
the resolution of such disputes is concerned, the greatest
i mportance is attached by the legislature to settlement by
negotiations. It (S only wher e settl enent t hr ough
negotiations fails that other nodes of resolution of
di sputes are provided by the legislature in the different
provisions of the Act. It is in the Light of ‘this phil osophy
underlying the provisions of the Act and this policy and
principle to pronote, as far as possible, settlenent by
negoti ati on and avoid adjudi cation, that the words used by
the rule making authority inrule 53(2) mnmust be construed
and if that is done, there can be little doubt that further
period may be nutually fixed between the enployer and the
enpl oyee even after the initial -period of 15 days has
expired. It is quite possible that even after the expiration
of the initial period of 15 days, the enployer and the
enpl oyee may cone together and arrive at a settlenent. Wy
shoul d that be discouraged by conpelling the enployee to
file an application under s. 78(1) (A (a) (i) within three
nonths of the expiration of the initial period of 15 days,
on pain of his application beconming tinme barred. Such an
interpretation would not advance the object and purpose of
the Act. The enpl oyer and the enpl oyee may very wel |l agree,
even after the expiration of the initial period of 15 days,
that they wll try to negotiate a settlenent and that would
impliedly mean that during the tinme fixed by themfor such
negoti ati ons, the enployee should not rush to the Labour
Court. It is only when such period nmutually

825

fixed by themexpires wthout any settlenment having been
arrived at that a dispute can be deenmed to arise, for
adj udi cation of which the enployee may approach the Labour
Court under s. 78(1) (A (a) (i). W are, therefore, of the
view that further period for arriving at a settlenment can be
mutual ly fixed by the enployer and the enpl oyee even after
the expiration of the initial period of 15 days and where
such is the case, the dispute would be deened to arise on
the expiration of such further period, if within that time
no settlement is arrived at between the parties. W should
of course make it clear that prima facie it seems to us that
such further period cannot be nutually fixed after three
nont hs have elapsed from the expiration of the initia
period of 15 days and the application of the enpl oyee under
s. 78(1)(A)(a)(i) has already becone barred under s.
79(3) (a).
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It would, therefore, seemclear that if, as a result of
what transpired before the Labour Comm ssioner, further
period for arriving at a settlenent in respect of the change
desired by the respondent was rmutually fixed between the
appel l ant and the respondent, the dispute would not be
deenmed to have arisen till the expiration of such further
period and in that event, the application nade by the
respondent on 7th June, 1973 would be wthin tine. The
guestion, however, is whether it can be said at all that
further period was mutually fixed by the appellant and the
respondent before the Labour Commissioner. We do not think
this question can be answered in favour of the respondent.
If we 1look at the application of the respondent, we do not
find in it anything even renbtely suggesting that further
period for arriving at a settlenent was nutually agreed upon
bet ween the appellant and the respondent. In the first
pl ace, there nust be a specific period agreed upon between
the parties. Here we do not find any avernment of a specific
peri od. Even if we construe the application of the
respondent nost liberally, the utnpbst we can extract fromit
is that —adjournment nmust ~have been  granted by the Labour
Commi ssioner to the Labour Oficer for the purpose of
arriving at a settlenent upto a specific date and that woul d
indicate a specific period. The difficulty, however, stil
remains that there i s no averment that such specific period
was nutually fixed by the parties. The only avernent nade in
the application of the respondent is that at the hearing
before the Labour Commi ssioner, the Labour O ficer of the
appel l ant "took adjournment to make a conpromise", but
ultimately no conpronmise was arrived at. It is. not even
stated in the application that the respondent consented to
the adjournnent, so that the application foradjournnent by
the appellant and the consent to the adjournment by the
respondent could be construed as an agreenment nutually
fixing further period for arriving at a settlenment. There
being absolutely no avernment of further period being
nmutual ly fixed between the parties, it is difficult to see
how the case of the respondent could be brought within the
latter part of rule 53(2). It was never the case ‘of the
respondent that further period was mutually fixed and that
saved his case from the bar of linmtation. The relief that
he asked for from the Labour Court as well as Industria
Court was condonation of delay but so far as this relief is
concerned, the Labour Court has unfortunately no power to
condone the delay and hence
826
his request was rejected. W are, therefore, of the view
that the H gh Court was in error in holding that the
application nade by the respondent under s. 78(1)(A)(a)(i)
was within three nonths of the arising of the dispute and
was hence not barred under s. 79(3) (a).

We accordingly allowthe appeal set aside the order
passed by the H gh Court and restore the order of the
Industrial Court rejecting the application of the respondent
as barred wunder s. 79(3)(a). So far as the cost of this
appeal is concerned, when the appellant was granted specia
leave, it was made a condition that the appellant would in
any event pay the cost of the respondent. Therefore, the

appel l ant, though it has succeeded, will pay the cost of the
appeal to the respondent.
V.P.S Appeal all owed.
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