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ACT:

I.P.C. Section 302 r/w Section 34-Dying declaration-
VWether F.I.R can. be treated as dying declaration-
Appreci ati on of dying declaration -Whther dying decl aration
must cover the whole incident.

Section 32(1) of Evidence Act-Dying declaration nade
before investigating officer in presence of a doctor but in
the absence of a Magi strate-Evidentary value of the
testinmony of hostile eye w tnesses-Powers of Hi gh Court in
appeal against acquittal.

HEADNOTE
The appellants were tried by the Sessions Judge on the
charge of conmitting nurder of  Bahadur Si ngh. The

prosecution relied on the evidence of two eye w tnesses and
three dying declarations nade by the deceased. The two eye
wi t nesses supported the prosecution case only partly and
were, therefor, pernmitted to be cross-exam ned by the Public
Prosecutor. The Sessions Judge thought it unsafe to rely on
the testinony of the two eye wtnesses and was al so not
i npressed by and of the dying declarations. Consequently he
acquitted the appellants.

The High Court in appeal did not discard the evidence
of the eye witnesses but utilised it by way of corroboration
to the dying declarations. The H gh Court set aside the
order of acquittal and convicted the appellants under
section 30 read with section 34 |.P.C. and sentenced each of
themto inprisonnent for life.

In an appeal under section 2(1) of the Suprene Court
(Enl argement of Crimnal Appellate Jurisdiction) Act, 1970.
N

HELD: 1. The Sessions Court rightly discarded the
evidence of the hostile eye witnesses. They resiled from
their Police, Statenments and it is evident that they have no
regard for truth. Their evi dence cannot be wused to
corroborate the dying declarations. [766-C
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2. In regard to the dying declarations the Sessions
Court wholly overl ooked the earliest dying declaration which
was nmade by the deceased soon after the incident. The second
dyi ng declaration was the first information report | odged by
the deceased at the Police Station. The Sessions Judge was
clearly in error in holding that the first information
report cannot be treated as a dying declamation. After
nmaki ng the statenents before the police the deceased
succunbed to his injuries and, therefore, the statenment can
be treated as a dying declaration, and is adm ssible under
section 32(1) of +the Evidence Act, The maker of tho
statenment is dead and the statenent relates to the cause of
his death. [766DF]

3. It is, well settled that though a dying declaration
nmust be approached with caution for the reason that the
maker of the statenment cannot be subjected to cross
exam nation, there  is neither ~a rule of law nor a rule of
prudence that a dying declaration cannot be acted upon
unless it is corroborated. [766QG

4. Law does not require that the nmaker of the dying
declaration must cover the whole incident or narrate the
case history. What is necessary is that the whole of the
statenment nade by the deceased must be | aid before the court
wi t hout tanpering with its terms or its tenor. [767-(C

5. The deceased did not bear any enmty or hostility
towards the appellants nor did any other persons who were in
the conpany of the deceased after the assault were shown to
have any aninus for inplicating the appellants false. [767E]
765

6. The second dying declaration was not nade to the
I nvestigating officer. 't was made by way of First
Information Report and it was only after the infornmation was
recorded that the investigation comrenced. The High Court
was right in relying on the first- and second ' dying
decl arations. Considering the facts and circunstances of the
case these two dying declarations can be accepted without
corroboration. [767F, 768(C]

7. The Hi gh Court ought not to have relied on'the third
dyi ng declaration which is said to have been made by the
deceased in the hospital. The Investigating officer ought to
have requisitioned the services of a Mugistrate for re-
cording that dying declaration, |Investigating officers are
naturally integrated in the success of the investigation and
the practice of the Investigating Oficer hinself recording
a dying declaration during the course of investigation ought
not to be encouraged. [768CD]

8. The H gh Court in reversing the order of acquitta
passed by the Sessions rt did not violate any of. the
princi pl es governi ng appeal s agai nst acquittal. [768E]

JUDGVENT:

CRI M NAL APPELLATE JURISDICTION: Crimnal Appeal No.
227 of 1972

Fromthe Judgnent and order dated the 8th Septenber,
1972 of the Madhya Pradesh Hi gh Court in Crimnal Appeal No.
927/ 69.

Mohan Behari Lal for the Appellant.

Ram Panj wani, Dy. Advocate General for the State of
MP., N S Parihar and I. N Shroff for the Respondent.

ORDER

CHANDRACHUD, J.-The appel | ant s, Munnu Raj a and
Chhuttan, were tried by the Ilearned Sessions Judge,
Chatarpur on the charge that at about 10 a.m On April 30,
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1969 they conmitted the nurder of one Bahadur Singh. 1In
support of its case, the prosecution relied upon the
evi dence of Santosh Singh (P.W 1) and Mst. Gumi (P.W 4)
who clained to be eye wtnesses and on three dying
decl arations alleged to have been made by the deceased. The
two eye witnesses were permtted to be cross-exam ned by the
Public Prosecutor as they supported the case of the
prosecution only partly. Santosh Singh stated that he saw
Chhuttan assaulting Bahadur Singh wth a spear but that he
did not see Munnu Raja at all. On the other hand, Mt. Gumni
stated that it was Minnu Raja and not Chhuttan who assaul ted
the deceased. Since the two principal wtnesses turned
hostile, the |earned Sessions Judge thought it unsafe to
rely on their testinony 'and, in our opinion, rightly. The
| earned Judge was also not inpressed by any of the dying
declarations with the result that he came to the concl usion
that the prosecution had failed to establish its case beyond
a reasonable doubt. In that wview of the mtter, the
appel l ants were acquitted by the |earned Judge.

Bei ng aggrieved by the order of acquittal, the State
CGovernment filed an appeal’ in-the ~Hgh Court of Mdhya
Pradesh, which was all owed by a Division Bench of that Court
by its judgment dated Septenber 8, 1972. The Hi gh Court did
not discard the evidence of
766
the eye witnesses but utilised it by way of corroboration to
the dying declarations alleged to have been nmade by the
deceased. Setting ‘aside the order of acquittal, the High
Court has convicted the appellants under s: 302 read with s.
34 of the Penal Code and has sentenced each of them to
i mprisonnent for life. The appellants have filed this appea
under s. 2(1) of the Suprene Court (Enlargenent of Crinna
Appel | ate Jurisdiction) Act, 1970.

We have heard M. Mhan Behari Lal on behalf of the
appel l ants at sonme | ength and we have consi dered each of his
subm ssions care fully. It is however unnecessary to discuss
every one of the points nade by himbecause, basically, the
scope of this appeal-not for getting that the appellants had
aright tofile this appeal in this Court-lies within a
narrow conmpass. As we have indicated earlier, no exception
can be taken to the view taken by the | earned Sessions Judge
that it is not safe to place reliance on the testinony of
Santosh Singh and Mst. Gumi. They resiled fromtheir police
statenments and it is evident that they have no regard for
truth. Their evidence cannot be wused to. corroborate-the
dyi ng decl arations either

We are thus left with the three dying decl arati ons made
by Bahadur Singh and since the prosecution has placed great
reliance on them we thought it necessary to hear’ the
| earned counsel fully on the facts and circunstances | eading
to the dying declarations.

In regard to these dying declarations, the judgnment of
the Sessions Court suffers froma patent infirmty in that
it wholly over| ooks the earliest of t hese dyi ng
decl arati ons, which was nade by the deceased soon after the
incident in the house of one Barjor Singh. The second
statenment which has been treated by the High Court as a
dyi ng declaration is Ex. P-14, being the first information
report which was |lodged by the deceased at the police
station. The |earned Sessions Judge probably assumed that
since the statenment was recorded as a first information
report, it <could not be treated as a dying declaration. In
this assunption, he was clearly in error. After naking

the statement before the police, Bahadur Singh succunbed to
his injuries and therefore the statenent can be treated as a
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dyi ng declaration and is adm ssible under section 32(1) of
the Evidence Act. The maker of the statenment is dead and the
statenent relates to the cause of his death

The High Court has held that these statenents are
essentially true and do not suffer fromany infirmty. It is
well settled that though a dying declaration nust be
approached with caution for the reason that the maker of the
statenment cannot be subject to cross-exam nation, there is
neither a rule of lawnor a rule of prudence which has
hardened into a rule of law that a dying declaration cannot
be acted upon unless it is corroborated: [see Khushal Rao v.
State of Bonbay]. The High Court, it is true, has held that
the evidence of the two eye wi tnesses corroborated the dying
declarations but it did not cone to the conclusion that the
dyi ng decl arations suffered from
767
any infirmty by reason  of which it was necessary to | ook
out for corroboration

It was -contended by the |earned counsel for the
appel | ant's that the oral statenent which Bahadur Singh made
cannot, in_the eye of law, constitute a dying declaration
because he did not give a full account of the incident or of
the transaction which resulted in his death There is no
substance in this contention because in order that the Court
may be in a positionto assess the evidentiary value of a
dyi ng declaration, what is necessary i's that the whole of
the statement nmade by the deceased nust be laid before the
Court, without tanpering with its ternms or its tenor. Law
does not require that the maker of the dying declaration
must cover the whole incident or narrate the case history.
I ndeed, quite often, all that the victimmay be able to say
is that he was beaten by a certain person or persons. That
may either be due to the suddenness of the attack or the
conditions of visibility or because the victimis not in a
physical condition to recapitulate the entire incident or to
narrate it at | ength. In fact, mny a time, dying
decl arati ons which are copiously worded or neatly structured
excite suspicion for the reason that they bear ‘traces of
tutoring.

It was urged by the learned <counsel that after the
attack, the deceased was all along accompanied by a |arge
nunber of persons and one cannot therefore exclude the
possibility that he was tutored into i nvol ving the
appel l ants falsely. W see no basis for this subm ssion
because not even a suggestion was made ~to any of the
wi tnesses that the deceased was tutored into making the
statenment. The deceased, on his own, did not bear any enmty
or hostility to the appellants and had therefore no reason
toinplicate themfalsely. Indeed, none of the persons who
were in the conmpany of the deceased after he was assaulted,
is showmm to have any particular animus for inplicating the
appel l ants fal sely.

In regard to the second dying declaration, Ex. P-14,
the main objection of the learned counsel is that it was
nmade to the investigating officer himself and ought
therefore be treated as suspect. In support of this
subm ssion, reliance was placed on a Judgnent of this Court
in Balak Ramv. State of U P. The error of this argunent
consists in the assunption that the dying declaration was
made to an investigating officer. The statement, Ex. P. 14,
was nmade by Bahadur Singh at the police station by way of a
first information report. It is after the information was
recorded, and indeed because of its that the investigation
commenced and therefore it is wong to say that the
statenment was mmde to an investigating officer. The Station
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House of ficer who recorded the statenent did not possess the
capacity of an investigating officer at the tine when he
recorded the statenent. The judgnment on which the counse
relies has therefore no application

768

We are in full agreenent with the Hi gh Court that both
of these dying declarations are true. We are further of the
opi nion that considering the facts and circunstances of the
case, these two statenents can be accepted without
corroboration. Bahadur Singh was assaulted in broad day
light and he knew the appellants. He did not bear any grudge
towards them and had therefore no reason to inplicate them
fal sely. Those who were in the constant conpany of Bahadur
Singh after the assault, had al so no reason to inplicate the
appel l ants falsely. They bore no ill-will or nalice towards
the appellants. W see no infirmty attaching to the two
dyi ng decl arati ons-whi ch-woul d make it necessary to | ook out
for corroboration.

We might,” however, nention before we <close that the
H gh Court ~ought not to have placed any reliance on the
third dying declaration. Ex. P-2; which is said to have been
made by the deceased in the hospital. The investigating
of ficer who recorded that ~statenent had undoubtedly taken
the precaution of keeping a doctor present and it appears
that some of the friends and relations of the deceased were
al so present at the time when the statenent was recorded.
But, if the investigating officer thought that Bahadur Singh
was in a precarious condition, he ought to have
requi sitioned the services of a Magistrate for recording the
dying declaration. Jlnvestigating officers are naturally
interested in the success of the investigation and the
practice of the investigating officer hinself recording a
dyi ng declaration during the course of investigation ought
not to be encouraged. W have therefore excluded from our
consi deration the dying declaration, ~Ex. P-2, recorded in
the hospital.

The High Court was, therefore, justified in reversing
the order of acquittal passed by the Sessions Court and in
convicting the appellants of the offence of which they were
charged. In so doing, the Hi gh Court did not violate any of
the principles governing appeal s agai nst acquittal, to which
our attention was drawn by the appellants” counsel fromtime
to tine

In the result, we confirmthe judgnent of the Hi gh
Court and disniss the appeal
P.H P Appeal dism ssed.
769




